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Section   161,  R.  S.  1881 822 

Seotlcn  240,  R.S.  1881 490 

Section  266,  R.S.  1881 469 

Section  284,  B.S.  1881 467 

Section   807,  R.  S.  1881 205 

Section  345.  B.  S.  1881 814 

Section  856,  R.S.  1881 639 

Section   862,  R.  S.  1881 314 

Section   398,  R.  S.  1881 316 

Section   454,  R.S.  1881 640 

Section   472,  R.  S.  1881 640 

Section   497,  R.S.  1881 202 

Section   506,  R.S.  1881 468 

Section   568,  R.  S.  1881  ..343,381 

Section   569,  R.  S.  1881 391 

Section   617,  R.  8. 1881 391 

Section   6:^9,  R.  S.  1881 149 

Section   630,  R.  S.  1881 279 

Section   685,  R.  8. 1881 334 

Section   638,  R.  8. 1881 269 


SecHon   658,  R.  8. 1881 816 

Section   680,  R.  8. 1881 156 

Section   825,  R.  8. 1881 627 

Section  1186,  R.  8. 1881 7 

Section  1280,  R.  8. 1881  .  .271, 276 

Section  1649,  R.  8. 1881 405 

Section  1672,  R.  8. 1881 252 

Section  1679,  R.  8. 1881 

211,242,480 

Section  1731,  R.  8. 1881 18 

Section  1733,  R.  8. 1881 211 

Section  1747,  R.  8. 1881 244 

Section  1756,  R.  8. 1881 18 

Section  1771,  R.  8. 1881 

245,  252,  295 

Section  1828,  R.  8. 1881 248 

Section  1826,R.  8. 1881    299 

Section  1827,  R.  S.  1881 299 

Section  1842,  IL  S.  1881 249 

Section  1846,  R.  8. 1881 571 

Section  1847,  R.  8. 1881 10 

Section  1882,  R.  8. 1881 654 

Section  1883,  R.  8. 1881 664 

Section  2018,  R.  8. 1881 686 

Section  2049,  R.  8. 1881 84 

Section  2076,  R.  S.  1881 90 

Section  2077,  R.  8. 1881 90 

Section  2078,  R.  8. 1881 90 

Section  2139,  R.  8. 1881  652 

Section  2216,  R.  8. 1881 405 

Section  2473,  R.  8. 1881 411 

Section  2483,  R.  S.  1881 385 

Section  2484,  R.  S.  1881 628 

Sections  2483.  2487.  R.  8. 1881  498 
Section  2487,  R.  S.  1881 

386,  497,  629 

Section  2488,  R.  8. 1881 333 

Section  2489,  R.  8. 1881  412 

Section  2490.  R.  8. 1881 413 

Section  2505,  R.  8. 1881 386 
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Section  2558,  B.  S.  1881 8 

Section  2596,  R.  S.  1881 400 

Sections  2885, 2886, 2887, 2882, 

B.S.1881 116 

Section  2822,  R.  S.  1881 5 

Section  3172,  R.  S.  1881 81 

Sections  32,78, 3279, 3280,  R.  S. 

1881 118 

Section  3342,  R.  S.  1881 184 

Section  4020,  R.  S.  1881 324 

Section  4289,  R.  &  1881 78 

Section  4290,  R.  S.  1881 81 

Section  4301,  R.  S.  1881 77 

Section  4678,  R.  S.  1881 233 

Sections  4735, 4737,  R.  S.  1881  232 

Section  4913,  R.  S.  1881 339 

Section  5119,  R.  S.  1881 15,21 

Sections  5568, 5569,  R.  S.  1881  2i7 

Section  5731,  R.  S.  1881 588 

Section 5745,  R.  S.  1881  ..110,588 

Section  5758,  R.  S.  1881 589 

Section  5759,  R.  S.  1881 589 

Section  5766,  R.  S.  1881 586 

Section  5772,  R,  S.  1881 587 

Section     58,  R.S.1894 302 

Section    161,  R.  S.  1894 322 

Section   240,  R.  S.  1894 490 

Section   267,  R.S.1894 459 

Section   285,  R.  S.  1894 457 

Section   308,  R.S.1894 206 

Section   348,  R.S.1894 314 

Section   359,  R.  S.  1894 639 

Section   365,  R.S.1894 314 

Section   401,  R.  S.  1894  .  .316, 666 

Section   458,  R.S.1894 640 

Section   479,  R.  S.  1894 640 

Section   505,  R.S.1894 202 

Section   616,  R.S.1894 468 

Section   562,  R.  S.  1894  .  .343, 381 

Section    568,  R.S.1894 391 

Section   629,  R.S.1894 391 

Section    638,  R.S.1894 395 

Section   640,  R.S.1894 395 

Section    641,  R.S.1894 149 

Section   642,  R.S.1894 279 

Section   647,  R.  S.  1894  .  .334, 367 

Section   667,  R.  S.  1894 375 

Section   670,  R.S.1894 316 

Section   837,  R.S.1894 627 

Section  i076,  R.  S.  1894 156 

Section  1236,  R.  S.  1894 376 

Section  1304,  R.  S.  1894  .  .271, 276 

Section  1362,  R.  S.  1894 46 

Section  1364,R.  S.  1894 376 

Section  1741,  R.  S.  1894 252 

Section  1748,  R.  S.  1894 

211,  242,  405,  430 


Section  1800,  R.  S.  1894 18 

Section  1802,  R.  &  1894 211 

Section  1816,  R.  S.  1894 244 

Section  1825,  R.  S.  1894 18 

Section  1810,  R.  S.  1894  .  .245, 252 

Section  1810,  R.  S.  1894 295 

Section  1846,  R  S.  1894 663 

Section  1854«  R.  S.  1894 253 

Section  1867,  R.  S.  1891 253 

Section  1882,  R.  S.  1891 248 

Section  1896,  R.  S.  1894 299 

Section  1896,  R.  S.  1891 290 

Section  1911,  R.  S.  1891 249 

Section  1912,  R.  S.  1894 655 

Section  1915,  R.  S.  1894 663 

Section  1916,  R.  S.  1894 10 

Section  1919,  R.  S.  1894 655 

Section  1955,  R.  S.  1894  .  .664, 656 

Section  1956,  R.  S.  1894 654 

Section  2006,  R.  S.  1894 247 

Section  2106,  R.  S.  1894 686 

Section  2136,  R.  &  1894 84 

Section  2170,  R.  S.  1894 90 

Section  2171,  R.  S.  1894 90 

Section  2172,  R.  S.  1894 90 

Section  2202,  R.  S.  1894 280 

Section  2260,  R.  S.  1894 652 

Section  2277,  R.  S.  1894 612 

Section  2364,  R.  S.  1894 406 

Section  2628,  R.  S.  1894 411 

Section  2640,  R.  S.  1894 386 

Section  2611,  R.  S.  1894 628 

Section  2644,  R.  S.  1894  ..386,629 

Section  2649,  R.  S.  1894 333 

Section  2650,  R.  S.  1894 412 

Section  2657,  R.  S.  1894 413 

Section 2666,  R.  S.  1894  ..386,454 

Section  2726,  R.  S.  1894 8 

Section  2766,  R.  S.  1894 490 

Sections  3275, 3276, 3277, 3282, 

R.  S.  1894 116 

Section  3335,  R.  S.  1894 66 

Section  3341,  R.  S.  1894 6 

Section  3635,  R.  S.  1894 81 

Section  3780,  R.  S.  1894 179 

Section  3789,  R.  S.  1894 179 

Section  3794.  R.  S.  1894 142 

Sections  3812-3819,  R.  S.  1894  178 

Section  3812,  R.  S.  1894 181 

Section  3822,  R.  S.  1894 181 

Section  3823,  R.  S.  1894 181 

Section  3825,  R.  S.  1894 182 

Section  3830,  R.  S.  1894 179 

Section  3833,  R.  S.  1894 181 

Section  4288.  R.  S.  1894  ..306,307 

Section  4290.  R.  S.  1894 307 

Section  4292.  R.  S.  1894 307 
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Section  4377,  R.  S.  1894   184 

Sections  4848-4840,  R  a  1881.  .002 

Section  5807,  R.  S.  1894   824 

Section  6659,  R.  S.  1894  78 

Section  56«0,  R.  S.  1894  81 

Section  5671,  R  S.  1894   77 

Section  6190,  R  S.  1894   288 

Section  6290,  R  8. 1894   .  238,  240 

Section  6298,  R  S.  1894   288 

Section  6817,  R  S.  1894   276 

Section  6542,  R  S.  1881   406 

Sections  6548,  6544,  6548,  6649, 

RS.1894 586 

Section  6547,  R  S.  1894   402 

Section  6548,  R  S.  1894  698 

Section  65^,  R  S.  1894   .  402,  595 
Sections  6664-6565,  R  S.  1894,  602 

Section  6688.  R  S.  1894  889 

Section  6964,  R  a  1894   . .  15,   21 

Section  7045,  R  S.  1894  625 

Section  7255,  R  S.  1894. 

96, 101,  620 
Section  7257,  R  8.  1894   .  100,  104 

Section  7615,  R  a  1884  68 

Section  7557,  R  a  1894   97 

Sections  7584r-7585,  R  a  1894,  247 

Section  7815,  R  a  1894  688 

Section  7880,  R  a  1894   ..110,688 

Section  7845,  R  S.  1894  589 

Section  7846,  R  a  1894  589 

Section  7858,  R  S.  1894  586 

Section  7856,  R  S.  1894  689 

Section  7859,  R  S.  1894   687 

Sections  8066-8067,  R  S.  1894,  288 

Section  8480,  R  S.  1894  661 

Section  8488,  R  a  1894   ..662,666 
Section  8484.  R  S.  1894  664 


Section  8488,  R  a  1894  660 

Section  8682,  R  S.  1894  ..878,  276 
Section  8588,  R  S.  1894  ..278»  276 

Section  8721,  R  a  1894  406 

Section  8726,  R  a  1894 402 

Section  8728,  R  a  1894     402 

EUioU's Supp.,  section  884.... 280 
Elliott's  Supp. ,  section  1688. . .  96 
Elliott's  Supp.,  section  1690.. . .  97 
Elliott's  Supp.,  section  1976.. .  698 

R  a  1876,pafire86 822 

1G.&  H.,  p.  822,  section  11 . .  .277 

Acts  1846-7  (Local),  p.  18 646 

Acts  1865,  p.  182 602 

Acts  1879,  p.  281 402 

Acts  1879,  p.  178 ,i». .824 

Acts  1881,  p.  482 ^tiR  288 

Acts  1888,  p.  140 ~..  96 

Acts  loo6,  p.    oO.  ....•••..... .600 

Acts  1889,  p.  480 886 

Acts  1889,  p.  426 288 

Acts  1889,  p.  844 288 

Acts  1889,  p.  268 104 

Acts  1889,  p.  267 96 

Acts  1891,  p.  899 602 

Acts  1891,  p.  850 428 

Acts  1891,  p.  248 278 

Acts  1891,  p.  246 278 

Acts  1891,  p.  137 181 

Actsl891,p.    28 96 

Acts  1898,  p.  881 560 

Acts  1898,  p.  874,  sections  1,  2, 

8,4 665 

Acts  1898,  p.  294 694 

Acts  1898,  p.  192 288,240 

Acts  1895,  p.  210 818 

Aot0l895,  p.  110 269,884 
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}  Term  of  office  commenced  January  7,  1895. 
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Supreme  Court  of  Judicature 


OFTBB 


STATE  OF  INDIANA. 

AT  INDIANAPOLIS.  NOVEMBER  TERM,  1895.  IN  THE  EIGHTIETH 

YEAR  OF  THE  STATE. 


No.  16.906. 


144       1 

dl64    87 


WlLKINS  ET  AL.  V,  YoUNG  ET  AL.  }JJ 

100 

Deed. —  Construction. —  Joint  Tenancy.  —  Tenancy  by  Entirety. — 
Where  a  deed  conveying  land  to  a  husband  and  wife  contains  the 
stipulation,  *'To  have  and  hold  the  same  to  the  said  Samuel  Gor- 
don and  Phoebe  Gordon,  his  wife,  in  joint  tenancy,  their  heirs  and 
assigns  forever/'  the  conveyance  vests  an  estate  in  joint  tenancy 
in  the  husband  and  wife,  and  they  do  not  hold  as  tenants  by  en- 
tirety; the  latter  part  of  the  phrase,  '*their  heirs  and  assigns  for- 
ever," being  superfluous  and  in  no  way  aflfecting  the  meaning  or 
intent  of  the  grantor. 

Same. — Construction. — No  Ambiguity. — Understanding  of  Parties. — 
What  the  grantor  or  grantees  of  a  deed  understood  by  the  terms  of 
a  deed,  or  in  what  manner  they  subsequently  treated  it,  has  no 
bearing  on  its  construction,  where  there  is  no  ambiguity  in  the 
deed. 

Will. — Interest  of  Joint  Tenant  not  Descendible. — The  interest  of  a 
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joint  tenant  not  being  descendible,  such  tenant  has  no  right  or 
power,  under  section  2726,  R.  S.  1894  (section  2556,  R  S.  1881),  to 
devise  the  same  by  wilL 

Mortgage. — Joint  Tenancy, — The  joint  tenant  may  mortgage  his  in- 
terest in  the  joint  estate  in  like  manner  as  though  he  were  a  tenant 
in  common,  and  to  the  extent  of  the  mortgage  lien  the  right  of  the 
survivor  will  be  destroyed,  and  the  equity  of  redemption  at  the 
death  of  the  tenant  wiU  be  all  that  will  fall  to  the  surviving  com- 
panions. 

Harmless  Error. — Ultimate  Judgment  Right. — Intervening  errors 
will  be  deemed  harmless,  where  the  ultimate  judgment  is  right. 

From  the  Allen  Circuit  Court. 

W.  G.  Colerick  and  Jf.  V,  B.  Spencer^  for  appellees. 

^.  M.  Hench  and  H.  C.  Hartman^  for  appellants. 

Jordan,  J. — Action  by  appellees  in  the  lower 
court,  wherein  they  sought  to  recover  the  possession 
of  certain  described  real  estate  from  the  appellant, 
John  H,  Wilkins,  and  to  quiet  their  title  thereto 
against  both  of  the  appellants.  A  trial  resulted  in  a 
judgment  in  favor  of  appellees,  from  which  appellants 
prosecute  this  appeal,  and  assign  numerous  errors, 
whereby  they  assail  certain  rulings  and  decisions  of 
the  trial  court,  and  the  final  judgment  and  decree 
thereof. 

At  the  request  of  the  parties  the  court  found  the 
facts  specially  and  stated  its  conclusion  of  law  there 
on.  As  this  finding  is  supported  in  its  material  points 
by  the  evidence  and  as  the  principal  questions  in- 
volved in  this  appeal  are  fully  presented  by  said 
finding  and  conclusions  of  law  thereon,  we  deem  it 
only  necessary  to  consider  the  alleged  errors  arising 
out  of  these  conclusions. 

The  following  are  the  material  facts  as  found  by 
the  court: 

"In  1870  one  Samuel  Gordon  married  Phoebe  Gin- 
ther  who  had  been,  prior  to  that  time,  divorced  from 
a  former  husband,  one  Peter  Ginther;  that  appel- 
lees are  the  only  children  and  heirs  of  said  Phoebe, 
being  the  fruits  of  her  former  marriage  to  said  Peter; 
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that  no  children  were  bom  unto  her  by  virtue  of 
her  marriage  to  Samuel  Gordon ;  that  said  Samuel 
Gordon  and  said  Phoebe  lived  together  as  husband 
and  wife  from  the  j-ear  1870  until  the  death  of  said 
Samuel,  which  occurred  at  Ft  Wayne,  Indiana,  on 
the  14th  day  of  April,  1886;  that  his  said  wife 
Phoebe  survived  him  until  June  the  22d,  1890,  at 
which  date  she  died  intestate,  leaving  surviving  her 
appellees  as  her  children  and  only  heirs;  that  on 
November  23,  1878,  one  James  B.  White,  who  was 
then  the  owner,  in  fee  simple,  of  the  real  estate  in 
controversy,  situated  in  Allen  County,  Indiana,  for 
and  in  consideration  of  the  sum  of  four  hundred  and 
fifteen  dollars,  together  with  his  wife,  executed  a 
warranty  deed,  whereby  they  conveyed  to  said  Sam- 
uel Gordon  and  Phoebe,  his  wife,  said  real  estate; 
that  in  said  deed,  immediately  after  the  description 
of  the  premises,  are  the  following  words:  "To  have 
and  to  hold  the  same  to  the  said  Samuel  Gordon  and 
Phoebe  Gordon,  his  wife,  in  joint  tenancy,  their  heirs 
and  assigns  forever."  This  deed  was  acknowledged 
and  recorded  in  the  recorder's  office  of  said  countv. 
On  the  15th  day  of  October,  1885,  Samuel  Gordon, 
the  husband,  executed  to  the  appellant,  Herman 
Wilkins,  a  mrlrtgage  upon  the  said  lands,  to  secure 
the  payment  of  two  hundred  dollars,  as  evidenced 
by  a  promissory  note;  that  his  wife  (Phoebe)  did  not 
join  with  him  in  the  execution  of  said  mortgage. 

"On  the  17th  day  of  October,  1895,  said  Samuel  Gor- 
don executed  a  will,  wherein  he  willed  that  at  his 
death  the  said  real  estate  should  go  to  the  appellant, 
John  H.  Wilkins.  After  the  death  of  Samuel  Gordon 
said  will  was  duly  probated  in  the  circuit 
court  of  Allen  County,  Indiana,  at  which  county  said 
testator  died.  After  the  death  of  Samuel  Gordon 
said  John  H.  Wilkins  took  possession  of  said  real 
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estate,  and  that  the  rental  value  thereof  is  f60  per 
annum.  The  only  right  or  title  of  the  appellant, 
John  H.  Wilkins,  is  under  the  devise  to  him  in  said 
will.  The  onh'  right,  title  and  interest  that  appel- 
lant, Herman  Wilkins,  claims  in  and  to  said  real 
estate,  is  under  the  mortgage  executed  to  him  by  said 
Samuel  Gordon,  and  for  taxes  assessed  against  the 
said  land  and  paid  by  him  for  the  purpose  of  pro- 
tecting his  said  mortgage  lien.  The  only  right  or  title 
in  said  real  estate  claimed  by  appellees  is  by  inherit- 
ance thereof,  as  the  children  and  heirs  of  their 
deceased  mother,  Phoebe  Gordon.^'  Upon  this  find- 
ing the  court  stated  its  conclusions  of  law  substan- 
tiallv  as  follows: 

"First,  that  under  the  said  deed  said  Samuel  Gor- 
don and  Phoebe,  his  wife,  held  the  said  real  estate 
as  tenants  by  entirety,  and  that  at  the  death  of  her 
husband,  Samuel,  she  became  the  sole  owner  thereof, 
and  upon  her  death  the  same  descended  to  appellees 
as  her  heirs. 

"Second,  that  the  mortgage  executed  by  Samuel 
Gordon  to  Ilerman  Wilkins  is  void,  because  the  said 
Phoebe,  his  wife,  did  not  join  in  the  execution 
thereof. 

"Third,  that  the  defendant,  John  H.  Wilkins,  did 
not  acquire  or  take  any  title  to  said  real  estate  under 
the  will  of  Samuel  Gordon,  for  the  reason  that  ha 
(Gordon)  had  no  interest  in  said  real  estate,  subject 
to  be  devised  by  will. 

"Fourth,  that   said   defendant   John   H.  Wilkins 
unlawfully  holds   possession   of   said  real  estate  to 
plaintiffs*  damage  in  the  sum  of  f240." 

To  each  of  these  conclusions  of  law  appellants 
each  separately  excepted.   Over  their  exceptions  and 
objections  the   court,   upon   this   finding,   rendered 
Judgment  in  ejectment  against  John  H.  Wilkins  and 
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quieted  appellees'  title  against  both  of  the  appellants, 
and  decreed  that  the  mortgage  of  Herman  Wilkins 
was  null  and  void,  and  that  the  devise  of  said  real 
estate  by  Gordon  to  John  H.  Wilkins  was  of  no 
effect. 

In  this  State  a  joint  tenancy  can  only  be  created  as 
provided  by  section  3341,  R  8.  1894,  section  2922,  R 
S.  1881.    Where  lands  are  conveyed  to  husband  and 
wife,  and  there  are  no  words  of  limitation  in  the  deed, 
or  where  it  does  not  manifestly  appear  from  the  tenor 
thereof,  that  it  was  intended  to  create  an  estate  in  joint 
tenancy,   they   will   take   as   tenants   by   entirety. 
Hadlock    v.    Gray^    104    Ind.    696,    and    authorities 
there  cited.     It  is  equally  well  settled  by  the  general 
rule  controlling  in  a  conveyance  of  real  estate  that 
the  husband  and  wife  may  be  defeated  by  conditions, 
limitations  or  stipulations  in  the  instrument  of  con- 
veyance, when  they  clearly  indicate  an  intention  of 
the  grantor  to  create  in  the  grantees   a  different 
estate.    A  joint  tenancy  may  be  created  to  exist  be- 
tween husband  and  wife  by  the  express  terms  or 
tenor    of   the    deed    of    conveyance.     Thomhurg    v. 
WigginSf     135     Ind.     178,     and     authorities     there 
cited.     This  question  being  settled,  we  are  next  to 
determine  what  was  the  character  of  the  tenancy 
created  by  the  conveyance  of  White  to  Gordon  and 
wife.    It  is  obvious  and  clear,  we  think,  that  the  fol- 
lowing expression  or  stipulation  in  said  deed,  namely : 
**To  have    and    hold    the    same    to    the    said    Sam- 
uel  Gordon   and   Phoebe   Gordon,  his  wife,  in  joint 
tenancy,  their  heirs  and  assigns  forever,"  brings  the 
,  conveyance,  in  question,  clearly  within  the  provisions 
of  section  3341,  svpra,  and  we  are,  therefore,  con- 
strained to  hold  that  by  these  express  terms  in  the 
instrument,  a  joint  tenancy  was  vested  in  Gordon  and 
wife,  and  that  they  did  not  take  and  hold  the  realty 
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SO  conveyed  to  them  as  tenants  by  entirety.  Thorn- 
burg  v.  Wiggins^  supra;  Harden  v.  Overmeyer,  134  Ind. 
660;  case  v.  Owen,  139  Ind.  22.  We  may  here  add  that 
the  latter  words  '  'their  heirs  and  assigns  forever"  are  su- 
perfluous, and  in  no  way  aflfect  the  meaning  or  intent  of 
the  grantor.  And  we  may  further  say,  that,  there 
being  no  ambiguity  in  this  deed,  it  follows  that  what 
the  grantor,  or  grantees  understood  by  its  terms,  or 
in  what  manner  they  subsequently  treated  it,  has  no 
bearing  upon  the  construction  thereof. 

The  next  points  arising  out  of  the  special  finding 
and  conclusions  of  law  relative  thereto,  and  which 
are  prese?nted  for  our  consideration,  are  as  to  the 
power  of  Samuel  Gordon  to  mortgage  and  devise  his 
moiety  in  the  lands  involved  in  this  action.  This  will 
necessitate  an  examination,  at  least,  of  some  of  the 
features  impressed  by  law  upon  these  particular  es- 
tates of  joint  tenancy,  when  they  are  once  created. 
Tenants  of  this  kind  are  said  to  hold  individually  and 
jointly,  having  one  and  the  same  interest,  accruing 
through  one  and  the  same  conveyance,  commencing 
at  the  same  time  and  held  by  one  and  the  same  pos- 
session. Upon  the  death  of  one  joint  tenant,  there 
being  no  severance  in  the  estate,  his  entire  interest 
is  cast  upon  the  survivor  or  survivors  to  the  exclu- 
sion of  the  inheritance  of  the  same  bv  his  heirs.  The 
interest  of  the  survivor  in  the  realty  is  consequently 
increased  by  the  extinguishment  of  the  interest  of 
the  tenant  deceased.  It  is  settled  in  law  that  a  joint 
tenant  may  alienate  or  convey  to  a  stranger  his  part 
or  interest  in  the  realty,  and  thereby  defeat  the  right 
of  the  survivor.  Tiedeman  Eeal  Property,  section 
238;  Washburn  Real  Property,  Vol.  1,  682,  clause 
22;  4  Kent  Com.,  460;  Preston  Estates,  Vol.  1,  star 
page  136;  Bevins  v.  Cline's  Admr.^  21  Ind.  40;  Am.  and 
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Eng.  Ency.  of  Law,  892;  11  lb.  1092;  Duncan  y.Forrer, 

6  Binn.  (Pa.)  193. 

In  the  ancient  language  of  the  law,  joint  tenants 
were  said  to  hold  per  my  et  per  toutf  op  in  plain  words, 
"by  the  moiety  or  half  and  by  all."  The  true  interpre- 
tation of  this  phase  being  that  these  tenants  were 
seized  of  the  entire  realty  for  the  purpose  of  tenure 
and  survivorship,  while  for  the  purpose  of  immediate 
alienation,  each  had  only  a  particular  part  or  inter- 
est. Preston  v.  Estates^  supra;  4  Kent,  supra.  Parti- 
tion at  common  law  could  not  be  enforced  by  joint 
tenants,  but  under  our  statute  partition  of  these  es- 
tates may  be  enforced.  Section  1186,  R.  S.  1881.  The 
interest  of  each  tenant  is  subject  to  sale*  upon  execu- 
tion. Thomburg  y.  Wiggins^  supra;  Freeman  Execu- 
tions, section  125.  Having  these  rights  and  powers,  at 
least,  over  his  interest  in  the  land  so  held,  there  can 
be  no  sufficient  reason  urged  why  the  power  of  the 
joint  tenant  to  mortgage  the  same  should  be  denied. 
Any  interest  in  real  estate  which  a  person  may  sell 
and  convey,  he  may  also  mortgage.  Jones  Mort- 
gages, section  136.  We  are,  therefore,  of  the  opinion 
that  a  joint  tenant  may  mortgage  his  interest  in  the 
joint  estate  in  like  manner  as  though  he  were  a  ten- 
ant in  common,  and  to  the  extent  of  the  mortgage  lien 
the  right  of  the  survivor  will  be  destroyed  or  sus- 
pended, and  the  equity  of  redemption,  at  the  death  of 
the  tenant,  will  be  all  that  will  fall  to  the  surviving 
companion.  This  right  of  the  tenant  to  mortgage  is 
supported  by  the  following  authorities:  York  v. 
Stone y  1  Salk.  168 ;  Lessee  of  Simpson  v.  Ammons,  1 
Binn.  (Pa.)  175  (2  Am.  Dec.  425.) 

It  is  settled  by  numerous  authorities,  that  the  devise 
under  the  will  of  Samuel  Gordon,  of  his  interest  in  the 
lands  in  question,  to  appellant  John  H.  Wilkins,  was 
inoperative  and  void,  and  the  latter  acquired  no  title 
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thereby.  The  reason  for  this  rule  is  apparent  Unless 
there  is  a  severance  during  the  life  time  of  the  devis- 
ing tenant;  at  his  death  the  right  of  the  survivorship 
immediately  accrues,  and  as  the  devise  cannot  take 
eflfect  until  after  the  death  of  the  testator,  the  tenant 
is  thereby  disqualified  for  devising  his  moiety  in  lands 
80  held ;  or  in  other  words,  as  this  paramount  right  of 
the  survivor,  or  survivors,  instantly  prevails  upon  the 
death  of  the  testator,  there  remains  no  estate  of  in- 
heritance upon  which  the  will  can  operate.  Sfjoift  v. 
Roberts,  2  Burr.  (K.  B.)  1488;  Duncan  v.  Forrer^  supra; 
4  Kent  Com.  460,  supra.  A  joint  tenant,  being  dis- 
qualified to  exercise  this  power  at  common  law,  is 
also  disqualified  by  our  statute  of  Wills,  section  2726^ 
R.  S.  1894,  section  2556,  R.  S.  1881,  provides  that  per- 
sons may  devise  any  interest  descendible  to  their 
heirs  which  they  may  have  in  any  lands,  tenements, 
etc.  As  we  have  seen  that  the  interest  of  a  joint 
tenant  does  not  descend,  it  follows,  therefore,  that 
under  this  statute  he  has  no  right  or  power  to  de- 
vise the  same  by  will.  Prom  the  conclusions  which 
we  have  reached  herein,  it  is  apparent  that  the  court 
erred  in  holding  in  its  first  conclusion  that 
the  deed  created  a  tenancy  by  entirety  in 
Gordon  and  wife.  That  it  also  erred  in  holding  in  its 
second  conclusion  that  the  mortgage  executed  to  ap- 
pellant Herman  Wilkins,  by  Samuel  Gordon,  is  void. 
The  court  did  not  err  in  stating  its  third  and  fourth 
conclusions  of  law.  As  under  the  special  finding  of 
facts  the  ultimate  judgment  against  John  H.  Wil- 
kins is  right;  therefore,  the  intervening  errors  com- 
plained of  by  him  must  be  deemed  and  held  to  be 
harmless.  The  judgment  as  against  Herman  Wilkins 
is  reversed  and  the  cause  remanded,  with  instruc- 
tions to  the  lower  court  to  grant  him  a  new  trial  and 
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leave  to  reform  the  issues  if  requested.    The  judg- 
ment as  to  John  H.  Wilkins  is  affirmed. 
All  concur. 

Hied  June  11, 1805. 

Per  Curiam.  It  being  shown  to  the  court  that  Her- 
man Wilkins,  co-appellant  herein,  paid  the  cost  of  the 
transcript  in  the  appeal  of  said  cause  to  this  court,  and 
he  having  secured  a  reversal  of  the  judgment,  so  far  as 
the  same  affected  his  interest  to  the  real  estate  involved, 
and  it  further  appearing  that  in  order  for  said  appellant 
to  obtain  the  relief  sought  in  this  appeal,  it  was  neces- 
sary for  him  to  have  certified  to  this  court  the  tran- 
script of  all  the  proceedings  of  the  lower  court,  it  is 
therefore  ordered  that  appellees'  motion  to  modify  the 
judgment  and  retax  the  cost  herein  be,  and  the  same  is 
hereby  overruled,  at  their  cost. 

Hied  October  16, 1895. 


No.  17.759. 
HOTSENPILLER  V,  ThE   StATE.  }*♦   ,jj 

Bill  op  Exceptions.-— Leat?e  to  File.— When  Obtainable,^Criminal     iJ{  sJ 
Law, — TricU. —  If  leave  to  file  a  bill  of  exceptions,  in  a  criminal     144      0 
case,  is  hot  given  until  after  judgment  is  rendered,  the  bill,  if  filed     !•*  *** 
within  the  time  allowed,  will  not  be  a  part  of  the  record;  for  leave 
to  file  the  bill  can  only  be  granted  "at  the  time  of  the  trial,"  under 
section  1916,  R.  S.   1894,  the  terra  '*  trial "  meiining  all  the  steps 
taken  in  the  cause  from  its  submission  to  the  court  or  jury  to  the 
rendition  of  the  judgment. 

From  the  Adams  Circuit  Court 

Mann  &  Beatty^  for  appellant. 

W.  A.  Ketcham^  Attorney-General,  for  State. 

Monks,  J. — Appellant  was  tried  and  convicted  by 


10  SUPREME  COURT  OF  INDIANA, 


Hotsenpiller  v.  The  State. 


the  court,  without  the  intervention  of  the  jury,  upon 
an  indictment  charging  him  with  the  crime  of  for- 
gery. 

The  only  error  urged  is  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial. 

The  determination  of  the  sufficiency  of  the  causes 
assigned  for  a  new  trial  depends  upon  the  evidence. 

The  Attorney-General  insists  that  the  evidence  is 
not  in  the  record.  It  appears  from  the  record  that 
the  court  found  appellant  guilty  of  forgery  as 
charged  in  the  indictment,  and  on  the  2  2d  day  of 
August,  1895,  the  court  rendered  judgment  on  said 
finding. 

No  bill  of  exceptions  containing  the  evidence  was 
filed  before  or  at  the  time  judgment  was  rendered, 
nor  was  any  time  then  given  within  which  to  file  a 
bill  of  exceptions.  On  August  27th,  after  judgment 
was  rendered  on  the  finding,  appellant  filed  his  mo- 
tion for  a  new  trial,  which  motion  was  overruled  on 
September  6th,  and  sixty  days  given  within  which 
to  file  a  bill  of  exceptions.  A  bill  of  exceptions  was 
presented  to  and  signed  by  the  judge  within  the  sixty 
days  given.  The  contention  of  the  Attorney-General 
is  that  after  the  court  had  rendered  judgment  on  the 
finding,  it  had  no  power  to  grant  leave  to  appellant 
to  file  a  bill  of  exceptions. 

Section  1847,  R.  S.  1881  (section  1916,  R.  S.  1894), 
provides  that  "All  bills  of  exceptions,  in  a  criminal 
prosecution,  must  be  made  out  and  presented  to  the 
judge  at  the  time  of  the  trial,  or  within  such  time 
thereafter  as  the  judge  may  allow,  not  exceeding 
sixty  days  from  the  time  judgment  is  rendered." 

The  word  trial,  as  used  in  said  section,  includes  all 
the  steps  taken  in  the  canse  from  its  submission  to 
the  court  or  jury  to  the  rendition  of  the  judgment  It 
is  evident  that  the  trial  is  terminated  by  the  judg- 
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ment  on  the  finding  of  the  court  or  verdict  of  the 
jury,  and  that  leave  to  file  a  bill  of  exceptions  must 
be  obtained  before  or  at  the  time  when  such  judg- 
ment is  rendered.  Hunter  v.  StatCy  101  Ind.  406;  Bruce 
V.  8tat€y  141  Ind.  464,  and  cases  cited.  As  the  leave  to 
file  the  bill  of  exceptions  was  not  given  until  after 
the  judgment  was  rendered,  it  was  without  authority. 
The  court  can  only  grant  such  leave  at  the  time  and 
in  the  manner  provided  by  said  statute. 

It  follows  that  the. bill  of  exceptions  purporting  to 
contain  the  evidence  is  not  in  the  record.  It  is  there- 
fore presumed  that  the  motion  for  a  new  trial  was 
properly  overruled  for  the  reason  that  there  is  noth- 
ing in  the  record  to  the  contrary. 

Judgment  affirmed. 

Filed  Maich  12, 1896. 


No.  17,454. 

Merchants  and  Laborers'  Building  Association 

V.  Scanlan  et  al. 
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CONVBYAWOE.  —  Husband  to  Wife.  —  Consideration.  —  Subjecting 
Wif^8  Inchoate  Interest  to  Mortgage  Lien. — The  execution  of  a 
mortgage  by  a  wife  with  her  hasband,  by  which  her  incOioate  in- 
terest in  the  mortgaged  land  becomes  subject  to  t)ie  lien  thereof,  is 
a  sufficient  consideration  for  a  conveyance  by  him  to  her  of  other 
property. 

HxJSBAin>  AND  Wife. — Conveyance  to  Wife  by  Husband. — A  deed 
conveying  land  direct  from  a  husband  to  his  wife,  in  good  faith,  for 
a  valuable  consideration,  is  valid  in  tliis  State. 

Bame.— 'Deed  from  Husband  to  Wife.— Reformation  Of. -^Mistake, 
— Description.  — ^A  deed  from  a  husband  to  his  wife,  executed  in 
good  faith,  for  a  valuable  consideration,  may  be  reformed  so  as  to 
correct  a  mistake  in  the  description  of  the  property. 

Mabribd  Woman. — Suretyship.  —  Mortgage. — A  mortgage  by  a  wife 
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of  a  separate  property  to  secure  a  debt  of  her  husband,  is  void, 
under  section  6964,  R.  S.  1894,  as  being  a  contract  of  suretyship. 
MoRTQAas. — Foreclosure,  —  Beformation,  —  A  mortgage  on  land,  the 
description  of  which  is  so  defective  and  uncertain  that  it  cannot  be 
reformed  in  equity,  cannot  be  foreclosed. 

From  the  Jackson  Circuit  Court. 
W.  K.  Marshall^  for  appellant. 
A.  N.  MundeUy  for  appellees. 

Monks,  J. — This  action  was  brought  by  appellant 
against  appellees  to  correct  an  alleged  mistake  in  a 
mortgage  and  to  foreclose  the  same. 

To  the  complaint  the  appellee,  Edward  Scanlan, 
filed  a  general  denial.  His  wife,  and  co-appellee, 
Mary  Scanlan,  filed  an  answer  in  two  paragraphs, 
the  first  a  general  denial.  The  second,  that  she 
was  a  married  woman,  the  wife  of  her  co-appellee 
Scanlan,  when  said  mortgage  was  executed;  that 
the  real  estate  described  in  said  mortgage  was 
owned  by  her  in  fee  simple  and  that  said  mortgage 
was  executed  to  secure  the  indebtedness  of  her  said 
husband  and  for  no  other  consideration  whatever. 
To  this  paragraph  of  answer  appellant  filed  a  gen- 
eral denial.  The  case  was  tried  by  the  court,  a  find- 
ing made  for  appellee,  Mary  Scanlan,  and  against 
appellee,  Edward  Scanlan,  for  the  amount  of  the  note 
and  interest,  and  over  a  motion  by  appellant  for  a 
new  trial,  judgment  was  rendered  on  the  finding. 

The  only  error  assigned  is  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

There  was  evidence  from  which  it  appears  that  on 
the  24th  day  of  July,  1882,  Edward  Scanlan,  one  of  the 
appellees,  became  the  owner  in  fee  simple  by  deed 
from  Patrick  Sheron  and  wife  of  certain  real  estate 
in  Seymour,  Indiana;  that  afterwards  in  1890,  he, 
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Bcanlan,  'desired  to  borrow  fSOO.OO  of  appellant  and 
for  that  purpose  subscribed  for  and  took  eight  shares 
for  $800,  payable  to  appellant,  and  he  and  his  wife  ex- 
ecuted a  mortgage  to  secure  said  indebtedness,  in 
which  the  real  estate  was  described  as  follows: 

"  The  west  part  of  lot  eight  (8)  in  block  "  G  "  in 
BuUivan's  addition  to  the  city  of  Seymour,  Indiana;'' 
that  upon  the  execution  of  said  note  and  mortgage 
Edward  Scanlan  received  the  amount,  and  out  of  it 
paid  a  balance  of  |166.75  on  a  mortgage  executed  by 
appellees  May  28,  1888,  to  the  Union  Building  Asso- 
ciation No.  2.  of  the  cit J  of  Seymour,  in  which  mort- 
gage the  real  estate  was  described  the  same  as  in  the 
mortgage  to  appellant. 

C.  L.  Leininger  was  the  president  of  both  associa- 
tions and  examined  the  title,  and  received  both  mort- 
gages. He  copied  the  description  in  the  mortgage  in 
suit  from  the  mortgage  executed  May  28,  1888,  and 
knew  what  was  written  in  each  mortgage. 

In  the  spring  of  1890,  Edward  Scanlan  concluded 
to  go  into  business  and  agreed  with  his  wife  that  in 
consideration  that  she  would  join  with  him  in  the  ex- 
ecution of  a  mortgage  to  Phillip  Meeh  to  secure  a  note 
for  1500  on  a  part  of  his  real  estate  he  would  convey 
to  her  the  property  on  which  they  resided  in  Seymour 
and  that  in  pursuance  of  said  agreement  she  executed 
said  mortgage  with  her  husband,  and  thereupon  her 
husband  on  May  9,  1890,  intending  to  convey  said 
residence  property  to  her  executed  to  her  a  deed  in 
which  the  property  was  by  mutual  mistake  of  the 
parties  described  by  the  same  description  as  that 
contained  in  the  appellant's  mortgage;  that  Lein- 
inger, the  president  of  appellant  association,  and 
Holtman,  its  treasurer,  were  present  and  heard  the 
arrangement  about  the  last  named  deed  and  mort- 
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gage  talked  over  by  the  parties  and  knew  that  the 
same  was  executed. 

That  afterwards,  on  the  16th  day  of  September,  1893, 
Edward  Scanlan,  in  order  to  correct  the  mistake  in 
said  deed  to  his  wife  and  co-appellee,  Mary  Scanlan, 
executed  to  her  another  deed  in  which  the  real  es- 
tate was  correctly  described. 

It  was  recited  in  said  deed  that  it  was  made  in  lieu 
of  and  to  correct  and  reform  the  mistake  in  the  first 
named  deed  to  his  wife. 

There  was  also  evidence  contradicting  much  of  the 
foregoing,  but  as  we  cannot  weigh  the  evidence,  the 
only  question  for  this  court  to  determine  is  whether 
there  is  evidence  which,  if  uncontradicted,  would 
sustain  the  finding  of  the  trial  court 

The  execution  of  tlie  mortgage  by  Mary  Scanlan 
with  her  husband  to  Philip  Meeh  to  secure  the  five 
hundred  dollars,  by  which  her  inchoate  interest  in 
said  real  estate  becomes  subject  to  the  lien  thereof 
was  a  sufficient  consideration  for  the  convevance  bv 
him  to  her  of  the  residence  property.  IloUoxcell  v. 
Simonson,  21  Ind.  398;  Citizens  Rank  v.  JffoZen,  121  Ind. 
301  (306);  Brotcn  v.  Rairlings,  72  Ind.  505  and  cases 
cited;  Worley  v.  SipCy  111  Ind.  238;  Jarboe  v.  Severing 
85  Ind.  496. 

A  deed  conveying  real  estate  direct  from  husband 
to  his  wife  in  good  faith  for  a  valuable  consideration 
is  valid.  Thompson  v.  Mills^  39  Ind.  528;  Enyeart  v. 
Kepler,  118  Ind.  34  (38);  Brookbank  v.  Kennard,  41  Ind. 
339. 

A  married  woman  is  entitled  to  the  reformation 
of  a  mistake  in  such  deed  the  same  as  if  it  had  been 
executed  to  her  by  one  not  her  husband.  Comatock  v. 
Coon,  135  Ind.  640. 

We  think  Mary  Scanlan  was  entitled  to  have  the 
mistake  in  the  deed  made  to  her  bv  her  husband 
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May  9f  1890,  corrected,  for  the  reason  that  the  deed 
was  made  in  good  faith  and  for  a  valuable  considera- 
tion. Comstock  V.  Coon,  supra;  Sparta  School  Tp.  v. 
Mendel,  138  Ind.  188;  and  cases  cited;  Parish  v.  Camp- 
tin,  139  Ind.  1,  and  cases  cited. 

If  the  mistake  was  one  which  could  be  corrected 
in  equity,  the  equities  of  Mary  Scanlan  were  superior 
to  those  of  appellant  for  the  reason  that  the  deed  to 
her  on  May  9,  1890,  in  which  there  was  a  mistake  in 
the  description  was  made  in  good  faith  and  for  a 
valuable  consideration  before  the  mortgage  to  appel- 
lant was  executed,  which  was  September  24,  1890. 
Such  being  the  case,  the  deed  from  Edward  Scanlan 
to  his  wife  Mary,  September  16,  1893,  made  in  lieu 
of  the  first  deed  to  correct  the  mistake  in  the  de- 
scription of  the  real  estate  intended  to  be  convoyed, 
had  the  same  effect  so  far  as  appellant's  rights  were 
concerned  as  if  the  first  deed  dated  May  9,  1890,  had 
contained  a  correct  description  of  the  real  estate. 

Under  such  circumstances,  the  real  estate  intended 
to  be  described  in  the  mortgage  to  appellant  was 
the  separate  property  of  Mary  Scanlan  when  she  ex- 
ecuted the  mortgage  to  secure  the  debt  of  her  hus- 
band, and  said  mortgage,  even  if  it  correctly 
described  the  real  estate,  being  a  contract  of  surety- 
ship by  a  married  woman,was  void.  Section  5119,  R. 
S.  1881,  section  6964,  R.  S.  1894;  Allot  v.  Davis,  101 
Ind.  187;  Keller  v.  Orr,  106  Ind.  406. 

If,  however,  the  mistake  in  the  description  in  the 
deed  and  in  the  mortgage  was  one  that  could  not  be 
corrected  in  equity,  then  the  finding  in  favor  of  appel- 
lees upon  that  part  of  the  complaint  which  sought  to 
foreclose  the  mortgage  was  clearly  right  because  the 
description  of  the  real  estate  was  so  defective  and 
uncertain  that  the  court  could  not  render  a  decree 
foreclosing  the  mortgage  and  ordering  a  sale  of  the 
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peal  estate  until  the  same  was  peformed.  Boker  v. 
Pyattf  108  Ind,  61,  and  cases  cited.  ^^ 

So  that  in  any  view  of  the  case,  there  was  evidence 
which  sustained  the  finding  of  the  court 

Judgment  affirmed. 

FQed  Febroaiy  18, 189(1. 


No.  17,614. 

144      16 

146  821  Rivers  v.  The  State. 

Bill  of  Ex(mFnovs.—Filing.^8tatement  in  Becord.-^A  biU  of  ex- 
ceptions forms  no  part  of  the  record,  where  there  is  no  statement 
in  the  transcript  that  it  was  ever  filed  in  the  office  of  the  clerk  of 
the  trial  court. 

Appellate  Prooeditrb.  —  Contintuince.  —  BiU  of  Exceptions.  — 
Alleged  error  in  refusing  a  continuance  will  not  be  considered  on 
appeal,  wher^  the  biU  of  exceptions  is  not  properly  in  the  record. 

CitmiNAL  Law.  —  Affidavit  and  Information.  —  Quashing, —  Title 
of  Cause, — Name  of  Court. — An  irregularity  in  an  information 
in  failing  to  give  the  title  of  the  cause  and  the  name  of  the  court, 
as  required  by  section  1800,  R.  S.  1894,  is  not  fatal,  under  section 
1825,  providing  that  no  information  shall  be  set  aside  for  mistake 
in  the  name  of  the  court  or  county  in  the  title,  or  any  other  de- 
fect which  does  not  tend  to  prejudice  defendant's  substantial  rights 
upon  the  merits. 

Same. — Affladvit,  Sufficiency  Of, — Crime,  Where  Committed, — ^An 
affidavit  in  the  caption  of  which  a  given  county  and  State  are 
named,  which  refers  to  the  ''county  and  State  aforesaid,"  and 
charges  that  defendant  did  "then  and  there,  at  and  in  said 
county,"  commit  a  given  crime,  sufficiently  charges  that  the  crime 
was  conunitted  in  such  county. 

From  the  Greene  Circuit  Court. 

J.  E.  Lamb  and  J.  T.  Beasley^  for  appellant. 

W.  A.  Ketcham^  Attorney-General,  for  State. 

MgCabe,   J. — The  appellant  was   prosecuted   by 
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affidavit  and  information  charging  him  in  the  first 
count  thereof  with  burglary  and  in  the  second  grand 
larceny. 

On  motion  the  State  was  compelled  to  elect  on 
which  count  she  would  prosecute,  and  it  elected  to 
proceed  under  the  second.  No  reason  has  been  sug- 
gested for  this  order,  nor  have  we  discovered  any. 

The  appellant  pleaded  not  guilty.  A  trial  of  the 
issue  thus  formed  resulted  in  a  verdict  of  guilty  of 
grand  larceny  and  fixing  the  punishment  at  ten 
years  imprisonment  in  the  State's  prison,  a  fine  of 
|1,000  and  disfranchisement  for  ten  years.  The  court 
rendered  judgment  against  defendant  on  the  verdict 
over  his  motion  for  a  new  trial. 

The  error  assigned  calls  in  question  the  ruling 
refusing  a  new  trial  and  the  suflBciency  of  the  facts 
stated  in  the  second  count  of  the  affidavit  and  infor- 
mation to  constitute  a  public  offense. 

The  only  ground  relied  on  in  the  motion  for  a  new 
trial  is  the  overruling  of  appellant's  motion  for  a 
continuance.  But  there  is  no  showing  in  the  tran- 
script anywhere  that  appellant's  bill  of  exceptions 
was  ever  filed  in  the  office  of  the  clerk  of  the  trial 
court  without  which  it  is  no  part  of  the  record. 
Armstrong  v.  Dunn^  143  Ind.  433 ;  Stewart  v.  White, 
113  Ind.  505;  DraTce  v.  State^  (Ind.)  41  N.  E.  R  799; 
Smith  V.  Statey  143  Ind.  685. 

Therefore  no  question  is  presented  as  to  the  ruling 
refusing  a  continuance. 

The  second  count  in  the  affidavit  and  information 
is  as  follows : 

State  of  Indiana, 
Greene  Coxjntt. 

Oscar  W.  Shryer  says  that  Charles  Rivers,  J.  H. 
Vol.  144—2 
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Dowell)  Jack  Wade,  et  aL,  late  of  the  county  afore- 
said, on  or  about  the  3d  day  of  October,  A.  D.  1894, 
did  then  and  there,  at  and  in  said  county,  unlawfully 
and  feloniously  take,  steal  and  carry  away  four  thou- 
sand dollars  in  money,  and  then  and  there  of  the 
value  of  four  thousand  dollars,  and  being  then  and 
there  the  personal  goods  and  property  of  Marcus  H. 
Shryer  and  Oscar  W.  Shryer,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State  of 
Indiana.'' 

The  first  objection  is  that  the  affidavit  and  infor- 
mation do  not  contain  the  title  of  the  cause  and  the 
name  of  the  court  as  required  by  the  criminal  code. 
R  S.  1894,  section  1800,  (R  S.  1891,  section  1731). 

That  is  required  by  the  section  cited,  but  section 
1825,  R  S.  1894,  (R  S.  1881,  section  1756),  provides 
that:  ^^No  indictment  or  information  shall  be  deemed 
invalid,  nor  shall  the  same  be  set  aside  or  quashed, 
*  •  *  or  in  any  manner  affected,  for  any  of  the 
following  defects: 

**First.  For  mistake  in  the  name  of  the  court  or 
county  in  the  title  thereof.     ♦     ♦     ♦ 

"Tenth.  For  any  other  defect  of  imperfection 
which  does  not  tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  merits." 

The  defects  mentioned  fall  within  the  purview  of 
the  provision  last  quoted  and  are  cured  thereby.  It 
is  next  objected  that  in  the  body  of  the  affidavit  it  is 
not  charged  that  the  offense  was  committed  in 
Greene  county.  But  in  the  caption  of  the  affidavit 
that  county  and  the  State  of  Indiana  are  named.  The 
charging  part  of  the  affidavit  refers  to  the  "county 
and  State  aforesaid"  and  then  charges  that  appel- 
lant "  did  then  and  there  at  and  in  said  county  un- 
lawfully, etc.*'    That  makes  it  clear  that  the  crime  is 
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charged  to  haye  been  committed  in  Oreene  county, 
Indiana. 

It  has  been  held  by  this  court  that  when  the  name 
of  the  State  and  county  are  stated  in  the  title  of  an 
indictment  references  afterwards  made  to  ''said 
county"  will  indicate  a  county  in  this  State.  Long  v. 
State,  66  Ind.  133 ;  Anderson  v.  State,  104  Ind.  467. 

Besides  there  are  many  defects  in  criminal  charges 
that  are  cured  by  the  verdict.  Sturm  v.  State,  74  Ind. 
278 ;  Billings  v.  State,  107  Ind.  64. 

The  objections  urged  to  the  affidavit  and  informa< 
tion  cannot  be  sustained  under  the  statute  aside  from 
the  question  that  they  were  not  taken  until  after 
verdict 

The  judgment  must  be  and  is  affirmed. 

FOed  February  18, 189e. 


No.  17,280. 

Coats  v.  Gordon  et  al.  jjjj   }J 

Estoppel. — Married  Woman, — Mortgage, — Tenants  by  Entireties,^-' 
Notice. — ^A  married  woman  is  not  estopped  from  ascertaining  the 
invalidity,  under  section  6064,  R.  8.  1804,  of  a  mortgage  given  by 
herself  and  husband  on  land  owned  by  them  as  tenants  by  en- 
tirety, to  secure  a  debt  of  her  husband,  by  the  mere  fact  that  she 
knew  such  mortgage  was  invalid,  and  failed  to  notify  the  mort- 
gagee of  the  character  of  her  interest  in  the  property.  (See  note  at 
end  of  opinion.) 

Appellate  Procedure. —  Rehearing. —  A  rehearing  will  not  be 
granted  where  no  question  is  suggested  which  was  not  fully  con- 
sidered and  decided  on  the  original  hearing. 

From  the  Steuben  Circuit  Court. 

Cline  &  Dawson  and  R,  W,  McBride,  for  appellant; 

CHlhert  &  Boby,  for  appellees. 

Hackney,  J. — ^The  appellant  and  her  husband  ex- 
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ecuted  their  joint  mortgage  of  certain  real  estate  to 
secure  to  the  appellee  Gordon  a  promissory  note  by 
said  husband  to  said  Gordon.  The  note  and  mort- 
gage were  assigned  to  the  appellee  Carver  who  by 
cross-complaint  sought  a  judgment  against  said  hus- 
band and  also  a  foreclosure  against  him  and  the 
appellant.  The  complaint  was  by  the  appellant 
for  a  cancellation  of  the  mortgage  and  the  theory 
thereof  was  that  said  real  estate,  at  the  date 
of  said  mortgage,  was  owned  by  her  and  her 
husband  as  tenants  by  entireties;  that  the 
debt  was  that  of  her  husband,  and  that  her 
relation  thereto  was,  by  reason  of  the  execution 
of  said  mortgage,  that  of  a  surety.  The  answer  and 
the  cross-complaint  were  upon  the  theory  that  the 
appellant  had  been  estopped  to  claim  the  ownership 
of  said  real  estate.  The  question  for  decision  arises 
in  various  forms,  but  for  the  purposes  of  the  case 
may  be  considered  upon  the  special  findings.  It  was 
specially  found  that  at  the  date  of  the  execution  of 
the  mortgage  the  appellant  and  her  husband  owned 
the  real  estate  as  tenants  by  entireties;  that  their 
deed  had  not  then  been  placed  upon  record;  that  the 
husband,  who  was  insolvent,  desired  to  and  did  pur- 
chase  a  horse  from  Gordon  and  executed  his  individ- 
ual note  for  the  purchase-price;  that  the  appellant 
received  no  interest  in  said  horse  or  benefit  there- 
from; that  the  appellant  at  the  time  of  the  execution 
of  said  mortgage  well  knew  that  it  was  in- 
valid, she  knew  that  it  was  the  intent  and 
purpose  of  her  husband  to  deliver  the  same  to 
said  Gordon  and  to  receive  said  horse;  that  she  per- 
mitted her  husband  to  take  said  mortgage  to  the  said 
Gordon,  who  resided  eleven  miles  distant  and  to  de- 
liver the  same  to  Gordon  in  her  absence.  It  is  fur- 
ther found  that  the  appellant's  husband,  both  before 
and  after  the  execution  of  said  mortgage  represented 
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to  GordoD  that  he  was  the  owner,  in  his  own  right, 
of  said  real  estate,  and  that  from  its  value  and  the 
absence  of  liens  it  was  ample  secarity  for  said  note. 
There  were  also  findings  as  to  Gordon's  reliance  upon 
the  representations  of  Coats  and,  after  finding  the 
sum  due  upon  the  note,  it  was  stated,  as  conclusions 
of  law,  that  the  appellant  was  not  entitled  to  recover, 
and  that  Gordon  should  recover  upon  his  cross-com- 
plaint* The  appellees  seek  to  uphold  the  conclusions 
of  the  trial  court  upon  the  theory  that  the  appellant 
was,  by  the  facts  found,  estopped  to  deny  the  abso- 
lute ownership,  by  her  husband,  of  said  real  estate. 
On  behalf  of  the  appellant  it  is  claimed  that  she  was 
but  a  surety  for  the  debt  of  her  husband,  a  fact 
apparent  uxK>n  the  face  of  the  transaction ;  that  under 
section  5119,  R.  8.  1881;  section  6964,  R  8.  1894,  she 
had  no  power  to  become  a  surety  for  the  debt  of 
another  and  that  the  facts  found  do  not  constitute  an 
estoppel  against  her.  The  fact»  found  connect  the 
appellant  with  the  transaction  only  in  the  execution 
of  the  mortgage.  No  affirmative  act  or  declaration 
of  hers,  beyond  the  execution  of  the  mortgage,  can  be 
considered  in  determining  the  existence  of  an  es- 
toppel. She  received  no  part  of  the  consideration, 
the  form  of  the  transaction  and  the  intention  of  her 
husband  and  of  Gordon  was  to  constitute  the  hus- 
band the  principal  debtor.  The  negative  elements  of 
the  estoppel  urged  are  that  when  the  appellant  ex- 
ecuted the  mortgage  she  knew  it  to  be  invalid  and 
that  she  remained  at  home,  permitting  her  husband 
to  go  to  Gordon,  eleven  miles  distant,  and  deliver  the 
mortgage  a»  security  for^the  debt,  and  failed  to  notify 
Gordon  that  she  was,  as  to  said  real  estate,  a  tenant 
by  entirety  with  her  husband.  Counsel  suggest  no 
doubt  that  the  case  falls  within  section  5119,  supra, 
unless  an  estoppel  was  made  out.  The  appellant's 
knowledge  of  the  invalidity  of  the  mortgage  was  but 
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a  knowledge  of  the  law  which,  in  legal  contempla- 
tion, was  known  also  by  Gordon.  The  representa- 
tions of  the  husband  were  not  found  to  have  been  by 
the  authority  or  with  the  knowledge  of  the  appellant 
and  do  not  enter  into  the  facts  tending  to  establish 
an  estoppel  as  against  the  wife.  In  Voreis  v.  Nuss- 
baum,  131  Ind.  267  (16  L.  R.  A,  45),  it  was  held  that  a 
married  woman  was  not  estopped  to  assert  the  in- 
validity of  her  note,  payable  in  bank  and  negotiated 
before  maturity,  together  with  the  mortgage  of  her 
real  estate,  where,  in  fact,  the  consideration  was  not 
for  her  benefit,  but  was  for  the  use  and  benefit  of  her 
husband.  It  was  denied  that  any  statement  in  the 
paper  as  to  the  character  of  her  obligation,  could 
estop  her  to  set  up,  as  against  an  innocent  holder,  her 
true  relationship  to  the  obligation.  It  was  said  that 
"The  cases  in  which  married  women  have  been 
estopped  from  claiming  the  protection  of  the  statute 
are  cases  where  some  statement,  affidavit  op  repre- 
sentation has  been  made  by  the  party  to  be  estopped, 
which  has  been  in  good  faith,  relied  upon  by  the  other 
contracting  party,  so  that  to  permit  her  to  show  the 
truth  would  be  to  assist  in  the  perpetration  of  a 
fraud." 

In  Vogel  v.  Lcichnery  102  Ind.  55,  it  was  held 
that  a  married  woman  could  not  be  estopped  by  the 
mere  form  of  the  contract  and  it  was  there  said  :  "  A 
person  may  not  deal  with  a  wife,  with  knowledge 
of  the  fact,  and  of  her  want  of  power  to  bind  herself 
for  the  benefit  of  others,  and  relying  upon  the  form  of 
the  contract,  assert  that  he  had  no  knowledge  of 
her  actual  relation  to  the  transaction.  He  should 
have  inquired.  After  inquiry  he  may  govern  him- 
self according  to  the  facts  or  the  information  re- 
ceived from  her."  We  are  aware  that  recent  cases 
have  modified  the  rule  above  quoted  so  far  as  it 
applies  to  dealing  directly  with  and  apparently  oil 
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behalf  of  the  wife  and  in  her  separate  interest.  This 
case,  however,  does  not  fall  within  the  modification. 
In  Cupp  V.  Campbelly  103  Ind.  213,  it  was  said :  "One 
contracting  an  incumbrance  on  the  estate  of  a  mar-^ 
ried  woman  cannot,  however,  deal  with  her  at  arm's 
length,  knowing  that  she  is  married,  and  that  by  law 
she  is  prohibited  from  contracting  for  the  benefit  of 
another;  and,  knowing  that  she  is  about  to  incumber 
her  separate  estate  in  his  favor,  he  is  bound  to  in- 
quire concerning  the  consideration,  and  ascertain 
if  he  may,  by  reasonable  inquiry  from  her,  whether 
it  is  for  her  benefit  or  for  the  benefit  of  another,  and 
unless  misled  by  the  conduct  or  representations  of 
the  wife,  he  will  be  held  to  have  acquired  a  knowl- 
edge of  the  facts  which  prudent  inquiry  would  have 
disclosed."  So  it  may  be  said,  we  think,  that  when 
accepting  the  mortgage  of  a  married  woman,  to 
secure  the  debt  of  her  husband,  with  knowledge  that 
it  is  executed  for  that  purpose,  and  that  the  wife  has 
no  power  to  incumber  her  lands  for  any  such  purpose^ 
he  is  equally  bound  to  make  inquiry  of  her, 
or  from  some  source  that  will  bind  her,  as  to  her 
interest  in  the  lands  and  thereby  to  acquaint  himself 
with  the  facts  upon  which  his  action  may  be  taken 
and  upon  which  he  may  assert  that  diligence  re- 
quired of  him  who  pleads  an  estoppel.  Here,  the  appel- 
lee Gordon,  without  inquiry  from  the  appellant  and 
without  an  examination  of  the  records,  placed  his 
confidence  in  the  statements  of  Coats,  parted  with 
his  horse  and  accepted  an  invalid  mortgage.  No 
statement  and  no  conduct  of  the  appellant,  as  we 
have  shown,  in  addition  to  the  form  and  character  of 
the  mortgage,  were  relied  upon  by  the  appellee  Gor- 
don, as  concluding  the  appellant  in  the  transaction 
with  her  husband. 

If  the  failure  of  the  appellant  to  seek  out  and 
notify  Gordon  that  the  property  was  not  that  of  her 
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husband  is  such  a  standing  by  as  would  estop  her  to 
claim  the  ownership  thereof,  the  statute  5119,  «upra, 
which  declares  any  such  contract  void,  would  be- 
come a  dead  letter.  There  would  then  be  no  case, 
where  the  wife  knew  of  her  ownership  and  failed  to 
notify  the  creditor,  that  the  statute  would  protect 
her.  Such  mortgages  have  time  and  again  been  held 
void.  See  Allen  v.  Davts,  101  Ind.  187 ;  Vogd  v.  Letch- 
wer,  supra;  Warey  v.  Forst^  102  Ind.  205 ;  Brown  v. 
Willj  103  Ind.  71 ;  Cupp  v.  Campbellj  supra;  Engler 
V.  Acker y  106  Ind.  223;  Jones  v.  Ewing,  107  Ind.  813; 
Wolfv.  Zimmerman^  127  Ind.  486. 

It  is  true  that  a  married  woman  mav  be  bound  by 
an  estoppel  in  paxs,  but,  since  the  duty  rests  upon  the 
person  dealing  with  her  to  inquire  of  her  or  from 
some  source  which  will  bind  her,  as  to  her  relations 
to  the  contract,  and .  since  it  is  his  duty  to  show  that 
the  contract  is  one  which  she  is  not  forbidden  to 
make,  such  person  is  in  no  position  to  claim  an  es- 
toppel when  he  has  neglected  to  so  inquire  as  to  her 
interest  and  her  right  to  make  the  contract,  but  has 
blindly  accepted  the  false  statements  of  another. 

The  judgment  is  reversed  with  instructions  to  sus- 
tain the  motion  of  the  appellant  for  judgment  in  her 
favor  upon  the  special  findings. 

FUed  November  21, 1895. 

On  Petition  for  Rehearing. 

Hackney,  C.  J. — On  the  petition  for  a  rehearing 
no  question  is  suggested  which  was  not  fully  con- 
sidered and  decided  in  the  original  opinion 
and  counsel  have  not  shaken  our  convictions 
there  stated.  The  motion  to  modify  the  man- 
date is  supported  by  the  insistence  that  we 
were  misled  by  a  brief  of  appellant's  counsel 
devoted  to  the  form  of  the  mandate,  which  brief  had 
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not  been  supplied  to  counsel  for  the  appellee  and  of 
which  they  had  no  knowledge,  or  opportunity  to 
answer.  It  is  i>ossibIy  due  to  counsel  and  to  this 
court  to  say  that  the  brief  mentioned  was  filed  after 
the  opinion  had  been  written  and  the  mandate  stated, 
and  that  our  conclusion  was  reached  without  refer- 
ence to  that  brief.  We  believed  then  as  we  do  now, 
that  the  special  finding  stated  the  facts  certainly  as 
favorable  to  the  appellees  as  they  could  be  made 
under  the  issues,  and  since  our  decision  did  not  de- 
pend upon  the  evidence  it  was  immaterial  whether 
the  evidence  was  in  the  record  or  not  We  have  no 
reason  to  believe  that  the  appellees  did  not  avail 
themselves  of  the  opportunity  of  the  trial  to  make 
their  case  as  strong  as  the  facts  would  permit  and 
there  is  no  suggestion  that  they  were  overreached  by 
the  court  or  opposite  counsel.  Another  trial,  there- 
fore, could  not  result  differently. 

The  petition  and  the  motion  are,  for  the  reasons 
given,  overruled. 

FUed  February  18»  1896. 

Note. — The  whole  subject  of  tenancy  by  entireties  is  reviewed  in 
an  extensiTe  note  to  HUea  ▼.  Fisher  (N.  Y.),  80  L.  R.  A.  806, 


No.  17.257. 

Earick  et  al.  V.  Ulmer,  by  Next  Friend. 

IIM     2S 

Witness. — NanArpert. — Insanity, — Insanity  or  unsoundness  of  mind     li?L_^ 

cannot  be  proved  by  a  nonexpert  witness  unless  he  first  gives  the      J^    ^^ 

facts  upon  which  his  opinion  is  based. 
New  Trial. — Insufficiency  of  Evidence. — The  trial  judge  should  set 

aside  a  verdict  and  grant  a  new  trial,  where  a  verdict  is  returned 

which  is  unwarranted  by  the  evidence. 
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Wnx. — Testamentary  Capacity. —  Evidence. —  Verdict. —  A  yerdiot 
that  one  was  without  testamentary  capacity  cannot  rest  upon  the 
opinions  of  witnesses  for  the  contestant  that  testator's  mind  was 
not  very  sound,  where  it  appears  from  other  parts  of  contestant's 
evidence  that  he  had  mind  enough  to  know  the  extent  and  value  of 
all  his  property,  the  names  of  those  who  might  or  ought  to  be  the 
natural  objects  of  his  bounty,  and  was  able  to  hold  them  in  mind 
long  enough  to  dictate  and  have  his  will  prepared. 


From  the  Kosciusko  Circuit  Court. 

Widaman  <S:  Frazer^  for  appellants. 

H.  S.  Biggs  and  L.  W.  Boyse^  for  appellee. 

McCabe,  J. — The  appellee  sued  the  appellants  to 
contest  the  will  of  Andrew  Rarick,  deceased.  The 
issues  were  tried  by  a  jury  resulting  in  a  verdict  for 
the  plaintiff,  appellee,  upon  which  the  court  rendered 
judgment  over  appellant's  motion  for  a  new  trial  set- 
ting aside  the  will. 

Error  is  assigned  on  the  action  of  the  trial  court  in 
overruling  the  motion  for  a  new  trial. 

The  principal  ground  relied  on  in  the  motion  is 
that  the  evidence  does  not  support  the  verdict. 

The  evidence  shows  that  appellant  was  the  widow 
of  the  testator  and  that  she  was  a  second  wife  and 
childless  and  that  she  and  a  number  of  his  children 
by  a  former  marriage  and  one  grandchild,  the  appel- 
lee, a  child  of  his  deceased  daughter,  survived  him; 
that  appellant  had  lived  with  him  some  twentyflve 
yeai-s  previous  to  his  death;  that  he  died  seized  of 
about  four  hundred  acres  of  land  in  Kosciusko  county, 
and  left  personal  property  of  the  value  of  $2,500  to 
|3,000;  that  by  his  will  in  question  he  gave  his  said 
wife,  api)ellant,  a  life  estate  in  eighty  acres  of  land 
and  all  the  personal  property  mostly  consisting  of 
promissory  notes. 

The  real  estate  was  fairly  and  equitably  divided 
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between  his  living  children,  but  to  his  grandchild,  the 
api)ellee,  he  gave  only  five  dollars. 

The  charge  in  the  complaint  was  that  the  will  was 
procured  by  undue  influence  exerted  by  the  appellant 
on  the  testator  and  that  he  was  of  unsound  mind 
when  the  will  was  executed. 

There  are  hundreds  of  pages  of  evidence  in  the 
transcript  totally  irrelevant  to  the  issues,  though 
there  is  now  and  then  a  stray  item  that  is  pertinent 
to  the  issues.  Most  of  this  irrelevant  testimony  seems 
to  have  gone  in  without  an  objection  or  exception. 
But  when  objection  to  such  evidence  was  made  it  was 
always  overruled.  Irrelevant  evidence  is  very  differ- 
ent from  incompetent  evidence,  especially  where  it 
has  been  admitted  without  objection. 

Incompetent  evidence  thus  admitted  may  be  suffl 
cient  to  establish  a  fact  or  facts  in  issue  and  if  so 
there  could  be  no  reA'ersal  on  the  ground  that  the 
issue  had  been  maintained  by  incompetent  evidence. 
For  want  of  an  objection  to  its  competency  that  ob- 
jection is  waived.  For  instance,  oral  evidence  of  the 
contents  of  the  written  instrument  sued  on  in  a  given 
case  may  be  introduced  if  no  objection  Is  made.  No 
reversal  could  take  place  because  that  evidence  may 
prove  the  contents  of  the  instrument  as  thoroughly 
as  the  instrument  itself.  Not  so  if  the  evidence  given 
and  unobjected  to,  is  totally  irrelevant  to  the  issue; 
for  instance,  instead  of  relating  to  the  contents  of  the 
instrument  sued  on,  if  it  had  been  to  the  effect  that 
the  moon  is  or  is  not  made  of  green  cheese.  Such 
evidence,  though  admitted  without  objection,  Is  not 
only  irrelevant,  but  it  does  not  prove  the  contents  of 
the  written  instrument  sued  on  and  cannot  support 
a  verdict  Such  is  the  nature  of  much  the  greater 
part  of  the  vast  volume  of  the  evidence  in  this  case. 

The  appellee^s  relevant  evidence  shows  that  An- 
drew Barick,  the  testator,  was  a  well  to  do  farmer  of 
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more  than  ordinarily  strong  mind;  that  he  was  a 
good  citizen,  a  dutiful  and  kind  father  and  husband; 
that  the  appellee,  a  mere  child  at  the  time  of  the 
trial,  was  the  only  surviving  child  of  his  youngest 
daughter;  that  the  daughter  had  married  much 
against  his  will  because  he  did  not  like  the  man  she 
married;  that  the  appellee  was  the  first  and  only 
child  of  that  marriage,  her  mother  dying  while  she 
was  a  mere  babe;  that  her  father  immediately  sent 
her  oflE  to  his  father  in  the  State  of  Missouri  where 
she  has  ever  since  resided.  Her  father,  Ulmer,  re- 
mained in  Indiana  and  two  or  three  years  thereafter 
married  again. 

The  evidence  further  showed  that  some  eight  or 
ten  years  before  his  death  the  testator  became 
afflicted  with  a  cancer  in  his  face.  The  ravages  of 
the  disease  were  steady  and  progressive  so  that  in 
the  last  five  or  six  years  of  his  life  he  was  a  great 
sufferer  therefrom,  requiring  the  constant  attention 
of  his  wife  to  keep  the  running  ulcer  in  his  face 
cleaned  and  dressed,  which  had  to  be  done  at  least 
twice  a  day.  During  all  the  time  and  in  spite  of  all 
efforts  to  avoid  it,  there  was  an  almost  unbearable 
odor  created  in  the  room,  which  she  patiently  en- 
dured and  uncomplainingly  and  with  her  own  hand 
tenderly  ministered  to  his  every  want  to  the  very 
last.  This  disease  gave  rise  to  the  charge  of  un- 
soundness of  mind  and  these  kind  offices  of  the  appel- 
lant presumably  induced  the  charge  of  undue  influ- 
ence, for  there  is  not  a  scintilla  of  other  evidence  that 
has  the  slightest  bearing  on  the  charge  of  undue 
influence.  See  Ooodbar  v.  Lidtkeyy  136  Ind.  1.  (43 
Am.  St.  R  296). 

The  evidence  shows  that  at  the  time  the  will  was 
executed,  the  disease  had  destroyed  the  sight  of  one 
of  his  eyes  and  had  to  some  extent  impaired  the  sight 
of  the  other.  In  this  condition,  however,  he  had  made 


NOVEMBER  TERM,  1895— Vol.  144.  29 

Rarick  et  cU.  v.  Ulmer,  by  Next  FriencL 

several  visits  to  Ohio  and  on  the  day  the  will  was 
made  went  to  the  county  seat,  some  seven  miles  from 
bis  home,  his  wife  accompanying  him  on  each  occa- 
sion. But  on  the  day  the  will  was  made  after  reach- 
ing the  public  square  he  went  alone  to  the  court 
house  in  search  of  Judge  Haymond,  since  elected 
regular  judge,  whom  he  desired  to  write  his  will, 
found  him,  made  known  his  business  and  Judge  Hay- 
mond prepared  the  will  solely  on  the  directions  and 
statements  and  requests  made  by  the  testator  with 
no  one  present  who  had  any  interest  in  the  matter. 

Prom  these  facts  and  from  his  acquaintance  with 
the  testator  for  about  thirty  years  he  stated  it  as  his 
opinion  that  the  testator  on  that  day  was  of  sound 
mind. 

The  appellee's  testimony  as  to  testamentary  capac- 
ity is  all  made  up  of  statements  of  witnesses  describ- 
ing the  disease  with  which  the  testator  was  aflBicted, 
the  great  suffering  and  pain  he  endured  therefrom 
and  the  testator's  own  statements  that  he  was  not 
fit  to  do  business,  and  to  this  the  witnesses  for  the 
appellee  sometimes  added  their  own  opinion  that  he 
was  not  fit  to  do  business.  The  only  business  he  had 
to  do  of  any  consequence  was  lending  a  little  money 
to  his  neighbors,  taking  their  notes  and  collecting 
the  same  and  the  interest.  His  wife  did  this  in  his 
presence,  wrote  the  notes,  counted  the  money  and 
made  the  calculations. 

There  w^as  no  evidence  by  any  witness  that  he  ever 
did  an  act  or  ever  said  a  word  that  had  the  slightest 
tendency  to  prove  unsoundness  of  mind.  On  the  con- 
trary, every  act  the  appellee's  evidence  showed  that 
he  had  done  and  every  word  that  he  had  ever  said 
tended  to  prove  his  soundness  of  mind,  and  that  con- 
tinued long  after  the  will  was  made. 

On  these  facts  some  few  of  appellee's  witnesses 
who  were  non-experts  gave  it  as  their  opinion  that 
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his  mind  was  not  very  strong^  and  some  that  it  had 
been  weakened  and  perhaps  that  it  was  not  entirely 
sound.  But  the  facts  that  each  of  these  witnesses 
testified  to,  show  that  his  mind  was  sound. 

None  of  them  stated  any  fact  which  could  be  rea- 
sonably made  the  foundation  of  an  opinion  that  the 
testator  was  of  unsound  mind.  Appellee's  evidence 
abundantly  shows  that  the  testator  knew  the  extent 
and  value  of  his  property,  the  names  of  all  his  chil- 
dren and  those  that  might  or  ought  to  be  the  natural 
objects  of  his  bounty  and  that  he  could  hold  these  in 
his  mind  long  enough  to  have  his  will  prepared. 

It  is  settled  law  that  insanity  or  unsoundness  of 
mind  cannot  be  proven  by  a  witness  who  is  not  an 
expert,  unless  the  witness  first  gives  the  facts  upon 
which  his  opinion  is  based.  Orvbh  v.  State^  117  Ind. 
277;  Burkhart  v.  Oladish,  123  Ind.  337;  Fiacus  v.  Turner, 
125  Ind.  46 ;  Pennsylvania  Co,  v.  Netvmeyer^  129  Ind. 
401. 

It  was  said  in  Btirkhart  v.  Gladishj  supra,  the  facts 
stated  by  the  witnesses  mentioned  were  not  such  as 
"could  reasonably  be  made  the  foundation  of  an  opin- 
ion as  to  the  mental  unsoundness  of  the  testator." 

Those  opinions  therefore  were  incompetent  evidence 
though  they  were  not  in  evidence.  As  was  said  in 
Hamrich  v.  State,  ex  rel,  134  Ind.,  at  page  326: 
"In  permitting  an  opinion  by  a  non-expert  wit- 
ness as  to  sanity  or  insanity,  the  rule  is  said  to  grow 
out  of  the  necessity  arising  from  an  inability  of  the 
witness  to  describe  the  appearance,  the  action,  the 
language,  and  the  manner  of  the  subject  with  such 
precision  and  minute  detail  as  to  possess  the  jury  of 
all  the  knowledge  of  the  witness,  and  thereby  enable 
the  jury  to  form  that  opinion  instead  of  receiving  the 
opinion  of  the  witness.  In  this  State  it  is  so  well  and 
so  often  decided,  as  to  need  no  citation  of  the  cases, 
that  this  opinion  of  the  witness  must  proceed  from 
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the  facts  and  circumstances  which  the  witness  shall 
have  given  to  the  jury  of  his  acquaintance  with  and 
observation  of  the  subject,  not  including,  of  course, 
those  observations  not  susceptible  of  description. '' 

Here,  all  the  facts  stated  on  which  the  witnesses 
based  their  opinions  related  to  the  disease  and  suffer- 
ing of  the  testator  and  his  unfitness  to  do  business  in 
that  condition,  none  of  them  having  any  relation  to 
his  mental  condition  or  testamentary  capacity. 

As  was  further  said  in  the  case  last  quoted  from: 
"The  ordinary  affairs  of  life,  and  the  capacity  essen- 
tial to  transact  them,  are  not  subjects  involving  any 
rule  of  science  or  art  They  are  within  the  com- 
prehension and  common  observation  of  that  class  of 
men  who  constitute  the  jury.  They  do  not  require  a 
particular  knowledge  of  the  person  whose  capacity 
is  under  investigation.  Whether  that  capacity  exists 
or  not  is  peculiarly  a  question  for  the  jury.  It  is  the 
very  question  to  be  passed  upon  by  the  jury.  When 
the  particular  phases  of  unsoundness  of  mind,  the 
special  characteristics  of  the  individual  are  given,  the 
jury  must  raise  the  standard,  and  determine  whether 
the  essential  capacity  exists.  It  would  hardly  be  con- 
tended that  the  abstract  question  of  what  is  sufiScient 
mental  capacity  to  transact  the  ordinary  affairs  of 
life,  could  be  made  the  subject  of  testimony.  Much 
less  can  it  be  made  the  subject  of  opinion  evidence 
from  those  whose  station  in  life  and  business  occupa- 
tions give  them  no  better  means  of  knowledge  than 
the  jurors  possess.*' 

And  the  same  may  be  said  of  the  opinions  of  wit- 
nesses to  the  effect  that  the  testator  was  unfit  to  do 
business  or  transact  business. 

There  is  no  evidence  to  support  the  charge  of  undue 
influence,  and  neither  is  there  any  evidence  to  sup- 
port the  charge  of  unsoundness  of  mind,  except  the 
opinions  of  the  very  few  witnesses  who  were  non- 
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experts  already  mentioned*  Assuming  without 
deciding  that  such  opinions  standing  alone  are  suffi- 
cient to  support  the  verdict,  yet  as  they  do  not 
assume  or  pretend  to  furnish  any  measure  or  to  define 
the  degree  of  the  testator's  supposed  mental  infirmity, 
and  as  other  parts  of  appellee's  evidence  show  that 
testator  had  mind  enough  to  know  the  extent  and 
value  of  all  his  property,  the  names  of  all  his  chil- 
dren and  those  that  might  or  ought  to  be  the  natural 
objects  of  his  bounty  and  was  able  to  hold  all  these 
in  his  mind  long  enough  to  dictat;e  and  have  his  will 
prepared,  testamentary  capacity  is  shown  by  appel- 
lee and  therefore  there  is  a  total  failure  of  evidence 
to  establish  testamentary  incapacity.  There  is  no 
conflict  between  those  opinions  of  unsoundness  of 
mind,  if  such  opinions  may  be  so  classed,  and  the 
other  parts  of  the  appellee's  evidence  showing  testa- 
mentary capacity.  Because  as  was  said  in  Bundy  y. 
McEnightj  Exr.^  48  Ind.,  at  page  514:  "That  testa- 
mentary capacity  is  consistent,  especially  in  very 
aged  persons,  with  a  great  degree  of  mental  infirm- 
ity, and  some  degree  of  mental  perversion  or  aberra- 
tion, at  times,  provided  there  is  satisfactory  proof 
that  the  testator,  at  the  time  of  the  execution  of  the 
will,  really  did  comprehend  its  import  and  scope,  and 
was  not  under  the  control  of  any  improper  or  undue 
influence,  or  of  any  deception  or  delusion."  We  do 
not  claim  the  right  to  reweigh  the  evidence  so  as  to 
settle  conflicts  therein,  nor  do  we  do  so  in  this  case 
because  as  we  have  seen  there  is  no  conflict 

The  testator  by  appellee's  evidence,  having  been 
shown  to  be  of  testamentary  capacity,  it  makes  no 
difference  whether  the  will  was  just  or  unjust,  it  was 
his  sacred  right  to  dispose  of  his  property  as  he 
pleased.  While  the  children  of  the  testator  have 
been  made  defendants  in  this  case  their  active  aid 
has  been  on  the  side  of  the  contest.    A  dictum  to  the 
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contrary  in  Bowman  v.  PhillipSj  47  Ind.  341,  to  the 
effect  that  courts  will  resort  to  technicalities  to  over- 
throw a  will  for  the  sole  reason  that  it  is  unjust,  is 
disapproved. 

About  all  they  could  hope  to  gain  by  overthrowing 
the  will  would  be  to  share  in  the  personal  property. 
There  seems  to  be  the  best  reason  in  the  world  that 
the  testator  should  have  given  his  wife  something 
more  than  the  law  would  have  cast  upon  her.  The 
courts  should  be  cautious  how,  by  taking  away  the 
power  to  insure  respect,  they  thus  increase  the  mis- 
fortunes of  a  class  into  which  no  one  can  assure  him- 
self he  may  not  fall,  which  includes  almost  the  whole 
of  those  whose  lot  it  is  to  reach  old  age  and  suffer 
bodily  affliction  and  which  already  carries  a  burden 
sufficiently  heavy.  If  such  persons  cannot  reward 
by  their  bountv  those  bv  whom  thev  are  treated  with 
tenderness  and  by  whose  watchful  care  their  comfort 
is  guarded,  they  will  lose,  in  most  instances,  the  only 
means  remaining  to  them  of  self-preservation. 

The  special  judge  who  presided  at  the  trial  should 
have  instantly  set  aside  the  verdict  as  unsupported 
by  the  evidence. 

The  judge  of  the  trial  court  does  not  sit  as  a  mere 
moderator  to  record  the  will  of  the  jury.  He  has 
other  functions  and  duties  to  perform  which  he  can- 
not lawfully  escape  or  evade.  He  must  confine  the 
evidence  within  the  issues  and  when  a  verdict  is 
returned  unwarranted  by  the  evidence  he  must  set 
it  aside  and  grant  a  new  trial  when  asked  for. 

The  court  erred  in  overruling  the  motion  for  a  new 
triaL 

The  judgment  is  reversed  and  the  cause  remanded 
with  instructions  to  sustain  the  motion  for  a  new 
trial- 

FQed  February  19, 1896. 
Vol.  144—3 
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No.  17,670. 


The  EvANSvnjiE  Public  Hall  Company  v.  The 


i48j46|  Bank  of  Commerce. 

COBPOBATION.  —  O&It^a^ion  Incurred  by  President^  Liability. — 
Agency, — A  corporation  is  liable  on  obligations  incurred  by  its 
president,  without  direct  authority,  either  by  virtue  of  his  office  or 
by  ezpre6»flanction  of  the  board  of  directorB.  where  he  is  held  out 
by  tho  managers  in  the  general  course  of  business  as  having  such 
authority^    (See  note  at  end  of  opinion.) 

Same.  —  Not^  by  One  Corporation  in  Favor  of  Another,  —  Common 
Director f.  — A  note  made  by  one  corporation  in  favor  of  another  is 
not  invalid  merely  because  the  two  corporations  have  common 
directors,  where  it  represents  a  debt  justly  owing  from  the  maker  to 
thepayea 

From  the  Vanderburgh  Superior  Court. 

Oarvin  d:  Cunningham^  for  appellant. 

J.  E.  Williamson  and  CHlchrist  it  DeBruleVy  for 
appellee. 

Howard,  J. — ^The  Bank  of  Commerce,  the  appellee 
here,  sued  the  Evansville  Public  Hall  Company,  the 
appellant,  to  recover  on  a  promissory  note  for  $3,700. 
In  a  second  paragraph  of  complaint,  subsequently 
filed,  the  bank  sought  to  recover  f3,600  for  money  ex- 
pended for  the  use  of  the  company. 

In  the  third  paragraph  of  its  answer,  the  company 
averred  that  the  note  described  in  the  complaint  was 
executed  by  David  J.  Mackey,  president  of  the  com- 
pany, and  that  he  had  no  authority  either  to  incur 
the  indebtedness  or  to  execute  the  note  in  suit 

In  a  fourth  paragraph  of  answer,  it  was  averred 
that  the  company  was  organized  for  the  purpose  of 
buying,  holding  and  improving  real  estate;  that  the 
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amount  of  the  capital  stock  was  fixed  at  |35,000 ;  that 
at  or  about  the  time  the  articles  of  incorporation  were 
prepared,  and  before  they  were  signed,  a  meeting  was 
held  for  the  purpose  of  effecting  such  organization; 
that  for  the  purpose  of  inducing  other  stockholders 
to  subscribe  to  the  capital  stock  the  said  Mackey  pro- 
posed and  agreed  that  if  they  would  subscribe  for  the 
stock  he  would  undertake  the  erection  of  the  building, 
would  put  in  the  real  estate  and  take  stock  therefor, 
and  that  the  entire  cost  of  the  real  estate  and  the  im- 
provements should  not  exceed  the  capital  stock  of 
the  company;  that  he  then  and  there  agreed  that  if 
he  did  not  succeed  in  getting  other  persons  to  sub- 
scribe for  the  remainder  of  the  stock  he  would  him- 
self take  whatever  additional  stock  was  necessary  to 
complete  the  building;  that  at  the  date  of  said  meet- 
ing, and  continuously  thereafter  until  the  completion 
of  the  building,  the  said  Mackey  was  largely  inter- 
ested in  and  was  a  director  of  said  bank ;  that  he  was 
also  president  of  said  company,,  and  occupied  said 
positions  in  the  bank  and  in  the  company  until  after 
the  completion  of  the  building;  that  shortly  after  said 
meeting,  one  E.  P.  Huston,  president  of  the  bank,  be- 
came secretary  and  treasurer  of  the  company;  that 
during  the  whole  of  said  time  a  majority  of  the 
directors  of  the  company  were  directors  of  the  bank; 
that  in  pursuance  of  said  agreement  Mackey  did  pro- 
ceed to  secure  bids  and  have  the  building  erected,  the 
said  Huston  having  full  knowledge  of  all  the  facts; 
that  on  the  completion  of  the  building  Mackey  ad- 
dressed a  communication  to  the  stockholders  of  the 
company,  stating  that  the  building  was  completed 
and  paid  for,  whereupon  the  other  stockholders  paid 
their  subscriptions  in  full;  that  at  no  time  during  the 
progress  of  the  erection  of  said  building  did  the 
stockholders  have  any  knowledge  of  any  indebtedness 
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thereon;  and  at  no  time  did  the  directors  of  the  com- 
pany authorize  Mackey  to  incur  any  such  indebtedness, 

or  to  execute  the  note  sued  on. 

The  reply  to  the  third  and  fourth  paragraphs  of  the 
answer  alleged  that  the  company  borrowed  of  the 
bank  $4,800,  which  money  was  used  by  the  company 
in  the  erection  of  said  building;  and  being  so  indebted 
the  president  of  the  company  executed  the  note  set 
out  in  the  complaint;  and  thereafter  the  company,  by 
its  board  of  directors,  at  a  legally  constituted  meet- 
ing, ratified  and  confirmed  the  action  of  the  president 
in  borrowing  said  money.  To  this  reply  a  demurrer 
was  overruled. 

The  cause  was  submitted  to  the  court  for  trial,  and 
there  was  a  finding  and  judgment  in  favor  of  the 
bank  for  the  amount  claimed  on  the  note. 

It  is  assigned  as  error  that  the  court  overruled  the 
demurrer  to  the  reply,  and  also  overruled  the  motion 
for  a  new  trial.  The  briefs  are  devoted  almost  wholly 
to  the  last  assignment;  and  we  are  of  opinion  that 
the  merits  of  the  appeal  may  be  fully  and  fairly  deter- 
mined in  considering  the  motion  for  a  new  trial. 

The  reasons  given  in  the  motion  for  a  new  trial 
were  that  the  decision  was  contrarv  to  law  and  con- 
trary  to  the  evidence. 

From  the  evidence  it  appears  that  the  action  of 
Mackey,  as  president,  in  giving  the  note  of  the  com- 
pany to  the  bank,  was  approved  by  the  directors  of  the 
company;  it  also  appears  that  the  majority  of  the 
directors  thus  giving  their  approval  to  the  president's 
action  were  also  directors  of  the  bank. 

Considering  this  action  of  the  directors  of  the  com- 
pany, there  is  no  doubt,  as  well  said  by  counsel  for 
appellant,  that  "where  the  same  directors  act  in  two 
companies  their  contracts  are  closely  scrutinized,  and 
will  not  be  upheld  unless  manifestly  fair." 
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This,  also,  is  in  substantial  agreement  with  the  con- 
tention of  counsel  for  appellee.  Citing  3  Thompson 
Corporations,  Sec.  4079,  and  following,  that  "while 
a  contract  between  two  corporations  having  common 
directors  may  be  voidable,  it  is  only  so  when  the  con- 
tract is  in  fraud  of  the  interests  of  one  of  the  corpora- 
tions, and  will  never  be  set  aside  by  the  courts  where 
the  honesty  of  the  transaction  is  manifest" 

If,  therefore,  it  should  appear  from  the  evidence,  as 
we  think  it  does,  that  the  sum  due  the  bank  from  the 
company  was  justly  owing,  we  think  the  judgment  of 
the  court  should  not  be  disturbed  for  the  reason,  if 
it  should  be  so,  that  the  president  may  not  have  had 
unquestionable  authority  to  incur  the  debt  con- 
tracted. 

While  a  president,  or  other  officer,  of.  a  corporation 
may  have  no  authority  by  virtue  of  his  office,  or  by 
express  sanction  of  the  board  of  directors,  to  incur 
obligations  in  behalf  of  the  corporation,  yet  if  he  is 
held  out  by  the  managers,  in  the  general  course  of 
business,' as  being  the  agent  of  the  corporation,  with 
such  authority,  his  acts  in  incurring  obligations  will 
be  binding  upon  the  corporation.  Fifth  Ward  Sav- 
ings BanTcY.  First NatH Bank{^.3.\  7  Atl.  Rep.  318;  4 
Am.  and  Eng.  Ency.  of  Law,  227,  and  authorities  cited 
in  note  3. 

There  is  no  question  that  Mr.  Mackey  was  the  mov- 
ing spirit  and  chiefly  interested  in  the  affairs  of  the 
company.  Of  the  434  shares  of  stock  named  in  the 
articles  of  incorporation  as  then  subscribed,  ten  stock- 
holders together  had  subscribed  for  114  shares,  while 
Mr.  Mackey  alone  had  subscribed  for  320  shares.  On 
the  day  of  the  organization  it  was  understood  and 
agreed  by  all  the  stockholders  that  he  should  go 
ahead  and  erect  the  building,  a  theater,  and  have  it 
ready  in  time  for  the  coming  season. 
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One  of  the  witnesses  for  the  appellant  testifies: 
"Everything  was  in  a  great  hurry  to  get  the  building 
done  and  the  contracts  out,  to  get  ready  so  as  not  to 
lose  the  season.  The  meeting  to  organize  was  held 
on  the  17th  op  18th  of  July,  and  the  building  was  com- 
pleted the  7th  of  November." 

During  all  this  time  the  stockholders,  except  one, 
resided  in  the  City  of  Evansville,  and  knew  that  Mr. 
Mackey  was  engaged  in  erecting  the  building. 

The  contractors  were  paid  by  him  in  checks  upon 
the  appellee  bank.  In  this  way  the  company's  funds 
were  sometimes  overdrawn,  and  then  deposits  to  its 
(Tedit  made  the  fund  good  again.  The  checks,  how- 
ever, were  always  honored;  and  every  cent  that  was 
drawn  from  the  bank  went  into  the  building  to  pay 
for  labor  and  material.  On  the  completion  of  the 
building,  it  was  found  that  there  had  been  overdrafts 
to  the  amount  of  |3,700,  and  for  this  balance  the  note 
in  suit  was  given. 

It  is  claimed  by  the  stockholders  of  appellant  that 
on  the  day  of  the  organization,  it  was  agreed  by  Mr. 
Mackey  that  the  building  and  grounds  should  not  cost 
over  the  amount  of  the  capital  stock,  $35,000,  and 
that  it  was  on  faith  in  this  agreement  that  their  stock 
was  subscribed. 

An  examination  of  the  evidence,  however,  fails  to 
show  any  such  agreement;  though  it  does  show  that 
Mr.  Mackey  and  all  the  stockholders  intended  that 
the  total  cost  should  not  be  outside  those  figures,  and 
that  all  expenses  should  be  paid  out  of  money  re- 
ceived on  the  shares  of  capital  stock.  There  was 
nothing  in  the  nature  of  a  guarantee  that  the  cost 
should  be  so  limited;  though  it  is  evident  that  the 
belief  and  expectation  of  all  parties  concerned  was 
that  the  amount  of  the  stock  should  be  the  limit  of  all 
costs  and  expenses,  and  that  all  liabilities  should  be 
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paid  out  of  such  stock.  The  plant  when  completed 
did  cost  about  $41,000.  We  see  nothing  in  this  to 
show  fraud  on  the  part  of  the  projector,  nothing  to 
show  that  the  cost  was  not  kept  down  to  the  lowest 
figure  i)ossible,  and  nothing  to  show  that  the  build- 
ing and  grounds  are  not  fully  worth  the  cost. 

It  is  manifest,  finally,  that  Mr.  Mackey,  the  chief 
person  interested,  paid  for  the  building  and  grounds 
by  his  checks,  and  that,  as  often  happens,  it  turned 
out  after  the  work  was  completed  that  the  cost  was 
greater  than  anticipated  by  the  sum  of  |3,700.  He 
was  in  good  financial  standing  when  the  work  was 
done,  but  at  the  time  of  the  trial  had  become  insol- 
vent. We  are  unable  to  see,  however,  that  any  wrong 
was  done  to  any  one,  or  that  the  debt  of  the  com- 
pany to  the  bank  was  not  legally  and  honestly  in* 
curred. 

The  judgment  is  affirmed. 

Filed  February  19, 1896. 

Note.  — ^The  powers  of  a  president  and  vice-president  of  a  corporis 
tion  are  the  subject  of  a  note  to  Wait  v.  Naskua  Armory  Am80.  (N. 
H.),  14  L.  B.  A.  856. 


No.  17,669. 

Majors,  Executor,  et  al.  v.  Craiq  et  al. 

Judgment. — Actum  to  Correct. — Ixtehea, — A  decree  by  default  quiet- 
ing plaintiff's  title  to  land,  wiU  not  be  corrected  nearly  nine  years 
after  its  rendition,  and  nearly  four  years  after  the  actual  facts  are 
learned  as  against  a  purchaser  in  good  faith,  for  yalue,relying  upon 
the  decree,  on  the  ground  that  defendant  was  wrongly  informed  by 
plaintiff's  attorney  that  the  complaint  did  not  include  any  lands 
belonging  to  him,  where  the  purchaser  had  no  knowledge  that  such 
information  had  been  given,  or  that  it  was  false  and  that  it  does 
not  appear  that  defendant  could  not  have  prevented  the  procure- 
ment of  the  judgment  by  the  exercise  of  reasonable  diligence. 
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From  the  Morgan  Circuit  Court 

3f.  H.  Parks  and  W.  S.  Sherleyy  for  appellants. 

O.  MatthewSj  W.  Hicham  and  W.  B.  Harrison^  for 
appellees. 

Monks,  J. — ^This  proceeding  was  brought  by  ap- 
pellants to  correct  an  alleged  mistake  in  a  decree 
rendered  in  1882  by  the  Morgan  Circuit  Court  This 
is  the  second  appeal  of  the  cause.  On  the  former  ap- 
peal the  judgment  was  reversed  with  instructions  to 
the  court  below  to  sustain  the  demurrer  to  the  com- 
plaint See  Craig  v.  Major ^  Exr.j  139  Ind.  624,  where 
the  complaint  and  the  nature  of  the  controversy  are 
fully  set  forth. 

When  the  cause  was  returned  to  the  court  below 
the  demurrer  to  the  complaint  was  sustained  and  ap- 
pellants in  this  appeal,  who  were  the  plaintiffs  below, 
filed  an  amended  complaint,  to  which  appellee,  Sat- 
terwhite,  filed  a  demurrer  for  want  of  facts,  which 
was  sustained. 

This  action  of  the  court  is  assigned  as  error. 

As  this  court  held  on  the  former  appeal  that  the 
complaint  was  not  sufficient,  that  is  the  law  of  this 
case,  and  the  only  question  to  be  determined  is 
whether  the  additional  facts  set  forth  in  the  amended 
complaint  render  it  sufficient  to  withstand  the  de- 
murrer. 

The  amendment  consists  of  the  following  additions 
to  the  original  complaint:  "That  said  Noah  J.  Majors, 
as  such,  executor,  did  not  at  any  time  sell  to  Satter- 
white  any  land  lying  north  of  said  original  line,  and 
said  Satterwhite  has  not  at  any  time  paid  any  con- 
sideration whatever  for  any  land  lying  north  of  said 
original  line  as  established  between  the  said  Craig 
and  Sims  tracts  as  aforesaid;  that  said  Sarah  M. 
Sherley  paid  to  said  Sims  the  full  consideration  and 
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price  for  said  land  so  bought  of  him,  including  the 
land  lying  immediately  north  of  said  original  line 
established  between  said  Craig  and  Sims  tracts  as 
aforesaid,  and  before  she  had  any  actual  notice  or 
knowledge  of  said  decree  and  mistake  therein,  and 
after  said  Sims  had  left  the  State  of  Indiana,  and 
ceased  to  be  resident  thereof,  leaving  no  money  or 
property  whatever  in  said  State,  all  before  the  said 
Sarah  M.  Sherley  had  any  notice  or  knowledge  that 
Satterwhite  claimed  any  land  off  of  the  Sims  tract, 
north  of  said  original  line,  by  virtue  of  said  decree, 
which  said  Sims  had  sold  her  as  aforesaid,  and  said 
Satterwhite  had  notice  of  the  claim  of  right,  title  and 
possession  of  said  land  by  said  Sims  and  Sherley  up 
to  said  original  line,  when  he,  Satterwhite,  purchased 
the  same  from  said  Majors;  and  the  said  Satterwhite 
stood  by  and  had  actual  notice  that  said  Sarah  M. 
Sherley  was  buying  said  land  from  said  Sims,  and 
paying  the  full  price  therefor,  in  manner  aforesaid, 
and  without  asserting  any  right  or  title  to  any  land 
lying  north  of  said  original  line,  by  virtue  of  said  de- 
cree, or  otherwise,  and  allowed  said  Sims  and  Sher- 
ley to  spend  money  and  make  valuable  and  perman- 
ent and  lasting  improvements  on  said  land  along  said 
original  line  and  without  any  objection  thereto,  but 
assenting  thereto." 

It  was  held  on  the  former  appeal  that  this  was  not 
a  proceeding  to  correct  the  decree  for  any  error  of 
the  court  or  fraud  of  the  parties,  but  for  the  alleged 
reason  that  counsel  for  plaintiiBf,  on  account  of  a  mis- 
concei)tion  by  him  and  his  client  in  that  suit  of  the 
scope  of  the  description  of  the  real  estate  contained 
in  the  complaint,  informed  the  defendant,  Sims,  that 
the  lands  claimed  in  the  complaint  were  not  so  de- 
scribed as  to  include  any  belonging  to  him.  The  com- 
plaint, in  this  respect,  is  unchanged.     A  proper  in- 
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quiry  or  examination  by  Sims  of  the  complaint  on  file 
in  the  clerk's  office  in  that  case  would  have  disclosed 
to  him  the  error,  if  any,  in  the  alleged  information 
as  readily  as  to  the  attorney  who  gave  it  We  think 
that  Sims,  under  the  facts  alleged,  had  no  right  to 
rely  upon  the  information  so  given.  Lake  v.  Jones^ 
49  Ind.  297;  Snipes  v.  JoneSy  59  Ind.  251;  Bovren  v. 
Braguniery  88  Ind.  558  (562) ;  Rosa  v.  Prather,  103  Ind, 
191;  English  v.  Aldrichy  132  Ind.  500  (501);  Ratliff  v. 
Stretchy  130  Ind.  282. 

The  amended  complaint  does  not  show  that  Sims 
could  not  have  prevented  the  procurement  of  the 
judgment  by  the  exercise  of  reasonable  diligence. 
This  was  essential  to  the  sufficiency  of  the  complaint. 
Hollinger  v.  Reemey  138  Ind.  363  (367-368),  (24  L.  R  A. 
46.) 

It  was  held  on  the  former  appeal  that  conceding 
that  Sims  had  the  right  to  rely  upon  said  statement  of 
the  attorney  of  the  plaintiff,  to  render  the  complaint 
sufficient  to  withstand  a  demurrer  it  must  be 
alleged  that  Satterw^hite  purchased  said  real  estate 
with  knowledge  that  such  information  had  been  given 
by  said  attorneys  and  that  the  same  was  false.  There 
is  no  such  allegation  in  the  amended  complaint  It 
is  clear  that  if  Satterwhite  purchased  said  real  estate 
without  knowledge  of  the  alleged  mistake  in  the  de- 
cree, the  same  cannot  be  corrected  as  against  him. 
Craig  v.  MajoTy  Exr.y  139  Ind.  624,  and  authorities 
there  cited  on  pp.  629,  630;  Indianay  etc.y  Ry.  Co.  v. 
Birdy  116  Ind.  217  (221-226). 

In  the  amended  complaint  there  is  an  attempt  to 
avoid  the  objection  by  alleging  "that  Majors  did  not 
sell,  and  Satterwhite  did  not  buy,  any  land  lying  north 
of  said  original  line,  and  that  he  has  not  paid  any  con- 
sideration therefor,''  but  this  can  have  no  effect  as 
against  the  allegations  that  he  bought  the  real  estate 
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from  Majors  after  said  decree  and  by  the  description 
therein  contained. 

It  appears  from  the  amended  complaint  that  the 
real  estate  sold  and  conveyed  by  Majors,  executor,  to 
Satterwhite  was  the  same  real  estate  described  in  the 
decree  rendered  in  1882  in  the  case  of  Majors,  Ex,  v. 
Sims,  the  same  decree  which  it  is  sought  to  correct 
by  this  proceeding;  and  that  said  real  estate  was  de- 
scribed in  the  same  words  in  the  proceedings  to  sell 
and  the  deed  to  Satterwhite  as  in  the  decree  afore- 
said. This  proceeding  to  correct  the  decree  aforesaid 
is  brought  with  the  sole  reason  that  it  and  the  deed 
to  Satterwhite  describe  real  estate  which  includes  the 
strip  of  real  estate  which  Mrs.  Sherley  claims  as  the 
grantee  of  Lafayette  Sims. 

When  Satterwhite  purchased  the  real  estate  at  the 
sale,  it  is  presumed  that  he  paid  for  all  described  in 
the  order  of  sale,  notice  and  deed,  and  this  presump- 
tion can  only  be  overcome,  if  at  all,  by  alleging  such 
facts  as  show  the  contrary,  and  not  by  the  statement 
of  mere  conclusions.  That  part  of  the  amendment 
which  alleges  that  Satterwhite  had  notice  of  the 
claim  of  right,  title  and  possession  of  said  land  by 
said  Sims  and  Sherley  up  to  said  original  line  when 
he  purchased  the  same  from  said  Majors,  is  very 
uncertain  and  indefinite. 

Mrs.  Sherley  did  not  purchase  the  said  tract  until 
September,  1886,  long  after  Satterwhite  purchased 
the  real  estate  of  Majors,  executor,  which  was  June, 
1883.  She,  therefore,  had  no  right  or  claim  to  the  Sims 
land  or  any  part  of  it  when  Satterwhite  made  his  pur- 
chase and  received  his  deed.  If  Satterwhite,  when  he 
purchased  from  Majors,  executor,  knew  that  Sims  had 
possession  and  claimed  up  to  what  is  called  in  the 
amended  complaint  the  original  line  run  in  1858,  such 
fact  could  have  no  force  in  this  case  for  the  reason 
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that  the  decree  in  question  settled  and  adjudged  that 
Bims  had  no  right,  claim  or  title  of  any  kind  to  any 
part  of  the  lands  described  in  the  decree.  Craig  v. 
Major^  Ex,j  supra,  p.  629, 

The  other  facts  alleged  in  the  amendment  add  no 
strength  to  the  complaint  and  furnish  no  ground  for 
correcting  or  setting  aside  the  decree;  besides  they 
are  all  alleged  to  have  occurred  after  the  decree  was 
rendered.  So  far  as  such  facts  may  be  claimed  to 
estop  Satterwhite  from  haying  the  benefit  of  the  de- 
cree as  against  Sherley  beyond  what  is  called  the 
original  line  run  in  1858,  they  should  have  been 
brought  forward  in  proper  form,  and  perhaps  were  in 
the  case  of  Satterwhite  v.  Sherley^  127  Ind.  59.  In  that 
case  the  decree  now  in  question  was  held  to  be  valid 
and  binding  against  Sims  and  his  grantee,'  Mrs.  Sher- 
ley, and  as  quieting  the  title  to  the  strip  of  land  in 
controversy  not  only  in  Majors,  executor,  but  to  the 
benefit  of  Satterwhite  as  a  subsequent  purchaser. 
This  concludes  appellant  from  asserting  at  this  time 
anything  in  the  amended  complaint  that  would  estop 
Satterwhite  from  claiming  the  benefit  of  the  decree 
now  in  question  at  least  as  long  as  the  same  remains 
in  force.  We  need  not  determine  what  effect  the  judg- 
ment in  Sattenchite  v.  Sherley,  supra,  would  have  on 
the  rights  of  the  parties  if  the  decree  in  question 
were  set  aside. 

It  is  held  in  this  class  of  cases :  First,  that  the  per- 
son who  seeks  to  set  aside  a  judgment  must,  among 
other  things,  aver  in  his  complaint  and  prove  that  he 
could  not  have  prevented  the  procurement  of  the 
judgment  by  the  exercise  of  reasonable  diligence. 

Second,  that  he  was  reasonably  diligent  in  discov- 
ering the  fraud  or  mistake. 

Third,  that  having  discovered  the  fraud  or  mis- 
take he  has  proceeded  with  reasonable  diligence  to 
obtain  relief  by  legal  proceedings.    Harman  v.  Moore j 
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112  Ind.  221  (227);  Batliff  v.  Stretch,  supra, 
(285);  Nicholson  Y.  Nicholson,  113  Ind.  131  (135);  HoU 
linger  v.  Beeme,  supra,  on  pp.  368,  370 ;  Indiana,  etc., 
My.  Co.  V.  Bird,  supra;  Earle  v.  Earle,  91  Ind.  27 
(38-41.) 

None  of  these  essential  elements  are  shown  in  the 
complaint.  It  appears  from  the  complaint  that  the 
decree  which  is  sought  to  be  corrected  was  rendered 
in  the  spring  of  1882.  The  real  estate  described  in  the 
decree  was  sold  to  Satterwhite  in  June,  1883.  Sims 
sold  his  real  estate  to  Mrs.  Sherley  in  September, 
1886;  that  Mrs.  Sherley  first  had  actual  knowledge 
of  said  decree  and  the  alleged  mistake  therein  in  1887. 
This  action  to  correct  the  mistake  in  said  decree  was 
commenced  Feb.  2,  1891,  nearly  nine  years  after  the 
decree  was  rendered,  and  nearly  four  years  after  Mrs. 
Sherley  had  actual  knowledge  of  the  facts. 

There  was  no  concealment  from  Sims  or  Mrs.  Sher- 
ley of  the  fact  that  judgment  was  rendered,  or  of  its 
eflfect,  scope  or  provisions. 

Sims,  under  whom  Mrs.  Sherley  claims  title,  knew 
that  judgment  was  rendered  and  is  presumed  to  have 
known  the  language,  scope  and  legal  eflfect  thereof. 
There  is  no  allegation  in  the  complaint  that  he  did 
not  have  actual  knowledge  of  the  language  of  the  de- 
cree from  the  time  it  was  entered  in  1882.  There  is 
no  reasonable  excuse  or  explanation  given  for  this 
long  delay  in  commencing  this  action  for  relief. 

The  other  questions  presented  were  fully  considered 
and  determined  on  the  former  appeal. 

The  amended  complaint  is  clearly  insuflBcient,  and 
the  court  did  not  err  in  sustaining  the  demurrer 
thereto. 

Judgment  aflSrmed. 

Jordan,  J.,  was  absent  and  took  no  part  in  the  de- 
cision of  this  cause. 

FOed  February  20, 1896. 
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No.  17,888. 
170 356|  ElEFER  ET  AL.  V.  KUNSICK. 

Estoppel. — Husband  and  Wife. — Mortgage  on  Wife's  Property  by 
HiLsband. — A  wife  is  not  estopped  to  deny  the  validity  of  a  mort- 
gage on  a  stock  of  goods  owned  by  her,  executed  by  her  husband 
without  her  knowledge  or  consent,  by  the  fact  that  she  permitted 
him  to  remain  in  possession  of  such  goods,  purchasing  on  credit  and 
selling  at  retail,  and  that  the  mortgagee,  before  obtaining  the 
security,  had  sold  the  goods  to  the  husband  on  credit,  believing 
him  to  be  the  owner  of  the  busmess. 

Pleading.— Special  Plea. —  Estoppel,— ¥bxA»  claimed  to  constitute 
an  estoppel  must  be  specially  pleaded. 

Aqbnct. — Authority  to  Buy  and  Sell  at  Retail, — Right  to  Mort- 
gage,— A  general  agent  with  power  to  buy  goods  on  credit  and 
retail  the  same  has  no  implied  authority  to  mortgage  the  entire 
stock  of  goods. 

From  the  Cass  Circuit  Court 

Nelson  &  Myers  and  Morris^  Newberger  d;  CurtiSy 
for  appellants. 

Fansler  &  Mahoney  and  Winfield  dt  Taber^  for  ap- 
pellee. 

McCabe,  J. — ^This  case  comes  here  from  the  Ap- 
pellate Court  under  the  proviso  of  section  1362fR.  S. 
1894,  regulating  the  jurisdiction  thereof,  with  a 
recommendation  of  a  majority  of  that  court  that  a 
certain  decision  hereinafter  named,  affecting  the 
questions  involved  in  this  appeal,  be  overruled. 

The  facts  of  this  case  as  disclosed  by  the  evidence 
are  briefly  as  follows: 

In  August,  1885,  the  appellee,  Jennie  Klinsick,  was 
a  married  woman,  the  wife  of  one  William  Klinsick. 
She  was  sole  owner  of  about  $1,300  in  money  which 
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she  had  realleed  from  property  inherited  by  her.  Her 
husband  was  a  druggist  by  profession  and  was  de- 
sirous of  engaging  in  that  business.  A  stock  of  drugs 
and  fixtures,  situated  in  a  certain  building  in  the 
city  of  Logansporty  were  for  sale.  Mrs.  Klinsick  gave 
her  husband  the  said  11,300,  for  the  purpose  of  pur- 
chasing said  stock  and  fixtures  and  with  which  he  did 
purchase  the  same.  He  immediately  took  possession 
thereof  and  made  arrangements  to  continue  the  bus- 
iness at  the  same  place.  He  put  a  sign  on  the  window 
in  large  letters  in  these  words:  ^^Klinsick's  Drug 
Store."  He  had  letter  heads  and  prescription  blanks 
printed  and  relabeled  the  goods  in  his  own  name.  He  con- 
ducted said  business  in  his  own  name  from  the  time 
of  the  purchase  until  shortly  before  this  action  was 
commenced  in  January,  1802.  He  sold  from  said 
stock,  and  from  time  to  time,  as  the  business  required, 
he  purchased  goods  to  replenish  the  same.  All  goods 
bought  for  the  purpose  of  replenishing  said  stock 
were  bought,  billed,  and  shipped  in  his  name.  All  ac- 
counts pertaining  to  said  business,  including  the  bank 
account,  were  made  out  and  kept  in  his  own  name. 
The  stock  of  goods  were  listed  for  taxation  in  his 
name.  His  family,  including  the  appellee,  lived  from 
the  proceeds  of  said  business  during  all  of  said  time. 
Mrs.  Klinsick  was  frequently  around  and  in  said 
store.  The  appellants,  Augustus  Kiefer  and  William 
H.  Schmidt,  were  wholesale  druggists  of  Indianapolis, 
doing  business  in  the  name  of  "A.  Kiefer  &  Co."  and 
they  employed  traveling  salesmen  in  the  prosecution 
of  their  business.  In  a  short  time  after  William  Klin- 
sick took  possession  of  said  store  one  of  the  traveling 
salesmen  of  A.  Kiefer  &  Co.  called  upon  him  for  the 
purpose  of  making  sale  of  their  goods.  The  sales- 
man made  inquiry  of  William   for  the  purpose  of 
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learning  the  style  of  the  firm,  and  said  William  gave 
the  name  of  "William  Klinsick."  The  said  A.  Kiefer 
&  Co.,  relying  npon  such  information,  sold  goods  to 
the  said  William,  and  their  salesmen  called  upon  him 
every  two  weeks  for  the  period  of  about  six  years,  and 
sold  to  him  in  said  time  large  quantities  of  goods  in 
his  own  name.  In  the  month  of  November,  1891,  the 
said  William  was  in  debt  to  A.  Kiefer  &  Co.  on  ac- 
count of  such  sales  in  the  sum  of  f  640,  a  part  of  which 
indebtedness  was  evidenced  by  accepted  drafts  and 
part  by  notes  and  oi)en  account.  On  the  12th  day  of 
November,  1891,  A.  Kiefer  &  Co.  sent  their  attorney 
to  see  the  said  William  Klinsick,  with  instructions 
to  obtain  payment  or  security  for  their  claim.  The 
said  attorney  saw  the  said  William,  and  on  failure  to 
secure  payment  he  offered  to  divide  the  claim  into  a 
number  of  notes  and  give  long  time  on  condition  that 
the  said  William  would  give  personal  security  or  a 
mortgage  on  the  stock.  The  offer  was  not  accepted 
at  that  time.  On  the  29th  of  December,  1891,  William 
Klinsick  executed  to  said  Kiefer  &  Co.  a  chattel  mort- 
gage on  the  stock  of  drugs  and  fixtures  to  secure  such 
indebtedness  to  them,  and  in  consideration  thereof 
the  time  of  payment  was  extended,  the  longest  exten- 
sion being  for  a  period  of  eight  months,  and  at  the 
same  time  William  Klinsick  made  an  affidavit  that  he 
was  the  absolute  owner  of  the  stock  and  goods.  The 
mortgage  provided  that  if  there  were  other  liens,  or  in 
case  of  execution  the  whole  debt  should  become  due. 
In  point  of  fact  there  were  then  executions  in  the 
hands  of  a  constable,  of  which  A.  Kiefer  &  Co.  had  no 
knowledge.  These  executions  were  issued  on  judg- 
ments taken  against  Mrs.  Klinsick  and  her  husband. 
As  soon  as  the  constable  learned  of  the  existence  of 
said  mortgage  he  levied  the  executions  on  the  stock 
of  goods  and  took  possession  thereof.    The  appellants, 
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Nelson  &  Myers,  at  the  request  and  as  the  attorneys 
of  A.  Kiefer  &  Co.,  elected  to  treat  the  debt  as  due 
under  the  mortgage  and  took  possession  of  the  goods, 
subject  to  the  execution  levies,  and  afterwards  A. 
Kiefer  &  Co.  sold  the  same  to  third  parties.  The  ex- 
ecutions were  paid  in  full  before  the  commencement 
of  this  action.  During  the  time  William  Klinsick  was 
engaged  in  said  business,  his  wife,  the  appellee,  gave 
him  f  600  or  $700  in  addition  to  the  original  purchase 
price,  to  be  used  in  said  business,  and  which  was  used 
in  the  same.  No  note  or  other  evidence  of  indebted- 
ness was  ever  taken  by  Mrs.  Klinsick  on  account  of 
such  moneys.  Nor  was  there  any  settlement  or  state- 
ment of  account  between  them.  The  appellants,  A. 
Kiefer  &  Co.,  had  no  knowledge  that  Mrs.  Klinsick 
had  any  interest  in  or  made  any  claim  to  said  store  or 
goods  until  shortly  before  this  action  was  instituted; 
and  they  made  all  sales  of  goods  to  William  Klinsick 
upon  the  belief  that  he  was  the  owner  and  upon  the 
credit  given  him  by  reason  of  being  the  ostensible 
owner  thereof.  There  was  no  evidence  which  tended 
to  show  that  anything  more  than  a  retail  drug  bus- 
iness was  ever  done  or  contemplated  by  William 
Klinsick  or  by  his  wife,  the  appellee,  prior  to  the  ex- 
ecution of  the  mortgage.  Nor  was  there  any  evidence 
which  tended  to  show  that  there  was  a  secret  agree- 
ment or  trust  between  Mrs.  Klinsick  and  her  husband 
in  relation  to  said  goods. 

Nor  was  there  any  evidence  which  tended  to  show 
that  Mrs.  Klinsick  had  any  knowledge  of  the  execu- 
tion of  the  mortgage  by  her  husband  at  the  time  the 
same  was  done,  or  that  she  authorized  him  to  execute 
the  same.  Mrs.  Klinsick  testified  that  she  was  the 
owner  of  the  goods  at  the  time  the  mortgage  was 
given,  and  asserted  such  ownership  by  reason  of  the 
Vol.  144—4 
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original  purchase  having  been  made  with  the  said 
$1, 800,  and  on  account  of  her  other  money  used  in  said 
business.  There  was  evidence  which  tended  to  show 
that  Mrs.  Klinsick  had  full  knowledge  of  the  fact  that 
said  business  was  conducted  in  the  name  of  her  hus- 
band, and  there  was  evidence  which  tended  to  show 
that  on  one  occasion,  after  the  debt  of  A.  Kiefer  & 
Co.  had  been  incurred,  said  occasion  being  on  the  day 
before  the  mortgage  was  executed,  she  stated  to  said 
appellants^  attorney  that  the  debt  was  her  husband's 
business  and  that  the  store  was  her  husband's  store. 
It  is  proi)er  to  say  that  she  denied  that  she  had 
knowledge  that  the  business  was  conducted  in  her 
husband's  name  and  that  she  also  denied  having 
made  the  statement  to  said  attorney  that  the  debt  and 
store  were  her  husband's.  The  evidence  upon  these 
points  was  conflicting  and  of  such  a  character  as  that 
the  jury  would  have  been  justified  in  finding  that  she 
did  not  make  such  statement,  and  that  she  did  not 
have  such  knowledge.  We  therefore  cannot  disturb 
their  finding  thereon. 

She  brought  this  action  to  recover  the  value  of  the 
goods  alleged  to  have  been  converted.  The  appel- 
lants answered  the  general  denial  and  two  special 
paragraphs  in  estoppel.  The  issues  joined  were  tried 
by  jury,  which  returned  a  verdict  for  appellee  in  the 
sum  of  f690«  on  which  final  judgment  was  rendered. 
The  only  assignment  of  error  discussed  by  appellants' 
counsel  is  that  of  overruling  the  motion  for  a  new 
trial.  In  their  motion  for  a  new  trial  the  appellants 
charged  that  the  trial  court  erred  in  excluding  certain 
evidence  offered  by  them,  and  in  improperly  instruct- 
ing the  jury  and  in  refusing  to  instruct  the  jury  as 
requested  by  them.  On  the  trial  the  appellants  were 
permitted  to  give  in  evidence  the  declaration  of 
William  Elinsick,  concerning  said  business  and  the 
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manner  in  which  he  conducted  the  same.  On  one 
occasion  William  Klinsick  was  at  the  business  house 
of  A.  Kiefer  &  Co.,  in  Indianapolis.  He  was  not  there 
for  the  business  of  buying  goods,  but  simply  made  a 
social  call.  Appellants  then  propounded  to  their  wit- 
ness, one  of  the  appellants  then  testifying,  this  ques- 
tion :  "State  what,  if  anything,  he  ever  said  to  you  at 
any  time  before  the  commencement  of  this  suit,  during 
the  time  he  was  running  the  drug  store  herein  Logans- 
port  about  the  ownership  of  the  drug  store."  The 
court  sustained  an  objection  to  the  question.  Con- 
ceding that  the  declarations  of  William  Klinsick, 
while  in  the  actual  possession  of  the  goods  or  while  in 
the  transaction  of  business  pertaining  to  said  store 
were  competent,  this  question  is  too  general,  as  it  is 
not  limited  to  the  time  when  in  possession  or  while  in 
the  transaction  of  business  pertaining  to  the  store. 
In  view  of  the  fact  that  the  appellants  were  permitted 
to  give  in  evidence  the  declarations  and  conduct  of 
William  Klinsick  and  the  manner  in  which  he  con- 
ducted said  business  ad  libitum  while  in  the  actual 
possession,  there  was  no  error  in  this  ruling.  The 
ownership  of  the  goods,  at  the  time  the  mortgage  was 

executed,  was  one  of  the  important  questions  in  the 
case.  It  was  a  question  of  fact  to  be  determined  by 
the  jury  under  proper  instructions  by  the  court.  One 
of  the  methods  of  acquiring  the  title  to  personal  prop- 
erty is  by  gift.  The  appellants  contend  that  the  court 
erred  in  refusing  to  give  certain  instructions  as  re- 
quested by  them,  and  in  modifying  other  instructions 
relating  to  the  subject  of  a  gift  of  the  money  and  of 
property.  After  a  careful  examination  of  all  the  in- 
structions given  by  the  court  bearing  upon  a  gift  of 
property  end  money,  we  are  satisfied  that  this  matter 
was  fairly  presented  to  the  jury,  and  it  is  unnecessary 
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to  set  out  in  this  opinion  the  instructions  given,  re- 
fused, and  modified,  relating  to  a  gift. 

The  court  also,  of  its  own  motion,  gave  several  in- 
structions to  the  jury  bearing  upon  other  questions 
to  which  the  appellants  excepted.  The  appellants 
presented  to  and  requested  the  court  to  instruct  the 
jury  on  the  subjects  of  agency  and  estoppel  in  pais.  The 
court  refused  these  requests.  These  instructions  are 
very  lengthy,  and  we  will  not  encumber  this  opinion 
by  setting  them  out  If,  upon  the  above  facts,  the 
law  is  with  the  appellee  then  the  ultimate  judgment 
is  right  and  no  intervening  error,  if  any  there  be,  will 
avail  the  appellants  in  securing  a  reversal.  In  this 
branch  of  the  case  the  appellants  contend,  firsts  that 
the  facts  disclose  that  William  Klinsick  was  the 
agent  of  the  appellee,  with  full  authority  to  mort- 
gage the  stock  in  his  own  name  for  her;  second,  that 
the  facts  establish  an  equitable  estoppel  against  her. 
The  usual  method  of  transacting  business  by  an  agent 
is  to  use  the  name  of  the  principal,  but  if  the  agent 
transact  the  business  in  his  own  name,  but  actually 
for  an  undisclosed  principal,  the  person  with  whom 
the  contract  is  made  may,  when  he  discovers  the 
principal,  elect  to  hold  the  principal  for  the  contract, 
although  he  may  have  dealt  with  the  agent,  believing 
him  to  have  been  the  principal  and  given  him  credit. 
Thomson  v.  Daren  port y  9  B.  &  C.  78;  Mechem 
Agency,  section  697;  Story  Agency,  sections  446,  449; 
Thomas  v.  Atkinson^  38  Ind.  248.  Conceding,  without 
deciding,  that  the  facts  of  this  case  show  that  William 
Klinsick  was  the  general  agent  of  Mrs.  Klinsick  in  the 
management  of  the  business,  and  had  power  to  buy 
goods  upon  credit,  and  to  retail  them  and  to  apply 
the  proceeds  to  the  payment  of  the  debts  contracted,  it  does 
not  follow  that  he  had  authority  to  execute  the  mortgage. 
An  agent  authorized  to  sell  either  real  or  personal 
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property  has  no  power  to  mortgage.  Jeffrey  v.  Hurshy 
49  Mich.  31;  Wood  v.  Ooodridgey  6  Cush.  117;  Mechem 
Agency,  sections  323,  361.  In  Switzer  v.  WilverSj  24 
£an.  384,  36  Am.  Eep.  259,  the  plaintiff  left  a  colt 
with  the  defendant  with  authority  to  sell  the  animaL 
The  defendant,  without  authority,  executed  a  chattel 
mortgage  in  his  own  name  to  another  party.  It  was 
held  that  the  mortgage  was  void  and  that  a  power  to 
sell  does  not  authorize  a  mortgage.  If  the  owner  of 
the  personal  property  place  another  in  possession 
with  full  power  to  sell  for  cash  or  on  credit,  at  whole- 
sale or  at  retail,  a  sale  made  by  such  person  will  con- 
fer a  valid  title,  whether  the  sale  be  made  in  the 
agent's  name  or  in  the  name  of  the  principal.  Or  if 
the  owner  of  personal  property  sell  it  upon  credit  and 
deliver  the  same  to  his  vendee  for  the  apparent  or  im- 
plied purpose  of  resale  by  such  vendee,  a  condition 
in  the  contract  that  the  title  shall  remain  in  the  vendor 
nntil  the  purchase  price  is  paid  is  void  as  against  a 
purchaser  from  his  vendee.  Winchester  Wagon  WorJcSy 
etc.,  Co.  V.  Carman,  109  Ind.  31.  But  if  the  sale  be  not 
for  the  purpose  of  consumption  or  resale,  and  be  upon 
the  condition  that  the  title  of  such  property  shall  re- 
main in  the  vendor  until  the  purchase  priceis  paid,  the 
vendee  cannot,  prior  to  the  payment  of  the  purchase 
price,  sell  or  encumber  the  property  in  such  a  manner 
as  to  defeat  the  title  of  the  original  vendor.  Bradshaw 
V.  WamcTy  54  Ind.  58;  Baals  v.  Stewarty  109  Ind.  371; 
Dunbar  v.  Rawles,  28  Ind.  225;  Eodson  v.  Wamer,  60 
Ind.  214;  La/nman  v.  McGregor,  94  Ind.  301;  Payne  v. 
June,  92  Ind.  252;  Thomas  v.  Winters,  12  Ind.  322.  A 
chattel  mortgage  is  a  conditional  sale,  and  upon  the 
breach  of  the  condition  the  sale  becomes  absolute.  If 
appellants'  mortgage  be  upheld,  it  results  in  a  sale  at 
wholesale.  The  facts  of  this  case,  however,  show  that 
only  a  retail  business  was  contemplated  by  the  ap- 
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pellee.  A  power  to  sell  at  retail  does  not  authorize  a 
sale  at  wholesale.  The  last  contention  that  the  ap- 
pellee is  estopped  by  her  acts,  declarations  and  con- 
duct to  assert  a  claim  to  the  goods  adverse  to  that  of 
the  appellants  is  the  most  important  question  in  the 
case.  The  estoppel  sought  to  be  invoked  against  the 
appellee  assumes  or  proceeds  upon  the  theory  that 
she  was  the  original  owner  of  the  goods,  but  that 
owing  to  her  conduct  she  has  lost  her  title  thereto. 
The  vital  principle  of  an  equitable  estoppel  is  that  of 
fraud.  He,  who  by  his  language  or  conduct,  leads  an- 
other to  do  what  he  would  not  otherwise  have  done, 
will  not  be  permitted  to  subject  such  person  to  loss 
or  injury  by  disappointing  the  expectations  upon 
which  he  acted.  A  change  of  position  by  the  first 
party  would  involve  both  fraud  and  falsehood,  and 
the  law  abhors  both.  The  principles  of  estoppel  in  pais 
have  been  applied  to  a  great  variety  of  cases.  The 
doctrine  has  no  application  where  everything  is 
equally  known  to  both  parties,  or  where  the  party 
sought  to  be  estopped  was  ignorant  of  the  facts  out 
of  which  his  rights  sprung  or  where  the  other  party 
was  not  influenced  by  the  acts  asserted  in  estoppel. 
But  if  one  stand  by  and  see  another  purchase  prop- 
erty without  disclosing  his  interest  to  the  person 
about  to  purchase,  he  cannot  afterward  set  up  a  claim 
of  which  the  purchaser  had  no  notice.  Nor  is  it  nec- 
essary that  the  person  sought  to  be  estopped  be 
present  at  the  time  the  sale  is  consummated.  If  he 
have  knowledge  of  the  contemplated  sale  and  of  the 
fact  that  the  purchaser  is  ignorant  of  his  rights  it  is 
his  duty  to  disclose  his  interest  to  such  purchaser. 
Nor  is  it  necessary  that  there  should  exist  a  design  to 
deceive  or  defraud  on  the  part  of  the  person  sought 
to  be  estopped.  It  is  enough  if  when  he  asserts  his 
claim  it  would  be  inequitable  and  unjust  to  allow  it  to 
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prevail  against  the  purchaser.  The  falsehood  and 
moral  wrong  which  the  law  denominates  fraud  ap- 
pears when  the  claim  is  asserted.  And  this  is  true 
whether  a  party  knowingly  remains  silent  or  so 
negligently  conducts  himself  with  reference  to  his 
rights  as  to  mislead  another.  Dttckwall  v.  KimeVj  136 
Ind.  99;  Anderson  v.  Hubble^  93  Ind.  570;  Fletcher  v. 
HolmeSj  25  Ind.  458;  Gatling  v.  Rodman^  6  Ind.  289. 
The  appellants  claim  title  to  the  property  through 
the  mortgage.  The  facts  of  this  case,  however,  show 
that  the  appellee  had  no  knowledge  of  the  execution 
of  the  mortgage  and  that  she  never  authorized  it.  If 
she  had  no  knowledge  of  the  execution  of  the  mort- 
gage, that  could  not  of  itself  work  an  estoppel  against 
her.  It  is  true  that  title  may  be  created  by  an  estojipel 
in  pais.  Pitcher  v.  Dove,  99  Ind.  175.  But  the  person 
who  invokes  this  principle  must  invoke  it  for  him- 
self, and  not  in  the  interest  of  a  third  party.  The 
appellants  contend  that  the  appellee  estopped  herself 
by  her  conduct  in  permitting  her  husband  to  take  and 
remain  in  possession  of  said  goods  for  more  than  six 
years;  buying  and  selling  and  conducting  said  bus- 
iness in  his  own  name;  that  the  fact  that  he  was  in 
possession  conducting  said  business  in  his  own  name 
and  exercising  the  powers  of  ostensible  ownership,  in- 
duced the  appellants,  A.  Kiefer  &  Co.,  to  believe  that 
he  was  the  owner  thereof  and  that  they  gave  him 
credit  and  sold  goods  to  him  upon  the  faith  and 
credit  of  being  the  owner  thereof.  It  will  be  ob- 
served that  this  contention  is  not  based  upon  the  con- 
duct of  the  appellee  at  the  time  of  the  execution  of 
the  mortgage,  but  upon  her  declarations  and  conduct 
prior  to  that  time.  The  rights  of  A.  Kiefer  &  Co.  in 
the  property  in  controversy,  if  any  they  had,  prior 
to  the  execution  of  the  mortgage  were  only  such 
rights  as  they  acquired  by  reason  of  being  creditors 
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of  the  appellee  or  of  William  Klinsick.  The  right 
that  a  general  creditor  has  in  the  property  of  his 
debtor  is  extremely  vague  and  uncertain;  but  as  the 
right  may  ripen  into  something  tangible,  and.  as  it 
is  the  duty  of  a  debtor  to  apply  his  property  in  dis- 
charge of  his  debts,  the  law  will  protect  the  creditor 
against  the  fraudulent  operations  of  the  debtor  and 
will  aid  the  creditor  in  subjecting  the  debtor's  prop- 
erty to  the  payment  of  his  debts.  If  one  person  per- 
mit another  to  use  his  property,  exercising  all  the 
powers  of  ownership  over  it  for  the  purpose  of  giving 
such  other  person  credit  and  financial  standing,  and 
such  other  person  contract  obligations  ui)on  the  faith 
created  by  reason  of  such  ostensible  ownership,  the 
real  owner  will  be  estopped  to  deny  the  right  of  such 
creditors  to  subject  such  property  to  the  payment  of 
their  claim.  Again,  if  one  knowingly  or  negligently 
permit  another  to  use  his  property,  exercising  all  of 
the  powers  of  disposition  over  it,  and  knows,  or  might 
have  known,  by  reasonable  diligence,  that  third 
parties  were  dealing  with  such  person,  creating  obli- 
gations upon  the  faith  and  credit  given  such  person 
by  reason  of  such  ostensible  ownership,  the  real 
owner  will  be  estopped  to  deny  the  right  of  such  cred- 
itors to  subject  the  property  to  the  payment  of  their 
claims.  If  A  allows  lands  paid  for  by  him  to  be  taken 
in  the  name  of  B,  and  third  persons  deal  with  and 
give  B  credit,  without  knowledge  of  the  rights  of  A, 
A  will  be  estopped  to  assert  an  interest  in  the  lands  as 
against  such  creditors.  Minnich  v.  Shaffer^  135  Ind. 
634;  Michenery.  Bengel,  135 Ind.  188;  Adamsr.  Curtis, 
137  Ind.  175.  A  deed  of  conveyance  is  the  highest  evi- 
dence of  title  to  real  estate,  and  when  coupled  with 
possession,  the  grantee  has  all  the  indicia  of  title.  The 
statute,  section  BS^'IS,  E.  S.  1894,  requires  all  convey- 
ances of  land  to  be  by  deed  in  writing,  subscribed| 
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sealed  and  duly  acknowledged.  When  the  debtor  ex- 
hibits his  deed,  or  the  creditor  learns  of  it  through  the 
record,  the  creditor  has  the  right  to  rely  upon  it  for  all 
it  purports  to  be.  The  same  rule  holds  good  in  refer- 
ence to  the  transfer  of  certain  kinds  of  personal  prop- 
erty, such  as  shares  of  stock  in  corporations,  promis- 
sory notes  and  the  like,  such  transfer  being  regulated 
by  statute.  In  Hirsch  v.  Norton^  Admr.j  115  Ind.  341, 
it  api)eared  that  Hirsch  assigned  and  transferred  ten 
shares  of  bank  stock  to  one  Study,  and  caused  the 
formal  transfer  to  be  made  upon  the  books  of  the  cor- 
poration; the  bank  issued  a  certificate  for  the  ten 
shares  to  Studv.  At  the  time  of  the  transfer  Hirsch 
and  Study  entered  into  a  secret  agreement  to  the 
effect  that  Hirsch  should  remain  the  owner  of  the 
stock.  The  court  held  that  the  creditors  of  Study, 
whose  claims  were  contracted  upon  the  faith  of  such 
ownership,  would  be  protected  against  such  secret 
agreement.  That  decision  rests  upon  the  fact  that 
the  shares  of  stock  were  a  peculiar  kind  of  personal 
proi)erty  and  assignable  by  a  peculiar  method,  pre- 
scribed by  statute.  The  court  said:  "The  cases 
which  govern  transfers  of  tangible  personal  proi)erty 
cannot  control  where  the  subject  of  the  transfer  is  the 
capital  stock  of  a  corporation.^^  In  that  case  Study 
was  clothed  with  all  the  legal  indicia  of  title.  "In  ap- 
pearance he  was  the  sole  and  legal  owner  of  the 
stock.  The  books  of  the  bank  showed  this  ownership 
and  he  was  the  holder  of  the  certificate  which  was 
the  highest  and  best  evidence  of  ownership.  Nothing 
was  lacking  in  his  evidence  of  title."  In  Moore  v. 
Moore  J 112  Ind.  149,  it  was  held  that  where  the  holder 
of  a  promissory  note  is  induced  by  fraud  and  without 
consideration  to  indorse  and  deliver  to  another,  who 
afterwards  indorsed  it  to  an  innocent  purchaser,  the 
original  holder  was  estopped  to  deny  the  title  of  the 
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fraudulent  endorsee  as  against  the  last  purchaser. 
That  decision  rests  primarily  upon  the  fact  that  the 
statute,  section  7515,  R.  S.  1894,  provides  that  all 
promissory  notes  "shall  be  negotiable  by  indorsement 
thereon  so  as  to  vest  the  property  thereof  in  each  in- 
dorsee successively.''  The  first  indorser  clothed  his 
indorsee  with  every  indicia  of  title  and  put  it  in  his 
power  to  transfer  the  note  with  all  the  evidence  of 
ownership  being  in  him.  To  permit  the  first  indorser 
to  question  the  title  in  the  hands  of  the  last  holder 
would  be  a  palpable  fraud,  such  as  the  law  will  not 
tolerate.  2  Herman  Estop,  section  978.  The  case  be- 
fore us  is  distinguishable  from  the  above  cases  cited 
and  relied  upon  by  the  appellants.  In  these  the  effort 
was  to  obtain  the  judgment  of  the  court  affecting  the 
status  of  particular  property.  And  in  those  cases  also 
the  debtor  or  the  vendor  was  clothed  with  all  evi- 
dences of  title.  Here  William  Klinsick  had  posses- 
sion of  the  goods,  which  was  only  prima  facie  evidence 
of  title  in  him.  Such  personal  property  as  is  here  in 
controversy  is  usually  transferred  by  mere  delivery 
unaccompanied  by  any  other  evidence  of  title.  In  the 
complexity  of  modern  commercial  transactions,  it  is 
no  unusual  thing  for  the  person  who  has  the  posses- 
sion of  goods  and  chattels  and  empowered  to  sell  the 
same  to  be  but  a  mere  agent  or  servant.  Possession 
of  such  property  unaccompanied  by  any  other  evi- 
dence raises  but  a  bare  presumption  of  title.  The 
largest  commercial  transactions  are  frequently  con- 
summated through  the  medium  of  agents,  factors  or 
brokers,  and  in  which  the  real  owner's  name  does  not 
appear.  The  law  will  not  permit  a  debtor  to  transfer 
and  secrete  his  property  fraudulently  from  his  cred- 
itors, but  will  uncover  it  and  subject  it  to  the  pay- 
ment of  his  debts.  But  this  is  not  an  action  to  set 
aside  a  fraudulent  conveyance,  or  to  subject  particn- 
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lar  property  to  the  payment  of  debts.  Either  the 
appellee  or  her  husband  was  the  owner  of  the  stock 
of  goods  before  the  mortgage  was  executed.  If  the 
husband  was  the  owner,  that  is  an  end  to  the  con- 
troversy. The  jury  found  that  he  was  not.  If  the  ap- 
pellee was  the  owner  and  her  husband  was  in  posses- 
sion as  her  agent,  with  power  to  conduct  the  business 
and  contract  debts,  but  without  power  to  mortgage 
or  sell  at  w^holesale,  then  the  rights  of  the  appellants 
were  only  such  as  a  general  creditor  has  in 
the  property  of  his  debtor.  If  there  was  any 
claim  here  that  the  goods  mortgaged  were 
the  same  goods  sold  by  A.  Kiefer  &  Co.,  a  very 
different  question  would  be  presented.  One  of 
the  answers  in  estoppel  states  incidentally  that  the 
mortgage  on  the  goods  was  executed  to  secure  an  in- 
debtedness for  goods  previously  sold  by  them  to 
William  Klinsick,  "a  part  of  which  are  the  identical 
goods  sued  for.^'  What  part  or  how  much  is  not 
stated.  The  answer  purports  to  be  a  full  and  not  a 
partial  defense.  Indeed,  it  proceeds  upon  another 
and  different  theory  than  that  a  part  of  the  goods 
mortgaged  w^ere  the  same  goods  sold  by  A.  Kiefer  & 
Co.  to  William  Klinsick.  And  the  case  was  tried 
upon  such  other  theory  of  defense.  The  mere  fact 
that  a  creditor  may  have  an  equitable  interest  in  the 
property  of  his  debtor  does  not  give  the  creditor  the 
right  to  convert  it  to  his  own  use.  The  debtor  has 
rights  also,  and  other  creditors  may  have  rights.  The 
appellants  also  assert  that  there  is  an  element  of 
estoppel  in  the  declaration  of  the  appellee  when  she 
stated  to  their  attorney  that  the  debt  and  store  be- 
longed to  her  husband.  They  claim  that  they  wore  in- 
duced to  extend  the  time  of  payment  and  to  take  a 
mortgage  on  the  faith  of  this  declaration.  But  sup- 
posing the  jury  were  not  justified  in  finding  against 
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the  appellants  on  that  point,  yet  the  undisputed  evi- 
dence further  shows  that  appellants'  claim  had  al- 
ready been  contracted  when  this  statement  was 
made,  and  it  also  appears  that  their  attorney,  when 
he  called  upon  William  Klinsick  in  November,  offered 
to  extend  the  time  of  payment  and  give  the  said 
William  all  the  time  he  wished  on  condition  that  he 
execute  a  mortgage  upon  the  stock.  All  of  this  oc- 
curred long  before  such  declaration  was  made  by  the 
appellee. 

This  being  true,  it  does  not  occur  to  us  that  they 
were  misled  into  doing  the  very  thing  they  were  pro- 
posing to  do,  before  the  declaration  was  made.  Nop 
does  it  appear  that  the  appellants  took  the  mortgage 
relying  upon  such  declaration.  Moreover,  the  evi- 
dence of  these  declarations  of  the  appellee,  Mrs.  Klin- 
sick, if  it  stood  wholly  uncontradicted,  was  entirely 
without  force,  because  it  did  not  tend  to  establish  any 
fact  in  issue  in  the  case.  It  has  been  argued  by  the 
learned  counsel  as  evidence  establishing  an  estoppel 
in  pais  against  Mrs.  Klinsick's  assertion  of  title  to  the 
goods  in  question. 

That  is  certainly  the  nature  of  that  evidence  and 
it  may  be  truly  said  that  it  has  no  other  tendency  or 
relevancy  to  the  case. 

But  there  was  no  answer  setting  up  any  such 
estoppel. 

It  has  been  repeatedly  held  by  this  court  that  if 
facts  constituting  an  estoppel  exist,  they  must  be 
pleaded  specially.  Fkener  v.  Clamnriy  112  Ind.  288; 
RobbinsY,  Magee,  76  Ind.  381 ;  City  of  Delphi  y,  Startz- 
many  104  Ind.  343;  Sims  v.  City  of  Frankfort^  79  Ind. 
446. 

The  case  of  McOirr  v.  Sell^  60  Ind.  249,  is  a  much 
stronger  case  against  the  right  to  invoke  the  aid  of 
an  equitable  estoppel  than  is  made  by  our  conclusion 
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in  the  case  now  before  us.  And  that  is  the  case  that 
the  majority  of  the  Appellate  Court  have  recom- 
mended us  to  overrule.  It  is  tacitly  conceded  all 
round  that  we  need  not  go  to  the  full  extent  of  that 
case  to  affirm  the  judgment  in  the  case  at  bar.  The 
acknowledged  ability  and  learning  of  the  judges  of 
the  Appellate  Court  have  induced  us  to  give  to  their 
recommendation  that  earnest  and  thoughtful  consid- 
eration which  seemed  to  be  demanded  under  the  cir- 
cumstances. We  have  availed  ourselves  of  the  re- 
search and  learning  employed,  not  only  in  the  briefs 
of  the  counsel,  but  that  in  the  opinions  of  both  the 
majority  and  minority  of  the  Appellate  Court  and  all 
other  aids  at  our  command  in  the  limited  time  at  our 
disposal,  to  enable  us  to  properly  determine  whether 
McGirr  v.  Sell  ought  to  be  overruled.  And  after  such 
investigation  we  have  reached  the  conclusion  that  it 
ought  not  to  be  overruled.  The  first  impression  made 
on  the  mind  in  reading  the  case  is  that  it  is  wrongly 
decided.  But  it  cannot  be  said  that  the  case  was  not 
thoroughly  considered.  And  in  the  last  opinion, 
it  seems  to  have  been  twice  thoroughly  and  exten- 
sively considered.  On  a  petition  for  a  rehearing  a 
second  opinion  was  delivered  by  Worden,  J.,  the  first 
opinion  having  been  delivered  by  Ilowk,  J.  Both 
opinions  bear  evidence  tliat  they  were  carefully  and 
thoroughly  considered.  And  in  the  last  opinion, 
Worden,  J.,  speaking  for  the  court,  goes  into  the  sub- 
ject extensively,  citing  numerous  authorities  in  sup- 
port of  the  conclusion  reached,  not  cited  in  the 
original  opinion,  and  making  a  much  more  lengthy 
opinion  than  the  original.  Yet,  great  as  the  fame  of 
that  eminent  jurist  for  ability  and  learning  is,  we 
should  feel  constrained  to  overrule  the  case  if  clearly 
convinced  that  it  did  not  correct Iv  declare  the  law. 
But  we  are  not  so  convinced.    To  overrule  that  case 
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would  involve  the  necessity  of  overruling  a  large 
number  of  other  cases  decided  both  before  and  since 
McGitT  V.  Sell  in  this  court,  which  cases  have  never 
been  questioned.  We  will  refer  to  them  further  on. 
The  class  of  cases  cited  in  the  majority  opinion  of  the 
Appellate  Court  supposed  to  be  in  conflict  and  incon- 
sistent with  McGirr  v.  Sell  is  well  represented  by  the 
main  case  relied  on  in  their  opinion,  namely,  Preston 
\.  Withcrspoonj  109  Ind.  457.  But  it  seems  to  us  not  to 
have  the  force  and  effect  ascribed  to  it  by  the  ma- 
jority of  the  Appellate  Court  There,  Runcie  and 
Wallace  were  engaged  in  shipping  wheat  and  receiv- 
ing wheat  for  storage  for  hire  from  farmers,  and  on 
demand  of  the  depositors  they  agreed  to  return  to 
them  wheat  of  a  like  kind,  quality  and  amount  as  that 
deposited,  but  not  the  identical  wheat  There  was  a 
direct  authority  given  by  the  depositors  to  Runcie 
and  Wallace  to  sell  their  wheat  in  the  very  manner 
in  which  it  was  sold,  and,  of  course,  the  depositors 
could  not  assert  title  after  it  had  passed  into  the 
hands  of  innocent  purchasers,  who  purchased  on  the 
faith  of  such  authority,  because  the  principle  of 
estoppel  in  pais  directly  applied.  The  act  of  the  de- 
positors in  authorizing  Runcie  and  Wallace  to  sell  the 
wheat  exactly  as  they  did  sell  it,  was  such  an  act  on 
their  part  as  would  make  their  subsequent  assertion 
of  title  against  the  bona  fide  purchaser  for  value  relying 
upon  such  authority  a  fraud  on  such  purchaser.  That 
constitutes  the  very  essence  of  estoppel  in  pais.  The 
principles  of  that  case  and  the  class  of  cases  to  which 
it  belongs,  have  no  application  to  the  facts  in  the  case 
at  bar,  or  to  the  facts  in  MeGirr  v.  Sell.  In  the  case  at 
bar  the  right  to  sell  at  retail  is  conceded,  but  the  sale 
was  not  at  retail.  There  is  not  a  shadow  of  evidence 
that  William  Klinsick  had  any  authority  to  mort- 
gage the  property  or  sell  at  wholesale  as  the  agent 
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for  the  appellee.  Nor  do  we  consider  the  cases  to  set 
aside  fraudulent  conveyances  and  to  subject  property 
to  sale  on  execution  in  point  In  such  cases  the  effort 
is  to  reach  specific  property  for  a  specific  purpose. 
The  jury  found  that  William  Klinsick  was  not  the 
owner  of  the  property.  This  being  true,  the  appellee, 
Mrs.  Klinsicky  still  remained  the  owner  at  the  time 
the  mortgage  was  executed.  The  title  could  only  pass 
from  her  to  the  appellants  by  some  act  of  hers  or  of 
her  agent  authorized  to  pass  such  title,  or  by  some 
act  of  hers  by  which  she  would  be  estopped  to  deny 
such  authority  and  transfer.  There  is  no  pretense 
that  she  made  a  sale  or  mortgage  in  i)erson.  Her 
husband  had  been  authorized  by  her  to  sell,  and  he 
sold  only  at  retaiL  On  no  other  occasion  did  he 
mortgage  or  sell  at  wholesale.  Appellants  could  not 
therefore  have  been  misled  as  to  his  power.  We  re- 
peat, a  power  to  retail  does  not  confer  power  to  mort- 
gage or  sell  at  wholesale.  As  William  Klinsick  did 
not  own  the  goods,  and  as  he  had  no  authority  to  mort- 
gage or  sell  at  wholesale,  the  rights  of  the  appellants 
were  only  such  as  a  general  creditor  has  in  the  prop- 
erty of  his  debtor.  One  general  creditor  has  no  right 
to  convert  the  property  of  his  creditor  to  his  own 
use,  and  then  defend  on  the  ground  of  the  indebted- 
ness. That  is  what  this  case  is  in  a  nut  shell.  The 
creditor  has  no  absolute  right  to  the  property  of  his 
debtor  even  when  levied  on  bv  an  execution.  The  debtor 
if  a  resident  householder,  is  entitled  to  claim  ?G00 
worth  of  property  as  exempt  from  execution.  The 
indebtedness  will  not  justify  or  excuse  the  tort  in 
converting  the  proi)erty.  It  may  be  conceded  that  the 
appellants  sold  goods  to  William  Klinsick  upon  the 
faith  and  belief  that  he  was  the  owner  of  the  stock 
of  drugs;  this  act  would  give  them  no  specific  interest 
in  the  property.    Nor  would  they  have  any  specific 
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interest  in  it  if  William  Klinsick  were  the  actual 
owner  in  the  absence  of  a  mortgage  by  him.  He 
might  have  legitimately  applied  it  to  other  purposes. 
The  same  is  true  of  Mrs.  Klinsick  if  she  were  the 
owner.  The  mere  fact  that  appellants  may  have  been 
misled  in  giving  credit  cannot  operate  to  confer  title 
to  the  property  of  the  supposed  owner  on  them. 
Creating  a  debt  and  transferring  title  to  property  are 
two  distinct  and  separate  things.  When  the  appel- 
lants gave  the  credit  and  their  claims  came  into  ex- 
istence, that  was  a  completed  transaction  wholly  in- 
dependent of  the  mortgage,  it  not  then  being  even 
in  contemplation;  and  yet  the  estoppel  sought  to  be 
invoked  ties  together  the  giving  of  the  credit  with  the 
execution  of  the  mortgage  and  makes  them  parts  of 
the  same  transaction,  ignoring  all  the  rights  of  the 
debtor  in  the  disposition  which  he  might  lawfully 
make  of  the  property  in  the  interval  between  the  two 
acts.  When  the  two  acts  are  separated,  as  they  must 
be,  the  weakness  of  appellants'  position  is  apparent. 
The  cases  before  referred  to  as  standing  on  the  same 
basis  as  McOirr  v.  Sell  and  the  overthrow  of  all  of 
which  would  be  involved  in  overruling  that  case  are 
Itradshaw  v.  Warner y  54  Ind.  supra;  Baals  v.  Stetoariy 
109  Ind.  supra;  Hodson  v.  Warner j  60  Ind.  supra;  Dun- 
bar V.  RawleSy  28  Ind.  supra;  Lauman  v.  McGregor j  94 
Ind.  supra;  Payne  v.  June^  92  Ind.  supra;  Thomas  v. 
Winters^  12  Ind.,  supra.  These  are  all  cases  in- 
volving the  right  of  the  vendor  of  personal  property 
which  is  sold  and  delivered  upon  condition  that  the 
title  is  not  to  pass  until  paid  for  to  reclaim  the  same 
from  a  bona  -fide  purchaser  from  the  conditional  ven- 
dee on  the  ground  that  the  property  had  not  been 
paid  for.  In  all  these  cases  it  was  shown  that  the  pur- 
chaser from  the  conditional  vendee  finding  him  in 
possession,  exercising  all  the  acts  of  ownership,  and 
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having  no  knowledge  of  the  nature  of  the  contract  be- 
tween him  and  his  vendor,  and  relying  upon  the  ap- 
parent absolute  title  of  such  conditional  vendee,  pur- 
chased such  property  in  good  faith  for  a  valuable 
consideration.  And  in  several  of  the  cases  the  doc- 
trine of  equitable  estoppel  was  expressly  invoked  to 
protect  such  innocent  bona  fide  purchaser.  But  in 
every  case  the  right  of  the  original  vendor  to  recover 
and  reclaim  the  property  from  such  bona  fide  pur- 
chaser was  upheld  by  this  court  refusing  to  apply  the 
doctrine  of  equitable  estoppel  for  the  protection  of 
such  bona  fide  purchaser.  Some  of  these  cases  ex- 
pressly refer  to  McGirr  v.  Sell  as  authority.  And  a 
large  number  of  this  class  of  cases,  both  in  and  out 
of  this  State,  are  cited  as  authority  for  the  conclusion 
reached  in  the  opinion  overruling  the  i)etition  for  re- 
hearing in  McOirr  v.  Sellj  among  which  are  Dunbar  v. 
RatoleSj  supra f  Bradshaw  v.  Warner^  supra^  and  Thomas 
y.W inter Sy  supra.  There  is  good  reason  why  the  doctrine 
of  estoppel  in  pais  in  such  cases  does  not  apply.  The 
law  authorizes  a  conditional  sale  of  personal  prop- 
erty, and  though  the  property  is  delivered  to  the  con- 
ditional vendee,  the  title  may  be  retained  by  the 
conditional  vendor  until  the  purchase-price  is 
paid.  The  very  fact  that  such  a  condition  is  exacted 
by  the  conditional  vendor  is  evidence  that  he  does  not 
regard  the  personal  obligation  of  such  vendee  suf- 
ficient to  make  him  secure.  This  knowledge  of  the 
value  of  the  personal  obligation  of  the  conditional 
vendee  evidently  is  the  result  of  careful  inquiry  for 
the  protection  of  such  vendor.  When  he  makes  such  a 
contract,  he  has  done  nothing  more  than  the  law 
authorises  and  empowers  him  to  do  for  his  own  pro- 
tection. There  is  no  wrong  about  it,  there  is  nothing 
immoral  about  it.    And  if  all  others  in  dealing  with 
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the  conditional  vendee  as  to  that  property  will  take 
the  same  care  and  precaution  that  he  did,  no  one  will 
lose  anything.  If  there  was  a  fixed  legal  mode  of  con- 
veying ordinary  personal  property  as  there  is  for  con- 
veying real  estate,  bank  stock  and  some  other  pecu- 
liar kinds  of  personal  property,  a  different  rule  might 
obtain.  In  those  cases  the  conveyances  are  to  be  in 
writing  and  made  a  matter  of  public  record.  Hence, 
when  the  owner  of  real  estate  suffers  it  to  stand  in 
the  name  of  another  on  the  public  records,  on  the 
faith  of  which  credit  has  been  extended  to  such  per- 
son, or  the  property  purchased  in  good  faith  in  ignor- 
ance of  the  true  state  of  the  title,  the  real  owner  may 
be  estopped  to  assert  his  title  against  such  creditors 
or  purchaser,  the  other  elements  of  estoppel  existing. 
Quick  V.  Milliganj  108  Ind.  419.  The  latter  is  one  of 
the  cases  cited  and  relied  on  in  the  opinion  of  the  ma- 
jority of  the  Appellate  Court,  and  well  represents  an- 
other class  of  cases  cited  in  such  opinion.  That  line 
of  cases  is  not  applicable  here  for  obvious  reasons. 

But  in  case  of  ordinary  personal  property  it  is  dif- 
ferent. The  title  to  such  property  may  be,  and  ordi- 
narily is,  transferred  from  seller  to  buyer  by  a  mere 
verbal  agreement.  And  the  seller  may  secure  him- 
self by  retaining  the  title  until  it  is  paid  for,  although 
he  delivers  the  possession  to  the  vendee.  If  there  was 
any  legal  mode  of  making  this  contract  a  matter  of 
public  record  or  notoriety,  he  might  be  estopped  from 
asserting  his  title  against  a  bona  fide  purchaser,  on  his 
failure  to  so  make  it  public.  But  there  is  not.  He 
cannot  mark  or  brand  the  property  so  as  to  convey 
correct  information  to  the  world,  because  such  marks 
may  be  effaced. 

If  he  may  not  sell  his  property,  retaining  the  title 
for  his  security  lest  some  one  too  full  of  trust  and  con- 
fidence shall  purchase  it  bona  fide  and  in  ignorance  of 
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the  true  state  of  the  title,  without  subjecting  himself 
to  be  estopped  to  assert  his  title,  then  his  property 
must  remain  in  unproductive  idleness;  and  that,  too, 
not  because  he  is  about  to  do  any  act  to  mislead 
anybody,  but  because  somebody  may  have  too  much 
confidence  in  the  very  man  that  the  owner  of  the 
property  does  not  confide  in* 

Every  man  who  purchases  personal  property  of  an- 
other ordinarily  takes  chances  of  losing  the  purchase- 
price,  if  he  has  failed  to  inform  himself  in  advance 
as  to  the  title  of  the  seller,  if  such  seller  is  not  finan- 
cially good. 

In  Mansur  v.  HaugHey^  60  Ind.  364,  a  case  very  much 
in  point  here,  at  page  870,  it  was  said,  by  this  court, 
that :  ''The  doctrine  of  estoppel  in  pats  involves  that 
of  contributory  negligence/'  And  that  case  cites  with 
approval  McGirr  v.  Sell.  He  who  purchases  ordinary 
personal  property  of  another,  whose  financial  stand- 
ing is  not  good,  without  informing  himself  as  to  the 
state  of  the  title,  certainly  acts  imprudently  to  say  the 
least  of  it.  It  was  within  his  power  to  obtain  correct 
information.  It  was  not  in  the  power  of  the  conditional 
vendor  ordinarily  to  inform  the  world  that  he  had 
retained  the  title  until  the  purchase-money  was  paid. 
Had  he  known  of  the  contemplated  sale  by  his  con- 
ditional vendee  before  it  was  consummated,  the  im- 
perative duty  to  forbid  it  arose;  and  on  failure  of 
which  he  will  be  estopped.  But  where  he  knows  noth- 
ing of  it,  he  cannot  be  made  chargeable  with  the  con- 
sequences of  the  over-confident  purchaser's  impru- 
dence and  negligence  in  trusting  to  the  man  whom  the 
original  vendee  would  not  and  did  not  trust.  In  such 
a  case  the  conditional  vendor  has  done  no  act  or  said 
no  word  to  mislead  the  hona  fitJe  purchaser  to  confide 
in  the  conditional  vendee's  title,  nor  has  he  remained 
silent  when  he  ought  to  have  spoken  with  like  effect. 
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To  carry  the  doctrine  of  estoppel  in  pais  to  the  full 
extent  insisted  on  by  the  appellants  would  result  in 
making  it  wholly  unsafe  for  one  to  lend  his  horse  to  a 
neighbor  for  the  most  laudable  purpose  lest  the  bor- 
rower may  sell  him  to  one  ignorant  of  the  true  state 
of  the  title.  In  such  case^  according  to  appellants' 
counsel,  the  doctrine  of  estoppel  in  pais  may  be  in- 
voked to  confer  title  on  the  careless  man  who  bought 
the  borrowed  horse  without  informing  himself  as  to 
the  title. 

The  same  principles  apply  where  the  owner  puts 
his  property  into  the  possession  of  his  agent  to  carry 
on  a  certain  business  for  such  principal.  One  who 
deals  with  such  agent  in  regard  to  such  property,  out- 
side of  the  line  of  business  he  is  authorized  to  and  is 
carrying  on  for  his  principal,  without  imf orming  him- 
self  as  to  the  title  of  such  agent,  cannot  invoke  the 
principle  of  estoppel  in  pais  against  the  principal's 
assertion  of  title,  unless  such  principal  has  done  or 
said  more  than  simply  to  put  such  agent  in  charge  of 
such  property  and  business,  clothing  him  with  power 
to  carry  it  on  calculated  to  mislead  the  person  so  deal- 
ing with  such  agent  In  the  language  of  Mitchell,  J., ' 
speaking  for  the  court  in  Alexander  v.  Stoackhamerj  105 
Ind.  81 :  "To  constitute  an  estoppel  the  party  sought 
to  be  estopped  must  have  designedly  done  some  act 
or  made  some  admission  inconsistent  with  the  claim 
or  defense  which  he  proposes  to  set  up,  and  another 
must  have  acted  on  such  admission." 

If  this  is  not  law,  then  a  man  is  bound  to  refrain 
from  employing  agents  to  carry  on  any  business  for 
him  in  connection  with  any  property  unless  he  does 
so  at  his  peril.  The  principal  cannot  give  notice  to  all 
the  world  that  he  is  the  owner  of  the  property  and 
that  his  employe  is  but  his  agent  to  sell  at  retail. 
When  the  world  finds  the  agent  selling  at  retail  con- 
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stantly  and  habitually,  it  makes  no  difference  to  the 
customers  of  such  business  whether  the  one  in  charge 
is  the  owner  or  agent  for  the  real  owner.  Because  if 
he  is  the  owner,  the  purchasers  at  retail  are  saf  e,  but  if 
he  is  not  owner,  but  merely  an  agent,  such  retail  pur- 
chasers are  equally  safe,  because  the  owner  in  suffer- 
ing him  to  habitually  and  constantly  sell  at  retail  has 
held  him  out  to  the  public  as  clothed  with  authority 
to  make  such  sales  at  retail.  The  doctrine  of  estoppel 
in  pais  directly  applies  to  such  sales  to  prevent  the 
owner  from  disputing  their  validity. 

But  where  the  whole  business  is  sold  out,  as  was 
practically  done  in  this  case,  by  the  agent  without 
the  knowledge,  consent  or  authority  of  the  principal, 
there  are  no  facts  on  which  an  estoppel  in  pais  can  rest. 

In  Dean  v.  Doe,  8  Ind.  475,  at  page  479,  it  is  said: 
Estoppels  are  said  to  be  odious.  But  the  truth  is, 
says  Smith,  that  the  courts  have,  for  some  time,  been 
favorable  to  the  doctrine  of  estoppel — ^hostile  to  its 
technicality.  2  Lead.  Cas.  460.  It  is  only  when  used 
to  entrap  by  formal  statements  and  admissions, 
looked  upon  as  unimportant  when  made,  and  by 
which  no  one  was  ever  deceived  or  induced  to  alter  his 
position,  that  estoppels  are  still,  as  formerly,  odious.'' 

In  Lash  v.  Rendellj  72  Ind.  475,  Rendell  purchased 
certain  land  on  which  there  was  a  judgment  lien 
which  he  agreed  to  pay  as  a  part  of  the  purchase- 
price.  When  he  came  to  pay  the  judgment,  he  found 
several  receipts  of  payments  endorsed  on  the  record 
where  the  judgment  was  entered,  and  supposing 
them  correct,  paid  the  balance  of  the  judgment  to 
the  clerk  of  the  court,  and  paid  all  the  balance  of  the 
purchase-money  to  the  administrator  of  the  estate  of 
the  deceased  vendor.  The  receipts  proved  to  be  in- 
correct, being  for  too  much.  When  sued  by  the  owner 
of  the  judgment  for  the  balance  he  set  up  these  facts, 
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and  his  Inma  fide  reliance  on  the  receipts  in  estoppel 
of  the  owner  of  the  judgment  and  that  the  estate  of 
the  deceased  vendor  had  been  finally  settled.  It  was 
there  said  "that  the  law  does  not  provide  for  the  re- 
ceipting of  judgments  upon  the  record,  or  the  effect 
of  such  receipts,  and  that  they  are  subject  to  be  ex- 
plained or  contradicted  as  against  purchasers  without 
notice.  It  would  seem,  therefore,  that  such  receipts 
as  these  set  up  in  the  first  paragraph  of  answer 
♦  *  ♦  ♦  could  hardly  be  regarded  a  good  plea  of 
estoppel.  Every  estoppel,  because  it  concludeth  a 
man  to  allege  the  truth  must  be  certain  to  every  in- 
tent, and  not  to  be  taken  by  argument  or  inference. 
Co.  Lit.  352  b."  To  the  same  effect  is  Brickley  v.  Ed- 
wardsy  131  Ind.  3, 

The  case  just  quoted  from  has  an  important  bear- 
ing here  because  the  law  does  not  provide  for  the 
mode  of  transferring  ordinary  personal  property  any 
more  than  receipting  on  the  record  for  the  payment 
of  a  judgment,  as  the  law  was  at  that  time.  And  also 
the  case  involves  the  element  of  contributory  negli- 
gence on  the  part  of  the  one  relying  on  the  receipts. 
He  was  bound  to  know  that  they  could  be  contra- 
dicted or  explained.  Hence  the  duty  devolved  on  him 
to  inform  himself  as  to  what  the  true  amount  of  the 
judgment  was  which  remained  unpaid.  If  there  had 
been,  as  the  court  intimates,  an  honest  mistake  made 
by  duplicating  a  receipt  for  one  payment,  which  was 
unintentional  on  the  part  of  the  judgment  plaintiff, 
that  was  not  good  ground  for  an  estoppel. 

The  case  last  quoted  from  strongly  supports  McOirr 
V.  Sell^  and  would  have  to  be  overruled  if  the  latter 

case  should  be. 

The  facts  in  the  Peters  Box  and  JjumJier  Co.  v.  I/eshy 
119  Ind.  98,  are  that  the  appellant,  carrying  on  a  saw 
mill    business  in    Fort  Wayne,  had  previously  em- 


NOVEMBER  TEEM,  1895— Vol.  144.  71 

Kief  er  et  cU,  v.  Klinsick. 

ployed  one.  Milliard,  to  purchase  logs  for  such  appel- 
lant, which  fact  was  known  to  appellees.  Lesh  et  ah 
lived  and  did  business  in  Kosciusko  county,  Indiana. 
With  this  knowledge  on  the  part  of  said  appellees, 
said  Milliard,  representing  himself  to  them  as  the 
agent  of  said  lumber  company,  purchased  of  said  ap- 
pellees a  lot  of  saw  logs  for  said  lumber  company, 
which  were  to  be  shipped  to  said  lumber  company  at 
Fort  Wayne,  Indiana,  and  on  receipt  thereof  said  com- 
pany was  to  send  a  draft  on  New  York  for  the  pur- 
chase-price. Said  Milliard  requested  that  the  bill  of 
lading  be  made  out  in  his  pame,  which  was  accord- 
ingly done  by  the  consent  of  the  sellers.  It  turned 
out  that  Milliard  was  not  acting  as  the  agent  of  the 
lumber  company  at  that  time,  and  that  he  immedi- 
ately sold  the  logs  to  the  lumber  company,  who  in 
good  faith,  believing  they  were  the  property  of  Mil- 
liard, from  the  bill  of  lading,  paid  him  therefor  their 
value  in  cash  and  he  decamped  with  the  money. 

On  this  state  of  facts  the  appellant  lumber  com- 
pany defended  the  suit  to  recover  the  value  of  the 
logs  by  said  appellees  on  the  ground  that  they  were 
equitably  estopped  from  asserting  title  to  the  logs  by 
the  circumstances  of  their  permitting  the  bill  of  lad- 
ing to  be  made  out  in  Milliard's  name,  and  the  subse- 
quent purchase  by  the  appellant  in  good  faith,  relying 
on  said  bill  of  lading  showing  title  in  said  Milliard. 
But  the  trial  court  denied  such  defense,  and  this  court 
aflArmed  the  judgment 

After  quoting  from  Alexander  v.  SaxicJchamery  supra^ 
a  part  of  which  is  already  quoted  in  this  opinion, 
Coffey,  J.,  speaking  for  the  court,  said:  "If  the  appel- 
lees acted  under  the  belief  that  Milliard  was  the 
agent  of  the  appellant,  and  that  they  were  selling  the 
property  to  the  appellant,  basing  such  belief  on  the 
representations  made  to  them  by  Milliard,  we  do  not 
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think  that  they  would  be  estopped  from  claiming 
their  property  by  reason  of  permitting  the  bills  of  lad- 
ing to  be  made  out  in  the  name  of  the  supposed 
agent"  To  the  same  effect  is  Hays  v.  Reger^  102  Ind. 
524.  These  two  cases  support  McOirr  v.  fifcK,  and 
would  have  to  be  overthrown  if  it  is  overruled. 

They  were  correctly  decided,  because  in  the  former 
case  the  appellant,  Lesh,  the  owner  of  the  judgment, 
did  not  know  the  facts  out  of  which  her  rights  sprung 
when  she  did  the  acts  which  were  set  up  to  estop  her. 
She  did  not  know  that  duplicate  receipts  of  one  pay- 
ment had  been  placed  on  file.  And  in  the  other  case, 
Lesh  et  al.  did  not  know  the  facts  out  of  which  their 
rights  sprung  when  they  did  the  act  set  up  to  estop 
them,  namely,  allowing  the  bill  of  lading  to  be  made 
out  in  the  name  of  Milliard,  they  supposing  from  his 
false  representations  that  they  were  selling  the  logs 
to  the  lumber  company  through  him  as  the  agent  of 
such  company.  So  that  in  both  cases  there  was  an 
essential  element  of  an  estoppel  in  pais  lacking.  In 
Robbinsy.Magee^  76  Ind.  381,  8upra,at  page  388,  Elliott, 
J.,  speaking  for  the  court,  said:  "The  doctrine  that  a 
person  who  does  an  act  in  excusable  ignorance  of  a 
material  fact  is  not  thereby  estopped,  is  founded  in 
sound  reason  and  is  well  sustained  by  authority." 

In  the  Greensburghy  etc..  Tump.  Co.  v.  Sidenery  40  Ind. 
424,  it  was  said:  "To  constitute  a  valid  estoppel  by 
conduct,  there  must  be  knowledge  on  the  part  of  the 
party  sought  to  be  estopped,  and  want  of  knowledge 
on  the  part  of.  the  party  relying  upon  the  estoppel." 

To  the  same  effect  are  Allen  v.  Frazee,  85  Ind.  283; 
Hays  V.  Reger,  supra ;  ITosford  v.  Johnson,  74  Ind.  479. 

And  the  same  principle  underlies  and  supports 
McOirr  v.  Sell.  The  answer  upon  which  the  question 
there  arose  not  only  failed  to  show  that  Sell,  by  act, 
conduct  or  declaration,  induced  McGirr  to  levy  upon, 
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take  and  convert  the  property  in  controversy,  but  it 
also  failed  to  aver  that  Sell  had  any  knowledge  or 
notice,  or  that  he  had  the  means  of  knowledge  or 
notice  of  any  of  the  acts  of  McQirr  in  levying  upon 
or  selling  the  property.  Nor  was  it  averred  any- 
where in  said  answer  that  the  fact  that  McCoy  was 
authorized  to  and  carried  on  said  business  in  his  own 
name,  was  held  out  as  the  ostensible  owner  and  con- 
tracted the  debts  as  such  owner  on  which  the  judg* 
ments  and  executions  were  founded  by  virtue  of 
which  McGirr  seized  the  property,  were  even  known 
to  McGirr,  much  less  that  such  facts  led  or  induced 
him  to  make  such  seizure  and  levy.  Moreover,  there 
is  nothing  in  the  answer  in  McQirr  v.  Sellj  conceding 
that  the  Constable  McGirr  succeeded  to  the  rights  of 
the  creditors,  to  show  that  such  creditors  would  be 
injured  by  permitting  Sell  to  assert  title  to  the 
property.  His  assertion  of  title  was  founded  on  the 
fact  that  he  was  principal  and  that  McCoy  was  his 
agent,  and  that  therefore  he  was  the  real  debtor.  If 
he  was  solvent,  his  assertion  of  title  to  the  property 
could  not  injure  the  creditors,  because  they  could  en- 
force collection  from  him.  Th^re  was  no  pretense  in 
the  answer  in  estoppel  that  he  was  not  solvent.  As 
was  said  in  Andersotiy.  Hubble^  93  Ind.  570,  at  page  578: 
"A  settled  rule  of  pleading  is  that  estoppels  must  be 
especially  pleaded  and  pleaded  with  great  particu- 
larity and  precision,  leaving  nothing  to  intendment.'^ 
In  Fletcher  v.  Holmes^  sxipray  it  is  said:  "The  door 
is  shut  against  asserting  a  right  when  that  would  re- 
sult in  doing  an  injury  by  the  person  asserting  it  to 
some  other  person.''  And  in  Anderson  v.  Hubble,  mpra^ 
at  page  578,  it  is  said:  "It  is  quite  clear  that  one  who 
has  not  parted  with  value  or  has  not  placed  himself  in 
a  position  where  he  would  suffer  loss,  can  have  no 
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just  right  to  conclude  his  adversary  from  averring  the 
truth." 

To  the  same  effect  are  Maxon  v.  Lane^  124  Ind.  592; 
Wisehart  v.  Hcdricky  118  Ind.  341;  Babcock  v.  Peoples' 
Savings  Banky  118  Ind.  212;  Stringer  v.  Northtoestem 
Mut  Life  Ins.  Co.^  82  Ind.  100. 

And  so  in  the  case  at  bar,  there  is  no  averment  in 
either  of  the  answers  in  estoppel  of  the  insolvency  of 
the  appellee,  Mrs.  Klinsick,  or  any  reason  stated  why 
A.  Kief er  &  Co.,  could  not  have  enforced  collection  of 
their  debt  from  her.  The  assertion  of  title  by  her  to 
the  goods  was  equally  an  assertion  that  she  was  their 
debtor. 

While  we  do  not  mean  to  approve  of  all  that  was 
said  in  McGirr  v.  Sell^  yet  we  cannot  say  that  a  wrong 
conclusion  was  reached  on  the  facts  disclosed  in  the 
answer. 

It  follows  from  what  we  have  said,  that  the  circuit 
court  did  not  err  in  overruling  the  motion  for  a  new 
trial. 

Judgment  affirmed. 

Filed  December  17, 1895;  petition  for  rehearing  overruled  Feb- 
ruary 20,  1886. 


No.  17,597. 

Wilson  v.  Talley  et  al. 

AppbaIj. — Drainage  Proceeding. — County  Commissioners. — Alleged 
errors  of  the  board  of  county  commissioners  in  proceedings  for  a 
public  ditch,  cannot  be  considered  on  appeal  from  a  judgment  of 
the  circuit  court  on  appeal  from  a  decision  by  the  county  commis- 
sioners. 

Same. — Drainage  Proceeding. — Motion  to  Dismiss  Petition. — ^Alleged 
error  in  overruling  a  motion  to  dismiss  a  petition  for  drainage  on 
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a  fint  appeal  to  the  circuit  conrt  from  the  decision  of  ooonty 
commiflsionerB,  in  which  the  complaining  party  Bucoeeded,  will  not 
be  considered  on  appeal  from  a  final  judgment  of  such  court  on  a 
subsequent  appeal  from  the  proceedings  of  such  board. 

Dbadvaob. — Locaiion  of  Diteh. — Constructing  DiagonaUy  Aerom 
Land, — Discretion  of  Viewers. — A  public  ditch  maj  be  constructed 
diagonally  across  land,  where  it  is  the  most  eligible  route  in  the  dis- 
cretion of  the  Tiewers,  under  section  5659,  R.  S.  1894,  requiring  the 
▼iewers,  where  it  will  not  be  detrimental  to  the  usefulness  of  the 
woik  to  locate  the  ditch  on  boundary  lines,  and,  so  far  as  practica- 
ble, to  avoid  laying  the  same  diagonally  across  lands,  but  not  to 
sacrifice  the  general  utility  of  the  ditch  for  such  purpose. 

BuRDSN  OF  Proof. — Drainage  Assessment.— Th»  burden  of  proving 
that  assessments  made  by  viewers  in  proceedings  to  construct  a 
public  ditch,  are  not  in  proportion  to  the  benefits,  rests  upon  a  re- 
monstrant. 

WiTNKSS.— County  Assessor.-^Drainagc^A  county  assessor  who  is 
also  a  viewer  in  proceedings  to  construct  a  public  ditch,  is  com- 
petent to  testify  as  to  the  value  of  lands  to  be  affected  by  the  pro- 
posed drainage. 

Vkrdict. — When  Responsive  to  /smKS.-~Dratfuipe.~A  verdict  in  the 
circuit  court  on  the  trial  de  novo  of  proceedings  to  open  a  public 
ditch,  that  the  jury  find  for  the  petitioners,  and  that  the  proposed 
ditch  will  be  of  practical  utility  and  conducive  to  public  health, 
and  that  the  assessments  in  the  viewers*  reports  are  in  proportion 
to  the  benefits  derived,  and  that  no  damages  should  be  allowed  a 
specified  person— is  responsive  to  the  issues  allowed  by  section  5671, 
R.  S.  1894,  authorizing  an  appeal  to  be  taken. 

Appkllatb  Fbocedjjkr.— Instruction.-^  Drainage,— Damages  and 
BeneJUs.-— An  instruction  that  in  determining  the  damages  from 
digging  a  ditch,  the  value  of  any  benefits  shall  be  deducted  there- 
from, is  not  ground  for  reversal  on  the  ground  that  the  benefits 
might  have  exceeded  the  damages,  where  no  instruction  in  that 
i     regard  is  asked. 

From  the  Jackson  Circuit  Court 

W,  T.  Branaman  and  O.  H.  Montgomery ^  for  appel- 
lant. 

Applewhite  d;  Applewhite,  for  appellees. 

Howard,  J. — This  action  was  begun  before  the 
board  of  commissioners  of  Jackson  county,  on  a  peti- 
tion by  appellees  for  a  public  ditch.    The  viewers  ap- 
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pointed  made  their  report  in  favor  of  the  establish- 
ment of  the  ditch. 

The  appellant,  on  the  overruling  of  his  motion  to 
dismiss  the  proceedings,  filed  a  remonstrance,  upon 
which  reviewers  were  appointed,  who  also  reported 
in  favor  of  the  work.  On  the  overruling  of  a  motion 
by  appellant  to  set  aside  the  report  of  the  reviewers, 
the  board  entered  an  order  for  the  establishment  of 
the  ditch  as  prayed  for. 

From  this  order  appellant  took  an  appeal  to  the 
circuit  court,  where  his  motion  to  dismiss  the  action 
was  renewed  and  overruled  by  the  court  His  motion 
to  refer  the  case  back  to  the  board  for  another  re- 
view was,  however,  sustained,  and  reviewers  were  ac- 
cordingly reappointed  by  the  board.  The  reviewers 
again  reporting  in  favor  of  the  work,  the  board  en- 
tered another  order  for  its  establishment.  The 
appellant  again  appealing  to  the  circuit  court,  the 
cause  was  submitted  to  a  jury,  and  a  verdict  returned 
in  favor  of  the  establishment  of  the  ditch;  and  judg- 
ment was  entered  accordingly.  On  the  overruling  of 
appellant's  motion  for  a  venire  de  novo  and  his  motion 
for  a  new  trial,  this  appeal  followed. 

Among  the  assignments  of  error,  appellant  has  in- 
cluded certain  alleged  erroneous  rulings  of  the  board 
of  county  commissioners.  These  assignments,  how- 
ever, cannot  be  considered.  The  appeal  is  from  the 
judgment  of  the  circuit  court,  and  only  the  action  of 
that  tribunal  can  be  here  reviewed. 

The  first  error  assigned  on  the  rulings  of  the  court 
is  the  overruling  of  appellant's  motion  to  dismiss  the 
petition  for  drainage. 

An  examination  of  the  record,  however,  fails  to 
show  the  making  of  such  motion  by  the  appellant  or 
any  ruling  of  the  court  thereon.  It  is  true  that  such 
a  motion  was  made  and  overruled  on  the  first  appeal 


NOVEMBER  TERM,  1895— Vol.  144.  77 

WilBom  V.  Talley  et  aJL 

to  the  circuit  court  from  the  board  of  county  com- 
missioners. But  the  last  appeal  is  quite  distinct  from 
the  first.  The  appellant  prevailed  on  the  first  appeal, 
and  the  cause  was  returned  to  the  county  board.  The 
appeal  to  this,  court  is  from  the  final  judgment  in  the 
court  below;  and  that  judgment  was  rendered  upon 
the  verdict  of  the  jury  on  the  trial  of  the  questions 
raised  on  the  second  appeal  from  the  county  board. 
There  is,  therefore,  no  question  presented  by  this  as- 
signment of  error. 

The  next  assignment  of  error  is  the  overruling  of 
appellant's  motion  for  venire  de  novo. 

The  reasons  given  in  the  motion  for  venire  de  novo 
are:  "That  the  verdict  of  the  jury  is  not  responsive 
to  the  issues  involved;  does  not  cover  all  the  issues 
joined;  and  is  so  uncertain,  indefinite  and  defective 
that  no  judgment  can  be  rendered  thereon." 

An  examination  of  the  verdict  fails  to  bear  out  the 
reasons  thus  given. 

The  statute,  section  5671,  R.  8.  1894  (section  4301, 
R  S.  1881),  prescribes  the  matters  upon  which  an 
aggrieved  party  may  take  an  appeal  from  the  county 
board  in  such  cases : 

"First  Whether  the  ditch  will  be  conducive  to  the 
public  health,  convenience  or  welfare. 

"Second.    Whether  the  route  is  practicable. 

"Third.  Whether  the  assessments  made  for  the  con- 
struction of  the  ditch  are  in  proportion  to  the  benefits 
to  be  derived  therefrom. 

"Fourth.  The  amount  of  damages  allowed  to  any 
person  or  persons  or  corporation." 

The  verdict  reads  as  follows:  "We,  the  jury,  find 
for  the  petitioners,  and  that  the  proposed  ditch,  in  re- 
spect to  both  proofs  thereof,  will  be  of  practicable 
utility,  will  be  conducive  to  public  health,  and  the  as- 
sessments made  and  set  down  in  the  viewers^  report 
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herein  are  in  proportion  to  the  benefits  derived.  We 
find  that  the  defendant,  Daniel  Wilson,  should  be  al- 
lowed no  damages.  We  find  that  such  ditch  should  be 
in  all  its  parts  established  and  constructed  as  set 
down  in  such  viewers'  report" 

We  think  this  verdict  responsive  to  the  issues  al- 
lowed by  the  statute  to  be  tried  on  such  appeal;  and 
that  it  is  neither  uncertain  nor  defective,  but  amply 
supports  the  judgment  rendered  upon  it  by  the  court 
See  Steele  v.  Empson,  142  Ind,  397. 

The  last  alleged  error  assigned  and  discussed  by 
counsel  is  the  overruling  of  the  motion  for  a  new  trial. 

The  jury  found  that  the  appellant  would  not  be 
damaged  by  the  construction  of  the  ditch;  and  this 
conclusion,  we  think,  was  fully  warranted  by  the 
evidence. 

It  is  true  that  one  branch  of  the  ditch  runs  diagonally 
across  a  part  of  appellant's  land;  but  we  are  satisfied 
from  the  evidence  that  this  was  the  most  eligible 
route  for  the  drain,  as  it  was  along  the  low  ground 
and  on  the  most  direct  line.  The  question  was,  in 
reality,  one  for  the  discretion  of  the  viewers.  The 
provision  of  the  statute  in  this  regard,  found  in  sec- 
tion 5659,  R.  S.  1894  (section  4289,  R.  S.  1881),  is  as 
follows:  "And  when  it  will  not  be  detrimental  to  the 
usefulness  of  the  whole  work,  they  (the  viewers)  shall, 
as  far  as  practicable,  locate  the  ditch  on  the  division 
lines  between  lands  owned  by  different  persons;  and 
they  shall,  as  far  as  practicable,  avoid  laying  the 
same  diagonally  across  the  lands,  but  they  must  not 
sacrifice  the  general  utility  of  the  ditch  to  avoid 
diagonal  lines." 

It  was  said  in  Metty  v.  Marshy  124  Ind.  18,  a  case 
brought  under  the  same  statute  as  the  case  at  bar, 
that,  "It  is  the  duty  of  the  viewers  to  locate  the  ditch 
or  drain  upon  such  line  as  they  may  deem  best  to  ac- 
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complish  the  object  sought,  varying  from  the  line  de- 
scribed in  the  petition  to  such  a  degree  as  may  be 
necessary  to  locate  the  ditch  at  a  place  where  it  will, 
in  their  judgment,  accomplish  the  most  good." 

So,  in  Zigler  v.  MengeSy  121  Ind,  99,  it  was  said: 
"Whether  it  is  practicable  or  expedient  to  construct 
a  ditch  upon  the  route  proposed  is  a  matter  to  be  de- 
termined by  the  officers  to  whom  the  authority  to  lo- 
cate ditches  is  entrusted-" 

Counsel  also  contend  that  the  finding  of  the  jury 
that  the  assessments  as  made  in  the  report  of  the 
viewers  are  in  proportion  to  the  benefits,  is  not  sus- 
tained by  the  evidence.  The  report  of  the  viewers, 
however,  was  before  the  court,  with  the  approval  of 
the  reviewers  and  also  of  the  county  commissioners. 
The  report  will  therefore  stand  unless  overthrown  by 
the  evidence.  The  burden  was  upon  the  remonstrant 
to  show  the  error,  if  any,  in  the  report  Daggy  v. 
CoatSy  19  Ind.  259;  Metty  v.  Marshy  supra;  Denton  v. 
Thompson^  136  Ind.  446. 

As  if  in  contradiction  of  the  foregoing  contention, 
the  appellant  contends  that  the  court  erred  in  refus- 
ing to  allow  him  to  open  and  close  in  the  trial  court 
The  trial  in  the  circuit  court  was  not  in  the  nature 
of  an  appeal  from  errors  in  the  commissioners'  court, 
but  was  a  trial  de  novoy  upon  the  petition  and  re- 
ports of  such  matters  as  were  litigated  before  the 
commissioners.  The  relations  of  the  parties  were  not 
changed.  It  is  true  that  the  petitioners,  having 
brought  a  prima  facie  case  in  their  favor  from  the  com- 
missioners' court,  were  not  required  to  adduce  further 
proof  or  argument  in  support  of  their  case;  but  they 
still  remained  the  plaintiffs,  with  the  right  to  the 
opening  and  closing.  It  was  for  theijfi  to  present  their 
case  to  the  court,  with  evidence  and  argument  if  they 
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saw  fit,  and  then  for  the  remonstrant,  if  he  saw  fit,  to 
attempt  the  overthrow  of  the  case  so  made. 

It  is  argued  that  the  court  erred  in  overruling  ap- 
pellant's motion  to  strike  out  the  testimony  and  opin- 
ion of  William  H.  Thomas  as  to  the  value  of  appel- 
lant's lands  to  be  affected  by  the  proposed  drainage. 
Thomas  was  one  of  the  viewers  and  was  also  county 
assessor.  We  do  not  think  the  court  abused  any  dis- 
cretion in  refusing  to  strike  out  his  testimony.  The 
weight  to  be  given  to  the  evidence  so  admitted  was 
for  the  jury. 

The  exclusion  of  certain  evidence  offered  by  appel- 
lant to  show  the  practicability  of  another  route  than 
that  fixed  upon  by  the  viewers,  is  objected  to  by  ap- 
pellant. The  question,  however,  was  whether  the 
route  selected  was  practicable,  not  whether  some 
other  route  might  not  be  more  practicable.  This,  be- 
sides, as  we  have  before  shown,  was  a  question  en- 
trusted to  those  designated  by  law  to  locate  the  ditch ; 
and,  in  the  absence  of  fraud  or  a  gross  abuse  of  dis- 
cretion, their  action  will  not  be  reviewed  by  the 
courts.  See  Bonfoy  v.  GoaVj  140  Ind.  292,  and  author- 
ities cited. 

Other  alleged  errors,  chiefiy  relating  to  instructions 
given  to  the  jury,  have,  as  we  think,  been  sufficiently 
considered  in  what  we  have  already  said.  The  ques- 
tions so  raised  are  settled  against  the  contentions  of 
appellant  by  the  decisions  of  this  court  above  cited. 

The  judgment  is  affirmed. 

Filed  December  10,  1895. 

On  Petition  for  Behearing. 

Howard,  J. — The  appellant,  after  rearguing  the 
questions  which  were  fully  considered  at  the  original 
hearing,  says  that  we  failed  to  consider  the  ob- 
jections made  to  the  instructions  given  by  the  court 
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on  the  trial,  and  particularly  the  objections  to  instruc- 
tion number  7.  In  this  instruction,  the  court,  after  in- 
forming the  jury  as  to  the  measure  of  damages  to  ap- 
pellant's land,  added:  '^If  you  find  any  damages  in 
Wilson's  favor  upon  the  measure  therefor  herein 
stated,  you  should  include  all  damages  present  and 
prospective,  deducting,  however,  any  value  of  benefits 
to  be  by  him  derived,  present  or  ultimately,  by  the 
establishment  of  the  ditch." 

This  instruction  we  think  right  so  far  as  it  goes. 
If,  however,  appellant  was  of  opinion  from  the  evi- 
dence that  Wilson's  benefits  were  greater  than  his 
damages,  and  that  in  such  case  the  jury  should  be  in- 
formed that  the  damages  should  be  deducted  from  the 
benefits,  he  should  have  prepared  instructions  cover- 
ing that  point  and  asked  the  court  to  give  them  to  the 
jury. 

It  is  the  difference  between  the  benefits  and  dam- 
ages to  any  particular  piece  of  land  that  gives  the  net 
or  real  benefit  or  damage  which  should  be  assessed 
to  that  land. 

So  it  is  said  in  section  3635,  R.  S.  1894  (section  3172, 
R.  S.  1881),  in  relation  to  opening  or  vacation-  of 
streets:  ^^In  cases  where  both  benefits  and  damages 
shall  be  assessed  upon  the  same  real  estate,  or  to  the 
same  person  or  persons,  the  benefits,  if  less  than  the 
damages,  shall  be  deducted  from  the  assessment  of 
damages." 

And  in  section  6660,  R  S.  1894  (section  4290,  R.  S. 
1881),  the  "damages"  referred  to  in  relation  to  drain- 
age, which  shall  be  assessed  to  the  parties  owning 
the  lands  benefited,  mean  the  actual  damages  left,  if 
any,  after  deducting  the  benefits.  If,  to  use  appel- 
lant's figures,  his  damages  were  f  272  and  his  benefits 
1271,  his  real  damages  would  be  f  1,  and  this  should  be 
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paid  by  the  parties  benefited.    So,  also,  the  benefits 
which  an  owner  shall  be  assessed  are  the  net  bene- 
fits after  deducting  all  the  damages,  if  any,  which  he 
may  suffer. 
On  careful  consideration  of  the  case,  we  do  not 

find  that  the  trial  court  committed  any  available 
error. 

Tlie  i>etition  is  overruled. 

FQed  February  20,  1896. 
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BvmBNCB. —^dmimon  of  Proceedings  of  Board  of  8<^iool  Tnuteea. 
'^Parol  TesHmony, — Appellate  Procedure. — A  party  cannot  object 
to  the  admission  of  the  proceedings  of  a  board  of  school  trustees 
because  it  Is  merely  signed  by  the  secretary,  where  he  has  objected 
to  the  admission  of  parol  testimony  of  the  contents  thereof  on  the 
ground  that  the  record  is  the  best  evidence. 

Samb. — Competency. — Discretion  of  THal  Court. — ^Whether  the  reo* 
ord  of  the  transactions  of  a  board  of  school  trustees,  signed  merely 
by  the  secretary,  is  sufficient  to  show  the  making  of  an  alleged 
iUegal  contract,  is  to  be  determined  by  the  trial  court. 

Jsjjmcnov,'- Illegal  Contract— Board  of  School  Trustees.— That 
the  execution  of  an  illegal  contract  by  a  board  of  school  trustees 
for  the  payment  of  money  to  one  of  its  members  would  constitute 
a  cause  of  action  upon  the  bond  of  such  member,  does  not  afford 
an  adequate  remedy  at  law,  so  as  to  defeat  an  action  by  a  taxpayer 
to  enjoin  the  threatened  execution  of  such  contract. 

Same. — Taxpayer,  Who  is. — Suit  to  Enjoin  Misapplication  of  Pub- 
lic Funds. — An  owner  of  property  which  has  been  entered  for  tax- 
ation, who  is  liable  to  pay  the  taxes  thereon  as  soon  as  they  are  col- 
lectible by  law,  is  a  taxpayer  of  a  town  within  the  meaning  of  the 
statutes  pennitting  an  action  by  a  taxpayer  to  enjoin  the  misap> 
plication  of  public  funds,  although  he  has  not  resided  long  enough 
in  the  town  to  actually  pay  taxes. 
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8ame. —  Illegal  Contract, — Public  Funds, —  Board  of  School  Traa- 
tees, — When  Action  WUl  Lie, — ^An  action  by  a  taxpayer  to  enjoin 
the  board  of  school  trustees  from  executing  an  illegal  contract,  pro- 
viding for  the  paying  out  of  public  funds  contrary  to  law,  will  lie 
as  soon  as  the  steps  necessary  to  the  constunmation  of  such  illegal 
purpose  have  been  taken;  and  it  is  not  necessary  to  wait  until  the 
board  is  disbursing  the  money. 

From  the  Washington  Circuit  Court 
Allspatigh  &  LawleVj  for  appellants. 
Elliott  &  Hostettery  for  appellee. 

Howard,  C.  J. — ^From  the  special  finding  of  the 
facts  by  the  court,  it  appears  that  at  the  institution 
of  this  suit  by  appellee  for  an  injunction  against  ap- 
pellants, the  appellee  was  a  resident  tax  payer  of  the 
town  of  Salem,  in  Washington  county;  and  that  the 
appellants  were  the  school  trustees  of  said  town.  It 
further  appears  that  at  a  meeting  of  said  school  trus- 
tees, held  November  8,  1894,  the  board,  after 
the  transaction  of  its  business,  "adjourned  until 
November  12,  1894,  for  the  purpose  of  consider- 
ing bids  for  furnishing  coal  for  use  in  the  schools  of 
said  town;"  that  the  board  met  pursuant  to  adjourn- 
ment, and  received  the  bids  for  coal ;  that  one  bid  was 
that  of  Johnson  Bros.,  of  which  firm  appellee  was  a 
member,  in  which  bid  said  firm  offered  to  furnish  coal 
for  |3.65  per  ton ;  another  bid  was  by  one  L.  W.  Sin- 
clair, for  f4  per  ton;  and  a  third  was  by  William  R 
Alexander,  one  of  the  appellants,  also  for  $4  per  ton ; 
that  two  of  the  trustees,  being  a  majority  of  the 
board,  and  one  of  them  being  Alexander  himself, 
voted  to  accept  Alexander's  bid,  and  the  contract 
was  awarded  to  him;  that  said  acts  and  facts  were 
duly  entered  of  record  upon  the  minute  book  of  said 
school  board,  and  not  rescinded. 

From  the  facts  found,  the  court  concluded  that  an 
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injunction  should  issue,  as  prayed  for,  forbidding  the 
school  board  from  purchasing  or  paying  for  coal  from 
Alexander  while  he  is  a  member  of  the  board.  Judg- 
ment was  entered  accordingly. 

The  contract,  if  entered  into,  would  be  void,  as 
counsel  admit,  both  as  against  public  policy,  and  also 
as  against  the  letter  of  the  statute,  which  makes  such 
a  contract  between  an  official  and  himself  as  an  in- 
dividual, a  felony.  Section  2136,  R.  S.  1894,  (section 
2049,  R.  S.  1881);  Wingate  v.  Harrison  Tp.y  59  Ind.  520; 
Case  V.  Johnsotiy  91  Ind.  477;  Benton  v.  Hamilton^  110 
Ind.  294. 

But,  say  counsel,  the  contract  was  not  consum- 
mated; the  findings  do  not  show  that  the  board  was 
threatening  to  consummate  it,  or  to  pay  any  money 
on  it  to  Alexander;  the  finding  that  appellee  was  a 
tax  payer  is  not  supported  by  the  evidence;  and  even 
if  the  contract  should  be  carried  out,  the  tax  payers 
had  a  remedy  at  law  by  suing  Alexander  on  his 
official  bond. 

Appellee  was  the  owner  of  property  which  had  been 
entered  for  taxation,  and  he  was  liable  to  pay  the 
taxes  thereon  as  soon  as  taxes  were  collectible  by 
law.  He  was  a  taxpayer  in  the  sense  in  which  the 
word  is  used  in  the  statutes.  That  he  had  not  yet 
resided  long  enough  in  the  town  to  have  actually  paid 
taxes  can  make  no  difference.  He  was  liable  for 
taxes,  and  had  a  right  to  bring  the  suit  for  injunction 
against  a  misappropriation  of  the  public  moneys. 

That  the  board  was  threatening  to  pay  out  the  pub- 
lic funds  contrary  to  law,  and  that  it  was  about  to  do 
so,  sufficiently  appear  from  the  facts  found.  All  the 
steps  had  been  taken  for  that  purpose.  It  was  not 
necessary  to  wait  until  the  moment  when  the  board 
should  be  in  the  act  of  handing  out  the  money. 

We  do  not  think  that  a  suit  on  the  trustee^s  bond 
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would  have  been  an  adequate  remedy  in  this  case. 
The  law  for  the  protection  of  the  public  funds  would 
have  been  violated,  and  the  funds  themselves  illegally 
diminished;  there  might  be  no  recovery  on  the  bond, 
even  if  judgment  should  be  obtained.  It  is  true,  as 
said  in  TFatson  v.  Sutherland^  5  WalL  74,  cited  in 
Thatcher  v.  Humhle,  67  Ind.  444,  that,  "  *If  the  remedy 
at  law  is  sufficient,  equity  cannot  give  relief,  but  it 
is  not  enough  that  there  is  a  remedy  at  law;  it  must 
be  plain  and  adequate,  or  in  other  words,  as  practical 
and  efficient  to  the  ends  of  justice,  and  its  prompt  ad- 
ministration, as  the  remedy  in  equity/ ''  See  also  Mid- 
dleton  V.  Oreeson,  Tr.j  106  Ind.  18;  Bishop  v.  Moor- 
man, 98  Ind.  1;  Harney  v.  Indianapolis,  etc,,  R.  R. 
Co.,  32  Ind.  247;  Board,  etc.,  v.  Markle,  46  Ind.  103. 

It  is  urged  that  the  record  of  the  transactions  of 
the  board  of  school  trustees  in  relation  to  the  con- 
tract for  coal  was  insufficient,  inasmuch  as  it  was 
merely  signed  by  the  secretary ;  and  that  it  should  not, 
therefore,  have  been  admitted  in  evidence.  That  it 
was  a  record  of  the  proceedings  of  the  board  is  not 
denied.  Whether  it  was  sufficient  for  the  purposes  for 
which  it  was  introduced  in  evidence  was  for  the  trial 
court  to  determine.  In  any  event,  appellants  are  in  no 
position  to  deny  its  sufficiency.  Appellee  offered  to 
prove  the  facts  as  to  the  proceedings  of  the  board  by 
the  testimony  of  the  secretary;  but  counsel  for  appel- 
lants objected,  for  the  reason  that  the  record  was  the 
best  evidence.  We  think  counsel  were  right  in  this, 
and  that  the  record  as  introduced  was  sufficient. 

Other  alleged  errors  we  do  not  think  need  be  con- 
sidered. The  complaint  was  good,  and  the  findings 
were  sufficient  and  were  supported  by  the  evidence. 

The  judgment  is  affirmed. 

TOed  November  1,  18W5;  petition  for  rehearing  overruled  Februaiy 
30,1896. 
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CJONTRACT. — Lottery. — Public  Policy. — ScUe  of  Lots, — ^A  sale  of  lots, 
to  be  drawn  bj  the  purchasers  and  the  advantages  of  location, 
character,  size,  or  condition  as  between  lots  of  the  same  class,  to  be 
determined  wholly  by  lot,  while  one  prize  lot  was  to  be  given  to 
soifle  one  of  the  purchasers  as  the  result  of  chance,  is  contrary  to 
public  policy  and  void. 

Same. — Specific  Performance. — Estoppel. — Illegal  Contrdct. — In  an 
action  to  enforce  such  a  contract  of  sale  against  a  purchaser,  the 
defendant  is  not  estopped  from  exposing  the  vice  of  the  contract, 
although  he  did  not  urge  it  as  a  defense  prior  to  the  suit. 

From  the  Adams  Circuit  Court. 

Mann  &  Beatty,  La  Follette  &  Adair  and  France 
iSk  Merryman,  for  appellant. 

B.  K.  Erwin  and  J.  R.  BobOy  for  appellee. 

Hackney,  C.  J. — This  was  a  suit  by  the  appellant 
against  the  appellee  for  specific  performance  of  a  con- 
tract for  the  purchase  of  real  estate.  The  material 
features  of  the  contract  were  that  Lynch  held  a  con- 
tract for  the  purchase  of  a  tract  of  land  lying  adjacent 
to  the  corporation  line  of  the  city  of  Decatur,  in 
Adams  county,  which  land  he  was  about  to  plat  as 
an  addition  to  said  city,  in  accordance  with  a  diagram 
then  drawn  and  made  a  part  of  the  contract,  exhibit- 
ing fifty-four  lots.  The  appellees  and  others  agreed 
severally  by  the  express  provisions  of  that  contract, 
to  purchase  of  said  first  party  (Lynch)  the  number  of 
lots  indicated  by  the  number  placed  opposite  Tiis 
name'  on  the  following  conditions,  to- wit :  **The  price  of 
said  lots  shall  be  the  same  as  shown  by  the  annexed 
plat,"  the  prices  varying  according  to  classes  and  loca- 
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tions/^and  whenever  all  of  said  lots  are  sold,  except  the 
six  lots  *  *  marked  ^reserved'  *  *  and  the  lots 
marked  'to  be  given  away/  then  said  second  parties 
shall  meet  and  determine  by  lot  the  number  of  the 
lot  or  lots  to  be  awarded  to  each  respective  sub- 
scriber,  and  shall  also  determine  in  some  manner,  to 
be  agreed  upon  by  themselves,  the  manner  of  award- 
ing the  prize  lot;  as  soon  as  said  lots  are  awarded 
and  it  is  determined  in  whom  the  respective  owner- 
ship shall  lie,  then  the  said  Allen  T.  Lynch  shall 
make  out  and  deliver  to  each  party  a  good  and  suf- 
ficient warranty  deed  for  each  of  said  lots,  to  each  of 
said  subscribers."  It  is  further  stipulated  that  one- 
half  of  the  purchase  price  for  any  lots  shall  be  paid  or 
secured  when  the  deed  is  delivered  and  the  other  half 
when  Lynch  may  build  and  put  in  operation,  near 
the  lots,  a  furniture  factory  of  the  character  therein 
described.  There  were  thirty-flve  subscribers  for  one 
lot  each,  the  appellee  being  one  of  that  number. 

Each  of  the  three  paragraphs  of  complaint  alleges 
subscriptions  for  less  than  the  whole  number  of  lots 
for  sale  under  said  contract,  and  the  waiver,  by  all 
parties,  of  any  requirement  to  sell  all  of  such  lots; 
that  all  of  the  subscribers,  including  the  appellee,  met 
and  determined  by  lot  which  of  the  platted  lots  should 
be  designated  for  conveyance  to  each  subscriber,  in- 
cluding a  described  lot  for  the  appellee.  And  it  is  al- 
leged in  detail  that  the  appellant  complied  with  the 
requirements  of  the  contract  on  his  part;  that  he  ex- 
ecuted the  required  deed  of  conveyance  to  the  appel- 
lee and  tendered  it  to  him  and  upon  his  refusal  to 
accept  it  the  same  was  brought  into  court  for  him. 

To  the  complaint  the  appellee  filed  seven  answers 
in  bar,  the  3d,  4th,  5th  and  6th  of  which  wore  sus- 
tained, against  the  appellants^  demurrer,  and  are  here 
assigned  as  severally  insuflBcient. 
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The  third  answer  pleads  that  all  the  lots  agreed  to 
be  sold  were  not  sold  and  that  the  stipulation  as  to 
the  sale  thereof  was  not  waived.  This  much  of  the 
answer  presents  the  same  question  arising  upon  the 
sixth  paragraph  of  answer.  Counsel  offer  no  objec- 
tion to  the  suf&eiency  of  either  of  these  paragraphs 
in  this  respect,  and  we  observe  no  objection  to  them. 
If  all  of  the  lots  had  gone  into  the  hands  of  separate 
bona  fide  purchasers  their  prospective  value  would 
certainly  have  been  greater  than  if  but  few  had  been 
sold  and  a  large  number  left  in  the  hands  of  a  single 
ot^ner.  But,  in  addition  to  this  feature  of  the  third 
paragraph  it  alleges  that,  after  said  subscriptions 
were  made,  the  appellant  and  a  number  of  subscribers 
met  and  upon  the  suggestion  and  assistance  of  the  ap- 
pellant and  his  attorney,  certain  of  said  fifty-four  lots 
were  awarded  to  the  subscribers  severally  by  placing 
the  numbers  of  lots  severally  upon  tickets  and  plac- 
ing them  in  a  box,  and  then  by  placing  the  names  of 
the  subscribers  severally  upon  tickets  and  placing 
them  in  another  box,  whereupon  two  persons,  who 
were  blindfolded,  drew  simultaneously  from  the 
boxes  a  name  and  a  number  of  a  lot  until  all  of  the 
names  were  drawn;  that  in  each  instance  the  lot 
whose  number  was  drawn,  when  a  name  was  drawn, 
was  awarded  to  the  subscriber  whose  name  was  so 
drawn  and  constituted  the  selection  of  the  lot  to  be 
conveyed  to  him;  that  at  the  same  time  and  in  the 
same  manner  said  persons  awarded  the  prize  lot  to 
one  of  the  subscribers,  that  is  to  say:  they  placed  in 
one  box  thirty-four  blank  tickets  and  one  ticket 
marked  "prize  lot,"  and  in  the  other  box  tickets  con- 
taining severally  the  names  of  the  subscribers,  and 
as  names  were  drawn  from  one  box  tickets  were 
drawn  from  the  other  until  the  name  of  one  sub- 
scriber and   the  ticket   bearing  the  "prize  lot"  ap- 
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peared  simultaneously,  when  that  lot  was  awarded 
to  such  subscriber  and  was  thereafter  conveyed 
by  appellant  to  him.  The  contract  and  the 
manner  of  its  attempted  execution  are  alleged  to  have 
been  void  as  against  public  policy. 

The  fourth  answer  alleged  that  the  prices  of  the 
lots  as  marked  upon  the  plat  were  in  excess  of  the 
actual  values  of  the  lots  and  that  the  appellant,  as  an 
inducement  to  persons  to  subscribe,  offered  the 
chance  of  obtaining  the  prize  lot  in  addition  to  that 
subscribed  for;  that  appellant  participated  in  the 
drawing  which  was  described  as  in  the  third  para- 
graph. 

.  The  fifth  answer  alleged  the  stipulations  of  the  con- 
tract as  to  the  selection  of  the  lots  subscribed  for  and 
the  awarding  of  the  prize  lot;  that  the  lots  were  not 
of  the  values  placed  upon  them  and  that  the  values  of 
those  in  any  class  were  variant,  so  that  one  person 
drawing  at  lot,  at  a  given  price,  might  obtain  one  of 
greater  or  less  actual  value  than  that  obtained  by  an- 
other subscriber  drawing  one  of  the  same  price. 

Appellant's  learned  counsel  have  not  discussed 
their  objections  to  these  answers  separately,  but  they 
have  attacked  them  collectively  as  not  disclosing  the 
invalidity  of  the  contract  They  will  be  regarded, 
therefore,  as  having  waived  all  other  questions  aris- 
ing upon  them. 

The  argument  is  not  made  that  contracts  tainted 
with  the  vice  of  lottery  schemes  are  enforcible.  That 
such  contracts  are  against  public  poli(*y  and  that 
those  who  have  entered  into  them  shall  have  no  re- 
lief, in  the  courts,  to  enforce  those  that  are  executory 
or  to  recover  that  which  has  passed  under  such  as 
have  been  executed,  is  without  doubt.  Section  15,  Art. 
8,  State  Const.;  Burger  v.  Rice,  3  Ind.  125;  Sirain 
▼.  Bussell,  10  Ind.  438;  Rothrock  v.  PerJcinson,  61  Ind. 
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39;  United  States  v.  Olnej/y  1  Abb.  275;  Whitney  v. 
StatCy  10  Ind.  404;  Crews  y.  State,  38  Ind.  28;  Hudelaon 
V.  State,  94  Ind.  426;  Riggs  v.  Adams,  12  Ind.  199;  Am. 
and  Eng.  Ency.  of  Law,  p.  1187;  R.  S.  1894,  sections 
2170,  2171,  2172  (R.  S.  1881,  sections  2076,  2077,  2078). 
The  important  question  here  is  as  to  the  character 
of  the  present  contract  Does  it  infringe  this  prin- 
ciple of  public  policy?  This  inquiry  depends  upon 
what  a  •  lottery  scheme  is.  In  Iludelson  v.  Staie, 
supra,  it  w^as  held  that  where  a  merchant,  with  each 
sale  of  merchandise  to  the  value  of  50  cents,  gave  the 
purchaser  the  right  to  guess  as  to  the  number  of 
beans  in  a  glass  globe,  the  nearest  guesser  to  receive 
a  gold  watch,  the  transaction  w^s  a  lottery.  Tlie 
court  there  quoted  with  approval  several  definitions 
of  a  "lotterv,"  some  of  which  are  as  follows: 
'^Whether  the  enterprise  *  *  be  called  a  scheme 
of  chance,  a  gift  enterprise,  or  a  lottery,  it  is  still  a 
scheme  of  chance,  and  in  that  sense  a  lottery  or  gift 
enterprise.  Lohman  v.  State,  81  Ind.  15."  "Where 
a  pecuniary  consideration  is  paid,  and  it  is  deter- 
mined by  lot  or  chance,  according  to  some  scheme 
held  out  to  the  public,  what,  and  how  much  he  who 
pays  the  money  is  to  have  for  it,  that  is  a  lottery." 
Hull  V.  RuggUs,  56  N.  Y.  424.  "A  lottery  is  a  scheme 
for  the  distribution  of  prizes  by  chance."  In  Roth- 
rock  V.  Perkinson,  supra,  it  was  said:  "It  is  well  set- 
tled in  this  State  that  every  scheme  for  the  division 
or  disposition  of  property  or  money  by  chance,  or  any 
game  of  hazard,  is  prohibited  by  law,  and  that  every 
contract  or  agreement  in  aid  of  such  a  scheme  is  void 
as  against  public  policy,"  citing,  in  connection  with 
some  of  the  cases  we  have  cited,  those  of  Higgins  v. 
Miner,  13  Ind.  346;  Thatcher  v.  Morris,  11  N.  Y.  437. 
Lot  is  defined  to  be  "a  contrivance  to  determine  a 
question  by  chance,  or  without  the  action  of  man's 
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choice  or  will/'  Chavannah  v.  State,  49  Ala.  396;  Am. 
and  £ng.  Eney.  of  Law,  p.  1181.  Webster's  Interna- 
tional Dictionary  defines  lot  as  ^^ Anything  nsed  in  de- 
termining a  question  by  chance,  or  without  man's 
choice  or  will." 

That  the  property  subject  to  distribution  possesses 
unequal  values,  so  that  one's  good  or  ill  luck,  in  the 
scheme  of  distribution,  may  determine  whether  he 
shall  receive  more  or  less  for  his  investment,  the 
scheme  is  a  lottery.  Dunn  v.  PeoplCj  40  111.  465.  Nor 
is  it  less  a  lottery  because  the  person  whose  property 
is  distributed,  or  the  person  who  pays,  does  not  per- 
sonally participate  in  the  drawing.  Fleming  v.  BillSy 
3  Ore.  286;  Riggs  v.  RiggSj  supra. 

By  the  definite  language  of  the  contract  in  this 
case  the  lot  which  the  appellee  agreed  to  purchase 
was  to  be  determined  by  lot  It  was  to  be  one  of  the 
fifty-four  parcels,  to  be  designated  wholly  by  chance 
and  without  the  will  or  choice  of  the  appellant  or  the 
appellee.  Whether  he  was  to  pay  $100  or  |300  was 
a  question  overwhich  he  had  no  choice,  and  the  appel- 
lant was  without  control.  Any  advantage  in  the 
selection,  by  reason  of  location,  character,  size  or  con- 
dition of  a  lot,  from  any  of  the  various  classes  as 
arranged  by  the  prices  marked,  was  not  to  be  deter- 
mined by  the  judgment  of  a  subscriber  or  the  seller, 
but  depended  wholly  upon  the  chances  to  be  settled 
by  "lot,"  as  the  contract  provided.  Distribution  by 
chance  was  never  more  certainly  contemplated,  and 
if  not  so  contemplated,  the  manner  in  which  the  ap- 
pellee's alleged  purchase  was  determined  was  never 
outrivaled  as  a  method  of  chance,  not  even  by  the 
guessing  upon  the  number  of  beans  in  the  globe,  for  in 
that  instance  the  person  to  be  benefited  exercised  his 
own  judgment  In  determining  upon  a  number.  The 
method  adopted  was  no  less  objectionable,  as  one  of 
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mere  chance,  than  the  methods  of  the  old  Louisville 
Library  Association^or  the  more  recent  Louisiana  Lot- 
tery. If  there  had  been  nothing  in  the  contract  direct- 
ing the  choice  by  lot  and  the  choice  had  been  made  in 
the  manner  alleged  in  some  of  the  answers  every  ob- 
jection would  prevail  against  it  that  would  obtain  if 
the  appellee  had  been  assigned  a  lot  as  the  result  of 
a  game  of  cards,  the  throwing  of  dice  or  the  turning 
of  the  roulette.  In  any  one  of  these  methods  the  re- 
sult depends  entirely  upon  chance  and  excludes  the 
exercise  of  the  judgment. 

In  the  case  of  Swain  v.  Btisselly  stipraj  this  court 
quoted  with  approval  from  State  v.  Clarky  2  Fogg 
(33  N.  H.)  334,  "that  where  a  pecuniary  consideration 
is  paid,  and  it  is  determined  by  lot  or  chance,  accord- 
ing to  some  scheme  held  out  to  the  public,  what  the 
party  who  pays  the  money  is  to  have  for  it,  or 
whether  he  is  to  have  anything,  is  a  lottery,"  In  the 
present  case  the  subscriber  is  to  get  a  lot  more  or  less 
valuable,  depending  alone  upon  chance,  and  he  is  to 
pay  for  it  a  sum,  more  or  less,  depending  alone  upon 
chance.  It  was  further  said  by  this  court,  in  the  case 
mentioned,  referring  to  Den  ex  Demise  Wooden  v. 
Shotwelly  3  Zab.  (N.  J.)  470:  ^ ^Wooden  had  divided  a 
parcel  of  land  into  fifty-eight  lots  of  unequal  value, 
from  $50  to  f  600  per  lot,  and  disposed  of  them  at  f  75 
each;  and  the  particular  lot  of  land  to  which  each 
person  was  to  receive  a  title  was  determined  by  lot. 
The  supreme  court  of  New  Jersey  say  this  was,  both 
in  form  and  substance,  a  lottery."  The  difference  be- 
tween that  case  and  the  present  is  merely  in  degree 
of  advantage  or  disadvantage  to  the  parties  in  the 
amount  to  be  paid  and  the  proportionate  values  to  be 
received  as  between  those  who  make  the  payments. 
The  method  of  distribution  in  either  involves  the  ob- 
jectionable feature  of  chance,  upon  which  property  of 
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higher  or  lower  valoe  and  greater  or  less  price  is  de- 
termined without  the  exercise  of  the  will  and  judg- 
ment of  the  parties. 

The  manner  in  which  the  c];iances  in  this  case  were 
determined  is  even  more  objectionable.  Here  fifty- 
seven  lots  were  made  the  subject  of  choice  for  the 
selection  of  but  thirty-five  lots,  and  thereby  added 
to  the  olgection  of  distributing  thirty-five  lots  by 
chance,  the  further  vice  of  placing  the  appellant's  re- 
maining twelve  lots  in  the  scale  and  his  ownership, 
with  locations,  character  and  values  all  depending 
upon  the  result  of  the  drawing. 

Another  feature  of  the  contract  and  the  manner 
of  executing  it  is  in  the  offer  and  award  of  the  "prize 
lot"  Counsel  for  appellant  seek  to  eliminate  this 
feature  of.  the  contract  and  to  uphold  that  which  re- 
mains by  insisting  that  this  lot  was  a  gift  to  all  of  the 
subscribers  without  contract,  that  it  should  go  to  any 
one  by  lot.  If  this  were  true  and  the  appellee  was 
denied  the  benefit  of  that  part  of  his  contract  by  the 
appellant's  conveyance  to  one  of  the  subscribers  in 
violation  of  the  contract,  we  are  at  a  loss  to  deter- 
mine how  he,  the  appellant,  is  in  a  position  to  insist 
upon  the  enforcement  of  a  contract  which  he  has  vio- 
lated and  rendered  impossible  of  complete  execution. 
But  we  do  not  agree  with  this  view  of  the  contract. 
It  is  stipulated  that  a  "prize  lot"  is  "to  be  given 
away"  and  is  to  be  "awarded"  in  a  manner  to  be  deter- 
mined. It  is  not  stipulated  that  all  of  the  subscribers 
shall  become  the  owner  of  this  lot  nor,  in  fact,  that 
any  one  of  them  shall,  but,  when  the  parties  come  to- 
gether, with  the  knowledge  and  consent,  if  not  the 
direct  participancy  of  the  appellant,  the  contract  is 
construed  to  mean  that  the  prize  lot  is  to  be  awarded 
to  some  one  of  the  subscribers  who,  by  the  result  of 
chance,  is  proven  to  possess  the  luck  to  have  his  name 
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and  the  "prize  lot'^  ticket  drawn  simultaneously. 
This  construction  of  the  contract  is  ratified  and  acted 
upon  by  the  appellant  in  the  act  of  conveying  the  lot 
to  the  lucky  subscriber. 

This  construction  of  the  contract  renders  certain 
that  doubtful  part  of  it  which  omitted  to  stipulate 
the  person  to  whom  and  object  for  which  the  "prize 
lot"  was  to  be  awarded.  It  was  to  increase  the  inter- 
est of  a  subscriber  who,  by  subscribing  for  one  lot, 
had  the  chance,  for  the  same  money,  to  get  two  lots. 
We  find,  therefore,  that  both  the  contract  and  the 
manner  of  attempting  to  comply  with  its  terms  were 
against  good  morals,  forbidden  by  public  policy  and 
void. 

Appellant  insists  that  the  lower  court  erred  in 
sustaining  a  demurrer  to  his  reply  to  these  answers, 
in  which  reply  he  alleged  that  when  he  tendered  ap- 
pellee^s  deed  it  was  declined,  not  because  the  transac- 
tion was  against  public  policy  and  void,  but  for  the 
reason,  then  stated  by  him,  that  appellant  had  not 
complied  with  the  requirement  of  the  contract  as  to 
the  building  of  a  factory.  Authorities  to  the  proposi- 
tion that  one  may  not  assert  one  defense  out  of  court 
and  another  in  court,  to  the  prejudice  of  the  complain- 
ing party,  are  cited.  We  do  not  stop  to  consider  the 
true  doctrine  of  these  cases.  It  is  enough  to  say  that 
one  who  asks  equity  must  present  clean  hands  in 
which  to  receive  it.  Here  the  appellant,  from  the  be- 
ginning, had  unclean  hands.  He  originated,  carried 
forward  and  in  this  suit  sought  to  enforce  a  vicious 
contract.  He  is  in  no  position  to  ask  that  equity  estop 
his  ally  from  exposing  the  vice  of  that  contract,  the 
enforcement  of  which  public  morals  forbid.  The 
evidence  supports  the  judgment  of  the  circuit  court 
There  is  no  error  in  the  record  and  the  judgment  is 
affirmed. 

Filed  February  21.  1896. 
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CoABiiiuiioirAL  Law.^Dim  Proeem  of  Law.-^Meehani&M  lAmL*^ 
Statute  CofulnMi— Seotion  7357,  R.  8.  18M.  piOTiding  that  a  m^ 
chanic's  lien  may  be  aoquired  bj  filing  in  the  recorder's  oi&oe  a 
noiioe  of  intention  to  hold  the  lien,  within  sixtj  days  after  per- 
forming labor  or  famishing  material,  is  not  nnoonstitational  as  de- 
priving the  owner  of  his  property  without  due  process  of  law. 

lOBCHAirao'8  Lmr.— ^br  MateriaU  Fumithed  to  Contraetcr  or  9ij^ 
eontraetcr, — ^A  lien  may  be  aoquired  for  materials  furnished  for  a 
building  to  either  a  oontraotor  or  suboontractor,  under  section  72JU(, 
R.  S.  1894,  placing  them  in  the  same  category,  so  far  as  the  right 
to  acquire  a  Uen  is  concerned. 

Samb.— For  Materiais  Fumuhed,--De$trueHon  of  BwOding  Before 
Notice, — ^The  lien  on  land  for  materials  famished  for  use  in  a  build- 
ing thereon  is  not  lost  by  the  destruction  of  the  building  by  fire  be- 
fore notice  of  intention  to'^hold  the  Uen  is  filed. 

Samk,— Notice^  Suffleieney  Cf.-^Miedeeoription.'^A  notice  of  inten- 
tion to  hold  a  lien  for  materials  used  in  a  building,  which  describes 
it  as  a  part  of  a  spedfled  out-lot  in  "  Haney's  "  addition  of  out-lots, 
to  a  specified  town,  is  sufficient,  although  the  addition  is  ''Hen- 
ley's," where  the  location  of  the  building  on  the  specified  outlot  in 
Henley's  addition  is  well  known,  and  the  owner  knew  what  prop- 
erty was  intended  to  be  described  in  the  notice^  under  section  72^, 
R.  S.  1894,  declaring  that  any  description  of  the  lot  from  which  the 
land  can  be  identified,  will  be  sufficient. 

PLEADiNG.—CompIatn^  to  Foredoae  a  Mechanic^ a  Lien.-^Sufflciency. — 
A  complaint  alleging  that  both  contractors  and  subcontractors  pur- 
diased  of  plaintiffs  materials  for  use  in  the  construction  of  the  build- 
ing on  which  a  lien  is  sought  to  be  foreclosed,  which  materials  were 
"  used  "  in  its  construction,  sufficiently  alleges  that  the  materials 
were  purchased  for  use  in  the  building— especially  where  a  bill  of 
particulars  and  the  notice  of  intention  to  file  the  lien,  which  are 
made  a  part  of  the  complaint,  show  that  the  materials  were  fur- 
nished to  the  oontraotors  and  subcontractors  to  be  used  in  the 
building. 
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Prom  the  Blackford  Circuit  Court 

Carroll  and  Dean,  for  appellants. 

J.  Cantwell,  S.  W.  Cantwell  and  L.  B.  Simmons^ 
for  appellees. 

Howard,  C.  J. — ^This  was  an  action  for  the  fore- 
closure of  a  mechanic's  lien,  brought  by  appellees 
against  appellants.  There  was  a  trial  by  the  court 
and  a  finding  and  decree  in  favor  of  the  appellees. 

The  errors  assigned  and  argued  on  this  appeal  call 
in  question  the  correctness  of  the  court's  action  in 
overruling  the  demurrer  to  the  complaint,  in  over- 
ruling the  motion  to  strike  out  parts  of  the  complaint, 
and  in  overruling  the  motion  for  a  new  trial. 

The  complaint  shows  that  appellants  entered  into  a 
contract  with  a  firm  named  Challenger  &  Carey  for 
the  erection  of  a  dwelling  house  on  premises  owned 
by  appellants,  the  contractors  to  furnish  all  materials 
for  the  building;  and  that  the  contractors  sublet  a 
part  of  the  work  to  another  firm,  named  Sanders 
Brothers,  who  were  to  furnish  all  materials  in  the 
part  constructed  by  them.  The  appellees  furnished 
the  materials  used  by  both  contractors  and  sub-con- 
tractors. A  bill  of  particulars,  showing  the  materials 
furnished,  and  also  the  dates  of  the  several  items,  is 
made  a  part  of  the  complaint;  as  is  also  a  copy  of  the 
notice  to  hold  a  lien,  filed  in  the  recorder's  office. 

The  action  was  brought  under  the  provisions  of  the 
mechanic's  lien  law  of  1883  (Acts  1883,  140),  as 
amended  by  the  act  of  1889  (Acts  1889,  257),  and  by 
the  act  of  1891  (Acts  1891,  28),  section  7255,  R.  S.  1894, 
(section  1688,  Ell.  Supp.),  and  following  sections. 

In  support  of  the  demurrer  to  the  complaint,  it  is 
first  contended  that  the  mechanic's  lien  law  of  this 
State  is  invalid,  as  repugnant  to  section  1,  Art  14,  of 
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the  Constitution  of  the  United  States,  which  provides 
that  no  State  shall  deprive  any  person  of  life,  liberty 
or  property,  without  due  process  of  law.  This  con- 
tention is  based  upon  the  provisionB  of  section  8 
of  the  mechanic's  lien  law  (section  7557,  R  S.  1894; 
section  1690,  Ell.  Supp.)  which  provides  that  any  per- 
son wishing  to  acquire  such  a  lien  upon  any  property 
shall  file  in  the  recorder's  office,  '^at  any  time  within 
sixty  days  after  performing  such  labor  or  furnishing 
such  materials,"  notice  of  his  intention  to  hold  such 
lien. 

This  notice,  the  only  one  provided  for  in  the  statute, 
is  insufficient,  say  counsel,  to  secure  that  due  process 
of  law  referred  to  by  the  Federal  Constitution  before 
the  fixing  of  a  lien  upon  the  citizen's  property.  Under 
the  law  as  enacted,  counsel  contend,  any  one  may  per- 
form labor  or  furnish  material  in  the  construction  of 
a  building  for  a  land  owner,  without  such  owner's 
knowledge  or  consent,  and  then  secure  a  lien  upon  the 
land  and  building  by  notice  filed  after  the  work  is 
done  or  materials  furnished.  It  is  said  that  the  prop- 
erty owner  should  have  notice  at  or  before  the  doing 
of  the  work  or  the  supplying  of  the  materials,  so  that 
he  may,  if  he  wishes,  prevent  the  doing  of  such  work 
or  the  furnishing  of  such  materials,  and  so  keep  his 
property  free  of  the  lien. 

It  has  often  been  held  that  every  statute  under 
which  a  contract  is  made  enters  into  and  forms  a  ))art 
of  such  contract.  The  appellants,  in  the  contract  for 
the  erection  of  the  dwelling  house  upon  their  prop- 
erty,are  therefore  chargeable  with  knowledge  of,  and 
are  bound  by,  all  of  the  provisions  of  our  mechanic's 
lien  law  then  in  force.  By  the  terms  of  the  agreement 
entered  into,  the  contractors  were  to  furnish  all  ma- 
terials necessary  for  the  construction  of  the  building. 
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This  was  notice  that  such  materials  were  to  be  fur- 
nished; and  the  law  under  which  the  contract  was 
made  was  further  notice  that  the  building  and  ground 
upon  which  it  was  to  be  erected  would  be  liable  to  a 
lien  for  the  value  of  the  materials  so  furnished.  The 
only  uncertainty  left  was  whether  those  who  should 
furnish  the  material  would  claim  the  lien 
therefor.  That  uncertainty  is  provided  for  in 
the  statute,  which  requires  that  the  notice  of 
intention  to  hold  the  lien  be  filed  in  the  recorder's 
office  within  sixty  days.  The  owner  has,  conse- 
quently, ample  means  of  protection,  and  is  not  liable 
to  a  lien  without  notice,  nor  to  have  his  property 
taken  without  due  process  of  law. 

It  is  intimated  that  the  law  hampers  the  freedom 
of  action  of  the  property  owner;  that  he  may  desire 
to  pay  the  contractor  in  advance,  or  to  pay  him  by  an 
exchange  of  other  property  for  the  erection  of  the 
building;  and  that  it  may  be  an  inconvenience,  or  in- 
duce the  contractor  to  bid  higher  for  the  work,  if  pay- 
ment is  to  be  delayed  for  sixty  days  after  the  work 
is  done.  These,  however,  are  considerations  that 
should  be  addressed  to  the  legislature,  and  not  to  the 
courts.  Besides,  it  is  to  be  remembered  that  without 
the  right  to  a  lien  on  the  property,  laborers  and  ma- 
terialmen would,  in  many  cases,  have  no  security  for 
their  toil  or  the  materials  furnished  by  them.  The 
laborer  is  worthy  of  his  hire,  and  the  seller  of  goods 
ought  to  be  paid  for  them.  As  the  law  stands,  all 
parties  are  secured  in  their  rights.  The  owner,  by 
seeing  that  laborers  and  materialmen  are  paid,  or 
by  keeping  back  for  sixty  days  from  the  contractor 
sufficient  to  make  such  payment,  is  in  no  danger  of 
having  to  pay  twice  for  his  building;  while  at  the 
same  time  the  man  whose  labor  or  material  has  gone 
into  the  building  can  look  to  the  building  itself  and 
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to  the  ground  upon  which  it  stands  for  his  security. 
The  property-owner  enjoys  the  benefit  of  this  work 
and  of  this  material ;  and  it  is  but  just  that  he  should 
be  charged,  for  at  least  sixty  days,  with  the  respon- 
sibility of  seeing  that  they  are  paid  for. 

It  is  next  urged  that  the  complaint  is  insufficient 
as  not  alleging  ^^hat  the  plaintiffs  sold  the  material 
to  the  contractors  and  sub-contractors,  respectively, 
to  be  used  in  the  building  against  which  the  lien  is 
sought  to  be  enforced." 

The  allegations  as  to  both  contractors  and  sub- 
contractors are  that  they  ^^purchased  of  the  plaintiffs 
cement  and  other  materials  for  use  in  the  construc- 
tion and  erection  of  said  building,  of  the  value  of,  etc. , 
*  ♦  *  which  said  materials  so  furnished  by  the  plain- 
tiffs to  said  *  *  [contractors  and  sub-contractors]  were 
by  them  used  in  the  construction  of  said  building. "  The 
bill  of  particulars  and  the  notice  of  the  intention  to 
file  a  lien,  each  made  a  part  of  the  complaint,  also  show 
that  the  materials  were  furnished  "to  the  contractors 
and  subcontractors  to  be  used  in  the  building  against 
which  the  lien  is  sought  to  be  enforced.'^  It  would 
be  extremely  technical  to  hold  that  materials  alleged 
to  have  been  purchased  for  use  in  the  building  were 
not  thereby  shown  to  have  been  sold  to  be  used  in  the 
building;  particularly  when  it  is  alleged  that  the  ma- 
terials were  actually  so  used. 

A  third  reason  advanced  to  show  that  the  demurrer 
should  have  been  sustained  to  the  complaint  is,  that 
the  notice  of  intention  to  hold  a  lion  does  not  contain 
a  sufficient  description  of  the  property. 

The  complaint  alleges  a  mistake  in  the  description 
as  stated  in  the  notice,  and  asks  for  a  reformation. 
The  real  estate  was  described  in  the  notice  as  a  part 
of  out-lot  number  21,  in  Haney's  addition  of  out-lots 
to  the  town  of  Hartford  City;  whereas  it  should  have 
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been  a  part  of  out-lot  number  21,  in  Henley's  addition 
of  out-lots  to  the  town  of  Hartford  City.  It  is  alleged 
that  there  is  no  such  tract  of  ground  as  out-lot  num- 
ber 21,  in  Haney's  addition  of  out-lots  to  the  town  of 
Hartford  City;  that  the  location  of  the  house  as  on 
out-lot  21  in  Henley's  addition  of  out-lots  to  the  town 

of  Hartford  City  was  well  known;  that  said  con- 
tractors never  contracted  to  erect  any  other  build- 
ing for  appellants  in  the  town  of  Hartford  City ;  and 
that  said  building  w^as  the  only  dwelling  house 
erected  by  any  one  for  appellants  in  said  town  at  any 
time  within  the  past  ten  years.  It  is  further  alleged 
that  the  notice  of  the  lien  was  filed  by  appellees  at  the 
suggestion  and  request  of  appellants,  and  that  the  ap- 
pellants then  well  knew,  and  still  know,  that  the  prop- 
erty intended  to  be  described  in  said  notice  was  the 
property  in  question. 

The  statute  providing  for  notice,  supra^  section 
7257,  R.  S.  1894,  declares  that  "Any  description  of  the 
lot  or  land  in  a  notice  of  lien  will  be  sufficient  if  from 
such  description  or  any  reference  therein  the  lot  or 
land  can  be  identified."  In  the  case  before  us,  the 
reference  in  the  notice  to  the  building  and  to  the  ap- 
pellants as  owners  might  sufficiently  identify  the  lot. 
It  has  been  held,  in  addition,  that  indefinite  descrip- 
tions of  property  in  such  notices  may  be  aided  by  ex- 
trinsic evidence  under  proper  averments.  White  v. 
Stanton^  111  Ind.  540.  See  also  Netocomer  v.  Hutchings^ 
96  Ind.  119;  McNamee  v.  Raticky  128  Ind.  59;  Cohum  v. 
Stephens,  137  Ind.  683. 

We  think  that,  under  our  liberal  statutes  and  de- 
cisions in  relation  to  mechanic's  liens,  the  description 
may  be  considered  sufficient,  at  least  as  to  a  party  to 
the  building  contract,  who  also  himself  suggested  the 
filing  of  the  notice. 
Counsel  next  claim  that  the  court  erred  in  overruling 
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appellants' motion  to  strike  out  parts  of  the  complaint* 
The  parts  of  the  complaint  which  appellants  desired 
to  be  stricken  out  relate  to  the  materials  furnished 
to  the  sub-contractora  The  items  ordered  by  the  sub- 
contractors were  furnished  by  appellees  before  the 
furnishing  of  all  the  items  ordered  by  the  contractors* 
All  the  items,  however,  both  those  ordered  by  the  con- 
tractors and  those  ordered  by  the  sub-contractors, 
were  furnished  from  time  to  time  for  the  building  in 
question.  We  see  nothing  in  the  point  attempted  to 
be  made.  The  statute,  supra^  section  7255,  R  S.  1894, 
places  sub-  contractors  in  the  same  category  with  con- 
tractors so  far  as  the  right  to  acquire  a  lien  is  con- 
cerned, and  we  can  see  no  difference  in  the  rights  of 
those  who  furnish  materials  to  contractors  and  those 
who  furnish  them  to  sub-contractors.  Both  con- 
tractors and  sub-contractors  have  the  right  to  order 
materials  and  employ  labor  for  buildings  under  con- 
tract. If  the  materials  are  furnished  for  the  build- 
ing to  one  who  has  authority  to  place  them  in  it  and 
they  are  so  placed  in  the  building,  the  right  to  a  ma- 
terialman's lien  is  thereby  acquired.  See  Barker  v. 
Buelly  35  Ind.  397. 

A  like  contention  is  made  in  discussing  the  motion 
for  a  new  trial.  The  account  filed  by  appellees,  al- 
though for  convenience  and  accuracy  of  reference 
filed  in  two  bills  of  particulars,  is  in  all  essentials  a 
single  account  of  materials  furnished  for  appellants' 
dwelling;  and  the  notice  of  intention  to  hold  a  lien 
therefor  being  filed  within  sixty  days  from  the  fur- 
nishing of  the  last  item,  the  lien  relates  back  to  and 
includes  the  whole  account. 

Something  is  said  as  to  evidence  introduced  to  show 
that  the  building  was  burned  prior  to  the  filing  of  the 
notice  of  intention  to  hold  the  lien.  We  do  not  per- 
ceive the  relevancy  of  this  evidence  as  to  appellees' 
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lien.  The  building  was  not  in  appellees'  care,  nor 
were  they  responsible  for  its  safety.  The  lien  at- 
tached with  the  furnishing  of  the  materialSj  provided 
only  the  notice  was  duly  given.  That  the  building 
should  be  destroyed  was  not  anything  which  could 
affect  appellees,  unless,  indeed,  their  security  was 
thereby  impaired.  The  lien  on  the  land  remained  in- 
tact See  Scott  v.  Ooldifihorsty  123  Ind.  268. 
The  judgment  is  affirmed. 

Filed  November  19,  1895. 

On  PETirioN  FOR  Rehearing. 

Howard,  J. — We  were  of  opinion  that  the  validity 
of  the  mechanic's  lien  law  of  this  State  was  fully  con- 
sidered and  affirmed  in  the  original  opinion.  That 
law  does  not  provide  for  depriving  an  owner  of  his 
property  without  his  consent.  On  the  contrary,  the 
law,  which  enters  into  and  forms  a  part  of  his  build- 
ing contract,  is  notice  to  him  that  his  land  and  the 
building  to  be  erected  thereon  are  liable  to  a  lien  for 
the  value  of  the  labor  and  materials  which  may  enter 
into  its  construction.  He  voluntarily  contracts  for 
this  labor  and  material,  with  notice  from  the  statute 
of  the  inchoate  lien  therebv  authorized.  The  statute, 
moreover,  in  the  interest  of  the  owner,  prevents  the 
fixing  of  the  lien  unless  notice  be  given  him  within 
sixty  days  from  the  time  of  the  furnishing  of  the  labor 
or  material.  His  property  is  therefore  not  taken 
without  due  process  of  law.  See  Golt^  v.  Frese^  45 
Ind.  96. 

So  it  is  said  in  Phillips  Mechanics'  Liens,  3d  ed. 
section  33a,  "A  statute  giving  a  sub-contractor  a 
direct  lien  is  not  unconstitutional  as  forfeiting  the 
owner's  property  to  persons  with  whom  he  never  con- 
tracted. The  owner  contracts  with  reference  to  the 
law  which  gives  the  lien  for  work  and  labor  fur- 
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nished  to  liis  contractor  by  journeymen  and  others." 
It  is  further  said  by  the  authority  cited,  and  in  the 
8ame  section,  '^that  a  provision  in  a  mechanics'  lien 
law  which  allows  a  laborer,  mechanic  or  workman, 
thirty  days  after  the  building  is  completed  or  the  con- 
tract of  such  laborer,  mechanic  or  workman  shall  ex- 
pire or  be  discharged,  in  which  to  give  the  owner 
written  notice  that  a  lien  is  claimed  for  such  labor 
and  material  as  have  been  furnished  the  contractor, 
does  not  render  the  act  unconstitutionaL  The  owner 
may,  by  contract  or  indemnity  bond,  protect  himself 
against  double  payment  for  such  labor  and  material.'' 
The  same  author,  also  in  said  section,  observes:  ''In 
Wisconsin  it  is  held  that  a  law  giving  sub-contractors 
a  lien  without  regard  to  the  contract  price  or  sum  due 
the  contractor  is  valid.  The  property  has  been  en- 
hanced in  value  by  the  labor  and  materials."  Mallory 
V.  LaCrosse  Ahattoir  Co.j  80  Wis.  170. 

And,  in  answer  to  what  is  said  by  counsel  for  appel- 
lant on  the  authority  of  Spry  Lumber  Co.  v.  Sault 
Havings  Bank  Loan  and  Trust  Co.^  77  Mich.  199, 
we  may  add,  also,  from  Phillips  on  Mechanics' 
Liens,  same  section:  ''The  consent  of  the  owner 
IB  the  basis  of  a  lien.  His  property  can  be 
taken  only  by  his  consent  or  default.  A  law  which 
gives  a  mechanic's  lien  for  labor  or  materials,  regard- 
less of  the  contract  of  the  owner,  so  that  his  property 
may  be  taken  to  pay  for  service  he  never  bargained 
for,  nor  consented  to,  is  unconstitutional."  And  the 
Michigan  statute  to  which  counsel  refer  is  instanced 
by  the  author  as  one  subject  to  such  infirmity,  and 
hence  void. 

The  statute  in  the  case  at  bar,  however,  is  one  with 
reference  to  which  appellants  entered  into  their  build- 
ing contract,  and  according  to  which  they  consented 
to  the  lien  that  followed.    Such  consent  included  an 
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agreement  that  those  who  should  furnish  to  the  con- 
tractors and  sub-contractors  the  material  which 
should  go  into  the  building  might  have  sixty  days 
after  furnishing  the  same  within  which  to  give  notice 
of  their  intention  to  hold  such  lien.  We  have  no 
doubt  of  the  constitutionality  of  the  law. 

As  to  the  sufficiency  of  the  complaint  in  relation  to 
the  furnishing  of  the  material,  it  may  be  said,  as  was 
said  by  Judge  Mitchell  in  Neeley  v.  Searight^  113  Ind. 
316:  "While  the  averments  in  that  Tegard  are  not  as 
direct  and  specific  as  they  might  have  been,  they  are 
nevertheless  sufficient  ♦  •  ♦  Taking  these  aver- 
ments altogether,  and  the  inference  necessarily  arises 
that  the  materials  were  furnished  for,  and  used  in, 
the  erection  of  the  dwelling.  Lawton  v.  Ccwe,  73  Ind. 
60.^* 

So  for  the  description  of  the  property,  while  imper- 
fect, yet  we  think  it  satisfies  the  liberal  provision  of 
the  statute,  section  7257,  R.  S.  1894  (Acts  1889,  258), 
that  "Any  description  of  the  lot  or  land  in  a  notice 
of  a  lien  will  be  sufficient  if,  from  such  description,  or 
any  reference  therein,  the  lot  or  land  can  be  identi- 
fied." There  was  certainly  sufficient  in  this  descrip- 
tion to  identify  the  lot.  In  fact,  it  was  identified,  and 
that  without  any  shadow  of  doubt  or  uncertainty. 

By  force  of  the  statute,  as  soon  as  the  notice  is 
given,  the  lien  created  at  once  relates  back  to  the 
date  when  the  labor  was  first  done,  or  the  materials 
first  furnished.  As  this  lien  is  upon  the  land  as  well 
as  upon  the  building,  we  are  therefore  unable  to  per- 
ceive how  the  lien  could  be  lost  by  the  injury,  removal 
or  destruction  of  the  building.  The  laborer  or  ma- 
terialman is  responsible  for  none  of  these  things. 
They  have  not  the  custody  or  control  of  the  property. 
One  who  worked  upon  the  building  or  furnished  ma- 
terials for  it  would  not,  on  account  of  the  destruction 
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of  the  property^  lose  his  right  to  a  personal  claim 
against  the  person  with  whom  he  had  contracted  to  do 
snch  work  or  furnish  such  material.  But  the  statute, 
as  we  have  seen,  provides  for  a  lien  on  the  property 
as  a  security  for  such  personal  claim ;  and  the  lien  no 
more  than  the  claim  can  be  lost  by  any  injury  to  the 
building.  The  purpose  of  the  statute  would  often  be 
liable  to  be  defeated,  if  by  a  removal  of  the  building 
from  the  land,  or  by  its  destruction,  the  lien  should 
also  be  destroyed/  See  Phillips  Mechanics'  Liens,  sec- 
tions 12  and  304a,  and  authorities  cited.  In  the  latter 
section  the  author  says:  ^^If  the  lien  is  once  fixed  on 
the  realty,  it  clings  to  the  land  after  the  destruction 
of  the  building.  Moreover,  the  lien  attaches  to  the 
money  received  on  the  sale  of  the  land  and  remnants 
of  the  mill  and  machinery."  Citing  Paddock  v.  Stout^ 
121  111.  571. 
The  petition  is  overruled. 

FUed  February  81,  1896. 


No.  17,140. 

Price  v.  Gwin,  Sheriff,  et  al. 

Judgment.— A  judgment  is  not  binding  upon  one  who  was  not  a 
party  to  the  action  in  which  it  was  rendered. 

From  the  Carroll  Circuit  Court 

Guthrie  &  Bushnell  and  jB.  P.  Davidson^  for  api)el- 
lant. 

Sellers  &  TJhl  and  J.  H.  Gould,  for  appellees. 
MgCabE)  J. — ^The  appellant  sued  the  appellee  to  re- 
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strain  him  and  others  from  proceeding  to  tear  down 
and  repair  or  rebuild  the  court  house  in  White  county, 
under  the  order  of  the  White  Circuit  Court  The  suit 
was  begun  in  the  White  Circuit  Court  and  the  venue 
was  changed  to  the  Carroll  Circuit  Court  The  com- 
plaint was. in  all  respects  exactly  the  same  as  that 
in  the  case  of  the  Boardy  etc.y  v.  Oxoirij  Sheriffs  136  Ind. 
562  (22  L.  R.  A.  402),  except  that  the  plaintiff,  appel- 
lant in  this  case,  was  the  plaintiff  as  a  tax  payer  of 
White  county  instead  of  the  board  of  commissioners 
of  White  county.  Appellees  answered  in  three  para- 
graphs. The  first  sets  up  and  relies  on  the  same  orders  of 
the  White  Circuit  Court  set  forth  in  the  complaint  in 
the  former  case  already  mentioned ;  the  second  sets  up 
as  a  former  adjudication  the  judgment  of  the  White 
Circuit  Court  in  the  case  already  mentioned  before  the 
same  was  reversed  in  this  court.  The  third  was  a 
general  denial.  A  demurrer  for  want  of  sufficient 
facts  was  overruled  to  the  said  first  and  second  para- 
graphs. 

The  issues  joined  were  tried  by  the  court,  resulting 
in  a  special  finding  of  the  facts  on  which  the  court 
stated  conclusions  of  law  against  the  plaintiff,  the  ap- 
pellant, that  he  ought  to  take  nothing  by  his  suit 

The  errors  assigned  call  in  question  the  rulings 
upon  demurrer  and  the  correctness  of  the  conclusions 
of  law. 

The  facts  found  are  the  same  in  all  material  re- 
spects as  those  set  forth  in  the  complaint  and  relate 
to  and  are  the  same  transaction  involved  in  the  case 
of  the  Boardy  etc.y  v.  (?tct??.  Sheriff j  supra.  The  law 
declared  and  laid  down  in  that  case  is  decisive  of  this 
except  one  point  There  is  one  question  involved  in 
this  case  not  involved  or  decided  in  that.  That  is  the 
ruling  on  demurrer  and  the  conclusion  of  law  as  to 
the  former  adjudication.    That  adjudication, being  at 
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that  time  unreyeraed,  was  binding  and  conclusive 
upon  all  the  parties  thereto,  yet  it  was  not  binding  or 
conclusive  upon  appellant  because  he  was  not  a  party 
to  it.  Olenn  v.  State^  ex  rel.,  46  Ind.  368;  Bartlett  v. 
Kochel,  88 Ind.  425;  Stater.  Page,  63  Ind.  209;  Faust y. 
Baumgartner,  113  Ind.  139;  Denney  v.  State,  ex  rel., 
42  N.  E.  Rep.  929  (31  L.  R.  A.  726). 

It  follows  that  the  Carroll  Circuit  Court  erred  in 
ruling  upon  the  .demurrer  and  in  its  conclusions  of 
law. 

The  judgment  is  therefore  reversed,  with  instruc- 
tions to  the  trial  court  to  restate  its  conclusions  of  law 
in  accordance  with  the  law  as  laid  down  in  the  case  of 
the  Boards  etc.,  v.  Girin,  Sheriff,  supra,  and  to  render 
judgment  accordingly. 

FUed  March  8, 1896. 


No.  17.421. 


144    107 
147    4M 


State,  ex  bel.  Scott,  v.  Hart  et  al.  fj^  j|j 

CtoUNTT. — Court  House-^Lease  of  Rooms  for  Private  Purposes. — A 
lease  of  rooms  in  a  cotirt  house  to  be  used  for  private  purposes  can 
not  be  lawfuUy  made  by  county  commissioners  in  the  absence  of 
statutory  authority. 

From  the  La  Porte  Circuit  Court. 

W.  B.  Biddle,  for  appellant. 

M.  Nye,  for  appellees. 

Monks,  J. — This  was  an  action  by  information 
against  the  Board  of  Commissioners  of  La  Porte 
CJonnty,  calling  in  question  the  power  of  said  board  of 
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commissioners  to  lease  rooms  in  the  court  house  to  be 
used  for  private  purposes. 

A  demurrer  to  the  information  for  want  of  facts  was 
sustained,  and  appellant  failing  to  plead  further, 
judgment  was  rendered  in  favor  of  appellees. 

The  only  error  urged  by  appellant  is  the  sustain- 
ing of  the  demurrer  to  the  complaint 

It  is  alleged  in  the  information  that  in  1832,  Walter 
Wilson  laid  out  and  platted  land  upon  which  the  City 
of  La  Forte  is  located  and  designated  on  the  plat  a 
parcel  of  ground  near  the  center  as  "Public  Square," 
and  dedicated  the  same  to  be  used  for  the  purpose  of 
erecting  a  court  house  and  other  public  buildings  re- 
quired as  a  county  seat,  and  that  on  May  1, 1834,  said 
tract  was  conveyed  by  said  Wilson  to  the  county 
agent  by  the  description  of  Public  Square,  and  ever 
since  the  same  has  been  used  exclusively  for  public 
purposes;  that  a  new  court  house  has  been  erected  on 
said  square,  a  part  of  whicli  is  a  basement,  having 
three  suites  of  rooms  w^ith  a'  floor  area  of  forty  by 
sixty  feet  each,  with  all  the  modern  improvements 
for  heating,  lighting  and  convenience.  Before  the 
completion  of  the  court  house  the  board  of  commis- 
sioners executed  a  lease  to  their  co-appellees  of  one  of 
the  suites  of  rooms  for  a  term  of  ten  years,  giving 
them  the  exclusive  right  to  occupy  said  rooms  and 
use  them  for  their  own  private  business  purposes,  and 
agreeing  to  furnish  heat,  light,  and  water  in  the  rooms 
to  lessees,  and  a  janitor  to  take  care  of  said  rooms, 
and  that  lessees  have  entered  into  possession  of  said 
rooms  under  said  lease;  that  there  was  no  notice 
given  by  said  board  of  its  intention  to  lease  said 
rooms. 

Counties  are  involuntary  political  or  civil  divisions  of 
the  State  created  by  general  laws  to  aid  in  the  adminis- 
tration of  the  State  government.     Their  powers  are 
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created  and  defined  by  statute.  The  powers  of  the 
board  of  commissioners  are  limited  and  for  any  act 
done  by  them  not  within  the  scope  of  their  powers,  the 
county  is  not  liable.  1  Dillon  Municipal  Corp. ,  section 
25;  Potts  V.  HendersoUy  2  Ind.  327 ;  Campbell  v.  Brack- 
enridge,  8  Blackf.  471 ;  McCabe  v.  Boardy  etc.^  46  Ind. 
380 ;  Boardy  etc. ,  v.  Ross^  46  Ind.  404 ;  Boards  etc. ,  v. 
BameSy  123  Ind.  on  pp.  406, 407,  and  cases  cited;  Boards 
etc. J  V.  Allmany  Admr.,  142  Ind.  573;  Trustees  M.  E. 
Church  of  Hoboken  v.  Mayor ^  etc.y  33  N.  J.  L.  13  (19),  97 
Am.  Dec.  696,  (700) ;  Stephens  v.  St.  Mary^s  Training 
Schooly  144  m.  336,  on  p.  344  (18  L.  R.  A.  832),  and 
cases  cited ;   36  Am.  Rep.  438,  and  note  on  p.  452. 

Considered  with  respect  to  their  corporate  powers, 
counties  rank  low  down  in  the  scale  of  corporate  exist- 
ence, and  are  frequently  termed  quasi  corporations.  1 
Dillon  Munic.  Corp.,  section  25 ;  Tiedeman  Munic. 
Corp.,  section  3;  Cooley  Const.  Lim.  294-301; 
Hay  ward  v.  Davidson^  41  Ind.  on  page  215  ;  4 -Am. 
and  Eng.  Ency.  of  Law,  pp.  345,  346,  368,  note  1 ;  374 
note  14,  1, 4;  Madway  v.  Commissioners,  11  Ohio  St. 
183;  Cathcartr.  Comstock,  56  Wis.  590,  on  pp.  607-608; 
Hawkins  v.  Board,  etc.,  50  Miss.  735;  Irwin  v.  Com- 
mrs.  Northumberland  Co.,  1  S.  andR.  (Pa.)*505;  Lyon 
V.  Adams,  4  S.  and  R.  (Pa.)  443  ;  Vankirk  v.  Clark, 
16  S.  and  R.  (Pa.)  286;  Stevens  v.  St.  Mary's  Train- 
ing School,  supra;  Louisville,  etc.,  R.  R.  Co.  v.  Coun- 
ty Court,  1  Sneed  637,  62  Am.  Dec.  424  on  p.  449. 

Counties  are  subdivisions  of  the  State,  organized  sole- 
ly for  governmental  purposes.  4  Am.  and  Eng.  Ency. 
of  Law  343 ;  Cones  v.  Board,  etc.,  137  Ind.  404,  and 
cases  cited  ;  Board,  etc.,  v.  Allman,  Admr.,  and  cases 
cited. 

A  county  court  house  with  the  real  estate  upon  which 
it  stands  is  public  property  held  by  the  county,  but  in 
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trust  for  the  public  use.  Boards  efc,  v.  O^  Conner j  86 
Ind.  631 ;  Secrist  v.  Boards  etc.,  100  Ind.  59;  Trvstees 
M.  E.  Church  of  Hohoken  v.  Mayor,  etc.,  supra;  Com- 
monwealth V.  Bush,  14  Pa.  St.  186  ;  Commonwealth  v. 
Bowman,  3  Pa.  St.  202. 

Section  5746,  R.  S.  1881,  section  7830,  R.  S.  1894,  pro- 
vides that  the  county  commissioners  ' '  shall  have  power 
at  their  meetings  to  make  orders  respecting  the  prop- 
erty of  the  county  according  to  law;  to  sell  the  public 
grounds  of  the  county  upon  which  the  public  build- 
ings are  situate  and  to  purchase  in  lieu  thereof,  in  the 
name  of  the  county,  other  grounds  in  the  county  seat 
on  which  such  buildings  shall  be  erected;  to  pur- 
chase other  lands  for  the  enlargement  of  the  public 
square ;  and  take  care  of  and  preserve  such  property.^* 

The  board  of  commissioners  is  authorized  to  pur- 
chase and  own  the  real  estate  upon  which  the  court 
house  is  erected,  for  that  purpose,  which  is  a  public 
purpose,  and  has  no  power  to  use  or  lease  the  same 
or  any  part  thereof  to  be  used  for  any  private  purpose, 
unless  there  is  a  statute  giving  such  power.  The 
court  house  is  erected  for  the  public  use,  to  furnish 
a  place  to  hold  the  courts,  and  for  offices  for  the  clerk, 
sheriff,  treasurer  and  auditor,  and  for  such  other  pub- 
lic purposes  as  may  be  necessary. 

The  increase  in  the  business  of  the  court  may  from 
time  to  time  require  additional  rooms  in  which  to  hold 
court,  as  well  as  for  juries  and  grand  juries,  and  for 
the  county  officers  named,  and  the  board  of  commis- 
sioners cannot,  bv  contract,  prevent  themselves  or 
their  successors  from  using  or  setting  apart  for  the 
court,  or  the  county  officers,  or  for  other  public  pur- 
poses, rooms. in  the  court  house  not  before  used  for 
such  public  purpose. 

The  contract  in  controversy  here,  if  valid,  would 
prevent  the  board  of  commissioners  for  ten  years, 
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from  May  1,  1894,  from  using  the  rooms  mentioned 
in  the  lease,  for  any  pnblic  pnrposes,  no  matter  how 
urgent  the  necessity.  During  this  time  the  board  is 
required  to  furnish  heat,  light  and  water  in  the  rooms 
to  the  lessees,  and  a  janitor  to  take  care  of  the  rooms, 
or  respond  in  damages  for  a  failure  so  to  do.  Such 
a  use  of  the  property  is  a  private  and  not  a  public  use. 

Sections  5T45  (7830),  supraj  gives  the  board  of  com- 
missioners the  power  to  sell  the  ground  upon  which 
a  court  house  is  situate,  and  to  purchase  in  lieu 
thereof,  in  the  name  of  the  county,  other  ground  in 
the  county  seat  on  which  such  building  shall  be 
erected. 

Under  the  law 'in  this  State,  the  board  of  commis- 
sioners may  also,  upon  petition  and  proper  procedure, 
order  the  re-location  of  the  county  seat;  in  such  case 
the  public  grounds  in  the  old  county  seat  are  con- 
veyed away  and  are  not  owned  by  the  county.  The 
contract  mentioned,  if  upheld,  deprives  the  board  of 
the  right  to  exercise  power  or  jurisdiction  in  these 
matters,  without  incurring  a  liability  for  damages  for 
a  breach  of  such  contract.  Drifiwaody  etc..  Tump.  Co. 
V.  Boardj  etc.,  72  Ind.,  on  pp.  239,  240,  241,  242. 

It  may  be  correctly  said  that  the  board  of  commis- 
sioners cannot,  by  contract,  preclude  itself  or  its  suc- 
cessors from  the  right  and  duty  to  exercise  the  powers 
given  it  by  statute  when  in  its  judgment  or  discretion 
it  is  deemed  necessary  so  to  do.  Driftwood^  etc^  Tump. 
Co.  V.  Boardy  ete.,  supra;  Boards  etc^f  v.  Taylor^  123  Ind. 
148  (154.) 

It  is  urged  that  municipal  corporations  have  the 
power  to  lease  rooms  not  needed  for  public  use,  and 
that  this  settles  the  question  here.  The  courts  in 
some  States  have  held  that  where  a  municipal  cor- 
poration has  in  good  faith  built  and  used  a  town 
liall  for  municipal  purposes,  it  has  the  right  to  allow 
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it  to  be  used  incidentally  for  other  purposes,  either 
gratuitously  or  for  a  compensation.  Warden  v.  New 
Bedford,  131  Mass.  23,  41  Am.  Rep.  185. 

But  this  use  was  only  temporary,  did  not  interfere 
with  the  municipal'  use  of  the  hall,  and  was  incidental 
only. 

In  such  States,  however,  it  is  held  that  when  a  city 
or  town  does  not  devote  its  city  or  town  hall  or  other 
public  building  exclusively  to  municipal  use,  but  lets 
it,  or  a  part  of  it,  for  its  own  advantage  and  emolu- 
ment by  receiving  rents  or  otherwise,  it  is  liable  while 
it  is  so  let  to  any  person,  for  an  injury  caused  by  any 
defect  or  want  of  repair  in  such  hall  or  public  build- 
ing, in  the  same  manner  as  a  private  owner  would  be. 
But  there  would  be  no  such  liability  if  such  hall  or 
public  building  were  used  solely  for  municipal  pur- 
poses.   Warden  v.  Netc  Bedford,  supra. 

This  is  a  clear  recognition  by  the  courts  that  when 
the  city  or  town  buildings  are  let  to  private  parties 
such  use  is  a  private  and  not  a  public  use. 

Under  the  laws  in  this  State,  the  land  upon  which 
the  court  house  is  erected  is  purchased  and  held  only 
for  such  purpose,  which  is  a  public  purpose,  and 
under  all  the  authorities  can  be  used  for  no  other 
purpose. 

It  is  clear,  therefore,  that  the  cases  concerning  the 
power  of  a  municipal  corporation  to  rent  its  public 
buildings  can  have  no  application  in  this  case.  The 
difference  is  recognized  in  Boiling  v.  Mayor  of  Peters- 
burgh,  8  Leigh  (Va.)  224. 

In  that  case  the  doctrine  was,  under  a  statute 
authorizing  it,  carried  much  further,  but  it  was  also 
expressly  held  that  if  the  conveyance  had  been  made 
to  the  county  whereon  to  erect  a  court  house  the  rule 
would  not  apply. 

The  court  said:    ^^If  the  purchase  in  this  case  had 
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been  made  by  the  corporation  court  of  the  town  of 
Petersburgh  under  the  act  of  assembly  empowering 
the  county  and  corporation  courts  to  purchase  lands 
whereon  to  erect  a  court  house  and  other  buildings 
connected  with  the  administration  of  justice,  I  should 
haye  been  clearly  of  the  opinion  that  the  land  could 
not  be  applied  to  purposes  other  than  those  indicated 
by  the  act  of  assembly*  For  as  the  courts  have  not 
general  power,  but  a  special  power  for  particular  pur- 
poses only^  they  must  of  necessity  be  confined  in  their 
use  of  the  lands  to  the  purposes  for  which  authority 
was  given  to  purchase."  Boiling  v.  Mayor  of  Peters- 
hurgj  supraj  on  p.  233. 

If  the  board  of  commissioners  had  the  power  to  rent 
two  rooms  in  the  court  house  for  ten  years,  it  has  the 
power  to  rent  the  same,  as  well  as  other  rooms,  for  a 
longer  period.  If  such  power  exists,  then  the  county, 
although  organized  solely  for  governmental  purposes, 
may,  by  the  exercise  of  such  power  by  its  commis- 
sioners, be  made  liable  for  injuries  caused  by  the 
negMgenQe  of  its  officers  in  failing  to  keep  such  court 
house  in  repair.  Worden  v.  New  Bedford,  supra.  But 
this  court  held  in  Board,  etc.,  v.  Daily,  132  Ind.  73,  that 
a  county  is  not  liable  for  injuries  occasioned  by  the 
negligence  and  carelessness  of  the  board  of  commis- 
sioners in  the  care  and  control  of  the  court  house. 
The  court  said :  "It  is  now  well  settled  that  counties 
are  involuntary  corporations  organized  as  political 
subdivisions  of  the  State  for  governmental  purposes 
and  not  liable  any  more  than  a  State  would  be  liable 
for  the  negligence  of  its  agents  or  officers."  If  the 
county  is  not  liable  in  such  cases,  it  is  evident  that 
the  board  of  commissioners  has  no  power  to  make  a 
contract  or  perform  any  act  which  will  render  the 
county  liable  for  injury  to  persons  caused  by  the 
Vol.  144—8 
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negligence  of  its  of&cers  in  failing  to  keep  the  court 
house  in  proper  repair. 

We  think  it  clear,  both  upon  principle  and  author- 
ity, that  the  boards  of  commissioners  in  this  State  have 
no  power  to  rent  the  court  house,  or  any  part  of  it,  for 
private  use,  and  that  the  relation  of  landlord  and 
tenant  cannot  exist  between  the  county  and  any 
private  person  as  to  the  court  house,  or  any  part 
thereof,  under  the  laws  now  in  force. 

There  is  no  statute  in  this  State  authorizing  the 
boards  of  commissioners  to  rent  the  court  house,  or 
any  part  thereof,  for  private  use. 

It  follows  that  the  court  erred  in  overruling  the  de- 
murrer to  the  information. 

Judgment  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  information,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

FUed  March  8, 1896. 


|l0O  459 

144  IH 

170  «76 

170  677 


No.  17.741. 


DeWISESE  et  AL.  V.  HUTTON  ET  AL. 


Appellatb  Procedure. — Judgment. —  Presumption. —  A  judgment 
general  in  form  will  be  presumed  on  appeal  to  have  been  rendered 
on  an  unobjectionable  paragraph  of  a  complaint  containing  two  or 
more,  if  any  of  them  was  good. 

Same. — Surphaage,  Motion  to  Strike  Out, — ^The  overruling  of  a 
motion  to  strike  out  parts  of  a  pleading,  consisting  of  mere  surplus- 
age, is  not  available  error. 

Ihjunotion. —Bepair  of  Bridge.— Illegal  Contract^One  who  has 
contracted  with  the  board  of  county  commissioners  for  the  repair 
of  a  specified  bridge  may  be  joined  with  such  commissioners  in  an 
action  to  restrain  the  performance  of  the  contract  on  the  ground 
that  it  is  illegal 
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Samb. — Illegal  Contract. — Bond  for  Faithful  Exeeutum. — Repair  of 
Bridge, — The  giving  of  a  bond  for  the  faithful  execution  of  a  con- 
tract with  the  board  of  county  commissioners  for  repairing  a  bridge 
will  not  prevent  an  action  to  restrain  the  performance  of  such  con- 
tract on  the  ground  that  it  was  milawf  uL 

BBiDQBS.'^Repair.—Notice.'^BidB.Statute  Con^^rued —The  provi- 
sions of  sections  8278-8280,  R.  S.  1894,  requiring  notice  and  com- 
petitive bidding  where  the  construction  or  repair  of  a  bridge  is  en- 
trusted to  a  supenntendent,  and  authorizing  but  not  requiring  such 
an  appointment  to  be  made,  does  not  apply  where  no  superintend- 
ent is  appointed. 

Bams.^  Contract  for  Repairs. — Ultra  Vires,— A  contract  by  the  board 
of  commissioners  of  a  given  county  for  repairs  upon  a  bridge,  for 
which  no  estimate  has  been  made  or  directed,  is  ultra  vires  and 
void  under  sections  8275-8277,  R.  S.  1894,  making  bridge  repairs 
primarily  a  charge  on  the  road  district  in  which  the  bridge  is 
situated,  and  auUioriadng  such  board  to  appropriate  such  public 
m<xiey  for  the  repairs  only  where  the  '^estimate"  therefor  exceeds 
the  ability  of  the  road  district  to  perform  by  applying  its  ordinary 
road  work  and  tax. 

HARMi.Kfifl  Errob. — Denying  Motion  to  Dissolve  Restraining  Order. — 
Error,  if  any,  in  denying  a  motion  to  dissolve  a  restraining  order,  is 
harmless  where  the  injunction  is  made  perpetual  on  a  general 
hearing. 

From  the  Pulton  Circuit  Court. 

M.  A.  BakeVy  M.  L.  EssickSj  for  board  of  commis- 
sioners, and  Conner^  Rawley  &  McMahan  and  J.  H. 
BibleVy  for  appellant  Godman. 

Holman  &  Stephenson  and  E.  MyerSy  for  appellees. 

Hackney,  C.  J. — The  appellants,  Deweese,  Dudgeon 
and  Lovatt,  as  the  board  of  commisHioners  of  Fulton 
county,  and  Godman,  a  contractor  with  said  board  for 
the  repairs  of  a  certain  bridge  in  said  county,  were 
sued  by  the  appellees,  tax  payers  of  said  county,  to  re- 
strain the  performance  of  a  contract. 

There  were  two  paragraphs  of  complaint  which  are 
here  questioned  for  the  first  time.  It  is  only  where 
the  complaint,  as  an  entirety  is  bad,  that  its  sufficiency 
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can  be  questioned  for  the  first  time  in  this  court, 
Ashton  V.  8h€pli€rdj  120  Ind.  69;  Branch  v.  Faiist^llB 
Ind.  464;  LudloWy  Guard,  ^  v.  Ludlow^  109  Ind.  199; 
Hutchings  v.  Hayj  132  Ind.  369. 

The  second  paragraph,  in  our  opinion,  was  suf- 
ficient. It  alleged  the  execution  of  a  contract  between 
Godman  and  the  members  of  the  board  for  repairs 
upon  a  bridge,  in  which  contract  the  board  obligated 
the  county  to  pay  Godman  the  cost  thereof,  to- wit: 
f  5,500;  that  no  action  was  taken  by  the  board  to  de- 
termine that  public  convenience  required  the  pro- 
posed repairs;  that  no  survey  or  estimate  for  said  re- 
pairs was  ever  made  or  directed;  that  the  contract 
was  let  to  Godman  without  competition  and  at  an  ex- 
cess over  the  real  cost  of  the  repairs  of  f 4,000,  and 
there  were  other  allegations  as  to  the  failure  to  ap- 
point a  superintendent,  give  notice  for  bids,  etc. 
Primarily  bridge  repairs  are  to  be  made  by  the  road 
district  in  which  the  bridge  is  situated,  and  the 
authority  of  the  board  of  county  commissioners  to  ap- 
propriate public  moneys  for  such  repairs  is  limited  to 
those  cases  where  the  estimate  for  such  repairs  "shall 
exceed  the  ability  of  the  road  district  *  •  by  the 
application  of  its  ordinary  road  work  and  tax."  R.  S. 
1894,  sections  3275,  3276,  3277,  3282  (R.  S.  1881,  sec- 
tions 2885,  2886,  2887,  2892);  Boards  etc.,  v.  Allman, 
Admr.y  142  Ind.  673;  Driftwood^  etc.,  Co.  v.  Board, 
etc.,  72  Ind.  226. 

In  section  3275,  supra,  it  is  provided  that  "When- 
ever, in  the  opinion  of  the  county  commissioners,  the 
public  convenience  shall  require  that  a  bridge  should 
be  repaired  or  built  over  any  watercourse,  they  shall 
cause  survey  and  estimate  therefor  to  be  made,  and 
direct  the  same  to  be  erected."  By  section  3276, 
supra,  it  is  provided  further  that  "If  the  estimate 
therefor  shall  exceed  the  ability  of  the  road  district 
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in  which  such  bridge  is  to  be  built,  by  the  applica- 
tion of  its  ordinary  road  work  and  tax  to  perform,  the 
county  commissioners  biay  make  an  appropriation 
from  the  county  treasury  to  build  or  repair  the  same." 
In  Driftwoody  etc^  Co.  v.  Boards  etCfSupra,  it  was  said  of 
these  sections:  '^By  the  first  section  of  the  act  above 
set  out,  when  a  bridge  is  to  be  repaired  or  built,  the 
commissioners  are  to  ^cause  surveys  and  estimates 
therefor  to  be  made,  and  direct  the  same  to  be 
erected.'  Why  were  surveys  and  estimates  to  be 
made?  The  second  section  answers  this  question.  It 
is  because  the  appropriation  from  the  treasury  de- 
pends upon  the  question  whether  the  estimate  ex- 
ceeds the  ability  of  the  road  district,  by  the  applica- 
tion to  the  work  of  the  ordinary  road  work  and  the 
tax  of  the  district.  It  was  not  contemplated  that  the 
exi>ense  should  be  borne  by  the  county  treasury,  ex- 
cept the  excess  beyond  the  ability  of  the  road  district." 
Inthe  J3oard,  etc.y  v.  Allman^  Admr.j  suprHy  it  was  said 
of  the  sections  of  the  statute  above  cited:  '^It  certainly 
cannot  be  claimed  that,  under  these  sections,  the 
board  of  commissioners  have  general  power  to  make 
appropriations  of  public  funds  for  the  repair  of 
bridges.  Such  appropriations  can  only  be  made  in 
certain  cases,  and  upon  certain  contingencies."  One 
of  such  contingencies  the  court  gave  as  follows:  "The 
board  can  in  no  case  pay  for  repairs  out  of  the  county 
treasury,  unless  the  road  district  first  applies  its  ordi- 
nary road  work  and  tax  in  making  the  repairs.  Then 
the  board  may,  if  it  deem  the  bridge  of  sufficient  im- 
portance, pay  the  residue  out  of  the  county  treasury." 
It  appears,  therefore,  from  the  allegations  of  the  com- 
plaint that  the  appellants  were  not  in  the  exercise  of 
this  special  and  limited  power,  but  were  acting  upon 
the  assumption  of  a  general  power  to  appropriate  for 
the  repair  of  bridges.    The  error  of  the  board  was  not 
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a  mere  irregularity,  but  was  the  assumption  of  a 
power  not  possessed,  and  its  act  was  void. 

In  argument,  counsel  place  much  stress  upon  the 
fact  that  no  notice  for  the  receipt  of  bids  was  given 
and  competition  permitted.  It  is  to  be  regretted  that 
a  board  would  award  a  contract  for  a  work  so  exten- 
sive and  valuable  without  estimates  and  competition, 
and  it  is  to  be  regretted  that  no  statute  requires  such 
competition.  The  importance  of  the  requirement  will 
not,  however,  warrant  the  holding  that  sections  3278, 
3279  and  3280,  E.  S.  1881,  supply  the  requirement. 
Those  sections  permit  the  appointment  of  a  superin- 
tendent of  construction  and,  where  the  work  is  en- 
trusted to  him,  notice  and  competitive  bidding  are  re- 
quired.  They  have  no  application  where  a  superin- 
tendent is  not  appointed,  and  probably  none  where 
repairs  only  are  to  be  made.  Nor  is  an  appointment 
imperative.    State,  ex  rely  v.  Board,  etc.,  125  lad.  247. 

It  is  suggested  by  the  appellant,  Godman,  that  the 
cause  of  action  pleaded  is  not  good  as  against  him^ 
even  if  good  as  to  the  board.  He  and  the  commis- 
sioners have,  by  the  contract,  assumed  mutual  obliga- 
tions, and  it  is  by  the  joint  acts  of  the  board  and  said 
Godman  that  the  appropriation  is  to  be  made  from 
the  treasury.  We  observe  no  good  reason  for  assum- 
ing that  all  parties  to  the  contract  may  not  be  en- 
joined in  one  suit. 

It  is  never  available  error  to  overrule  a  motion  to 
strike  out  parts  of  a  pleading  consisting  of  a  mere  sur- 
plusage. Owen  V.  Phillips,  73  Ind.  284;  Letois  v.  Ood- 
man,  129  Ind.  359. 

It  was  harmless,  therefore,  to  overrule  the  motion 
of  appellants  to  strike  out  a  copy  of  the  contract  in 
question,  which  was  filed  as  an  exhibit  with  the  com- 
plaint. 

It  is  certainly  an  error  to  suppose,  as  counsel  seem 
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to  asserty  that  the  bond  of  Qodman  for  the  faithful  ex- 
ecution of  the  contract  supplies  to  the  appellees  such 
a  remedy  at  law  as  would  preclude  the  enforcement  of 
equitable  remedies  against  the  execution  of  the  con- 
tract The  measure  of  liability  upon  the  bond  does 
not  secure  the  tax  payer  against  an  unauthorized  ex- 
penditure of  public  moneys.  It  secures  the  terms  of 
the  contract  on  behalf  of  Godman^  nothing  more. 

The  separate  answer  of  Qodman  set  up  the  contract 
between  himself  and  the  board  and  alleged  the  execu- 
tion of  a  bond|  with  approved  sureties,  for  faithful 
performance  of  the  contract. 

To  this  answer  the  court  below  sustained  the  de- 
murrer of  the  appellees.  This  ruling  presents  prac- 
tically the  same  question  arising  upon  the  complaint, 
namely,  the  power  of  the  board  to  execute  it,  and 
what  we  have  said  of  the  complaint  applies  against 
the  answer. 

The  appellants  complain  of  the  action  of  the  trial 
court  in  denying  their  motion  to  dissolve  the  restrain- 
ing order  and  in  refusing  to  entertain  certain  af- 
fidavits in  support  of  the  motion.  None  of  the  af- 
fidavits went  to  the  power  of  the  board  to  execute  the 
contract,  and  could  not  have  done  so  without  disclos- 
ing action  by  the  board  in  the  way  of  causing  survey 
and  estimate  and  contracting  for  an  expenditure  in 
addition  to  the  road  work  and  tax  of  the  district.  Be- 
sides, there  was  a  general  hearing  upon  the  issue 
tendered  by  the  complaint,  and  the  injunction  was 

made  perpetual.  If  that  action  was  correct  the  appel- 
lants could  not  have  been  harmed  by  the  inter- 
mediate error,  if  there  was  such  error. 

Upon  the  question  of  the  sufficiency  of  the  com- 
plaint and  of  the  answer,  counsel  for  the  appellants 
insist  that  a  collateral  attack  upon  the  action  of  the 
board  was  not  allowable,  since,  as  claimed,  the  board 


120  SUPREME  COURT  OF  INDIANA, 

Deweese  et  al.  v.  Button  et  al. 

had  jurisdiction  of  the  general  subject;  that  it  exer- 
cised a  discretion  entrusted  to  it  by  the  statute,  and 
that  though  an  error  in  judgment  may  have  resulted 
in  an  unwise  or  improvident  contract,  the  courts  may 
not  interfere  with  that  action.  There  is  no  question 
of  the  rule  to  which  counsel  refer,  but  our  only  doubt 
is  as  to  its  application  in  the  present  case. 

In  the  matter  of  the  agreed  price  for  the  repairs, 
unless  it  appeared  that  the  parties  acted  fraudu- 
lently, there  could  probably  be  no  relief  in  collateral 
proceedings,  since  that  would  involve  a  question  of 
judgment  certainly  entrusted  to  the  board,  in  such 
cases  as  the  board  might  act  So  with  reference  to 
the  condition  of  the  bridge  and  the  necessity  for  re- 
pairs. But,  as  we  have  seen,  the  first  question  that 
confronts  us  is  as  to  whether  a  contingency  existed  in 
which  the  board  possessed  the  power  to  act,  in  the  ex- 
ercise of  its  judgment  and  discretion.  By  the  cases 
of  Driftwood,  etc.,  Co.  v.  Board,  etc.,  supra,  and  Board, 
etc.,  V.  Allman,  supra,  it  was  held  that  there  was  no 
power  to  act,  excepting  to  supplement  the  ordinary 
road  work  and  tax  of  the  road  district  in  making  such 
repairs. 

It  is  a  familiar  rule  and  the  undoubted  policy  of  the 
law  to  require  of  such  corporations  a  strict  observ- 
ance of  their  powers.  It  would  be  a  very  liberal  con- 
struction of  these  statutes  which  would  sanction  a 
contract,  and  an  appropriation  of  public  moneys 
thereunder,  upon  the  theory  that  general  power  ex- 
isted to  assume,  primarily,  the  obligation  to  repair 
bridges  when  the  statutes  have  conferred  special 
power  to  be  exercised  upon  a  particular  contingency. 
Where  power  is  not  given  expressly  or  by  fair  impli- 
cation from  some  express  grant,  it  does  not  exist,  and 
its  exercise  is  ultra  vires,  15  Am.  and  Eng.  Ency.  of 
Law,  p.  1039;  Kyk  v.  Malin,  8  Ind.  34;  City  of  Indian^ 
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apolis  Y.  IndianapoliSy  etc^  Co.,  66  Ind.  396;  Smith  t. 
City  of  Madison,  7  Ind.  86;  City  of  Lafayette  v.  Cowj  5 
Ind.  3& 

There  being  no  available  error  in  the  record,  the 
judgment  of  the  circuit  court  is  affirmed. 

Filed  March  8, 1896. 


Na  17,476. 

Dalton  V.  The  Cleveland,  Cincikkati,  CmoAOO  and 

St.  Louis  Railway  Co. 

DrjuvcnoN.— iVtctaanee. — Erection  of  Building,— The  erection  of  a 
building  which  will  not  of  itself  constitute  a  nuisance,  will  not  be 
enjoined  because  the  use  to  which  it  is  designed  to  be  put  would 
constitute  such  a  nuisance. 

From  the  Vigo  Circuit  Court 

L.  8.  Dalton  and  S.  C.  Davis^  for  appellant. 

B.  K.  Elliott  and  W.  F.  Elliott,  for  appellee. 

Hackney,  C.  J. — The  lower  court  denied  the  appel- 
lant's petition  for  an  injunction,  and  that  ruling  is 
here  presented  as  error  arising  upon  the  evidence.  By 
the  petition  it  was  alleged  that  the  appellant  owned 
a  lot  in  the  village  of  Fontanet,  on  the  line  of  appel- 
lee's railway  and  adjacent  to  its  right-of-way,  upon 
which  lot  appellant  maintained  a  building  for  the 
combined  purposes  of  a  bu.siness  house,  a  dwelling 
and  a  meeting  place  for  social  and  benevolent  so- 
cieties; that  the  appellee  was  proceeding  in  the  erec- 
tion of  a  structure,  opposite  and  very  near  to  the  ap- 
pellant's building,  to  be  used  as  a  coal  chute  for  coal- 
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ing  its  locomotives;  that  from  the  height  and  char- 
acter of  the  structure  it  would  greatly  impair  the  ac- 
cess, the  view,  the  light  and  the  air  to  her  building;  , 
that  its  use  for  the  purposes  aforesaid  would  cause 
unusual,  loud,  and  offensive  noises  constantly,  by  day 
and  by  night,  disturbing  the  sleep  and  impairing  the  use 
of  the  appellant's  building  for  business,  social,  and 
residence  purposes;  that  the  use  of  said  coal  chute 
would  produce  great  quantities  of  dust  which  would 
be  blown  into  appellant's  building,  injuring  the  fur- 
niture, the  stock  in  trade  and  the  comfortable  enjoy- 
ment of  living  within  it;  that  the  storage  and  hand- 
ling of  the  coal  would  bring  to  appellant's  premises 
and  within  her  building  the  fumes  of  sulphur  and  the 
odors  of  other  gases  injurious  to  health  and  destruc- 
tive of  business  in  her  building;  that  the  escaping  of 
steam,  soot  and  smoke  from  the  locomotives,  fre- 
quently taking  coal  at  said  chute  would  not  only  dis- 
turb the  occupants  of  her  building  by  the  noise,  but 
would  enter  the  building,  to  the  annoyance  and  dis- 
comfort of  the  occupants;  that  said  locomotives  would 
drop  fire  about  said  chute,  exposing  it  to  destruction, 
greatly  increasing  the  hazards  from  fire  to  her 
buildings.  From  these  alleged  causes  general  and 
special  damages  are  alleged,  and  it  is  prayed  that  the 
further  construction  of  said  coaling  station  be  en- 
joined. 

There  is  no  evidence  that  the  structure  will  ma- 
terially obstruct  or  impair  the  enjoyment  of  the  ap- 
pellant's property  with  respect  to  any  of  the  ease- 
ments in  light,  air  or  access.  It  is  wholly  within  the 
appellee's  right-of-way,  does  not  reach  the  highway 
upon  which  the  appellant's  lot  fronts,  and  the  build- 
ing proper  is  not  directly  opposite  to  appellant's 
building,  though  a  trestle,  upon  which  cars  are  to  be 
stored  for  unloading,  does  extend  to  a  point  near  to 
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said  highway  and  directly  south  of  the  appellant's 
building.  There  being  no  such  evidence,  the  appellee 
insists  that  though  there  may  be  conflict  in  the  evi- 
dence upon  the  alleged  injurious  uses  of  the  structure, 
this  court  should  not  pass  upon  such  conflict,  and  that 
conceding  such  future  uses  to  be  injurious  to  the  ap* 
pellant  and  her  property,  a  court  of  equity  may  not 
enjoin  the  erection  of  the  structure,  and  that,  at  most, 
such  uses  only  would  be  enjoined.  Since  it  is  the  erec- 
tion of  the  structure  that  is  sought  to  be  enjoined  and 
not  the  uses  of  the  structure,  the  appellee's  proposi- 
tion suggests  a  very  important  inquiry.  The  appel- 
lant's only  answer  to  this  proposition  is  that  to  per- 
mit, without  question,  the  erection  of  the  structure 
and  the  investment  therein  of  a  large  sum  of  money, 
would  be  asserted  by  the  appellee  as  an  eflfective 
estoppel  to  thereafter  question  the  uses  for  which  the 
structure  was  designed.  It  is  not  necessary  that  we 
should  decide  to  what  extent  the  appellee  might,  by 
estoppel,  acquire  the  vested  right  to  conduct  and  con- 
tinue a  nuisance,  for  it  seems  to  us  plain  that  the  ap- 
pellant, to  avoid  an  estoppel,  was  not  required  to  in- 
stitute this  suit,  but  could  have  given  such  notice  of 
opposition  to  the  structure  and  protest  against  such 
future  uses  as  to  have  been  free  from  the  charge  of 
laches.  No  issue  was  made  upon  the  pleadings  or  the 
evidence  as  to  the  uses  to  which  said  structure  might 
be  employed,  other  than  for  coaling  purposes,  and  we 
have  no  means  of  knowing  that  the  company  could 
not  use  it  for  other  and  legitimate  purposes.  We  do 
not  decide,  however,  that  an  injunction  should  be 
granted  to  prevent  the  erection  of  a  building,  not  of 
itself  a  nuisance,  though  the  owner  could  make  no 
other  use  of  the  building  than  that  which  would  con- 
stitute a  nuisance.    On  the  contrary,  we  are  impressed 


124  SUPREME  COURT  OF  INDIANA, 

Dalton  v.  CleTeland,  Cincinnati,  Chicago  and  St  Louis  Bailwaj  Go. 

that  a  structure  not  in  itself  a  nuisance,  may  be 
erected  without  interference  from  the  courts,  if  the 
owner  will  invest  with  the  chance  of  a  denial  of  his 
right  to  conduct  within  it  a  particular  business  or  use 
which  may  be  declared  a  nuisance,  or  the  further 
chance  that  he  may  not  find  a  use  for  it  which  will  not 
prove  a  nuisance. 

Thcf  courts  have  no  privilege  to  deny  one  the  right 
to  expend  his  money  unwisely  or  to  erect  such  build- 
ings upon  his  lands  as  do  not  materially  interfere 
with  the  reasonable  enjoyment  by  others  of  their 
property.  That  appellant  might  have  sought,  in  this 
suit,  to  restrain  unlawful  uses  of  the  structure  is  not 
questioned,  but  that  she  did  not  do  so  is  free  from  the 
slightest  doubt.  In  Wood.  Nuisances,  section  997) 
it  is  said:  ^^But  if  the  bill  seeks  to  enjoin  the  erection 
of  a  building  upon  the  ground  that  its  use  will  be  a 
nuisance,  it  must  be  alleged  in  the  bill  and  proved 
upon  the  trial  that  the  building  itself  will  be  a  nuis- 
ance, and  that  it  can  be  devoted  to  no  use  except  such 
as  will  be  productive  of  such  results."  This  proposi- 
tion is  supported  by  the  case  of  Cleveland  v.  Citizens^ 
etc.y  Co.f  20  N.  J.  Eq.  201.  The  case  in  hand  does  not 
meet  the  requirements  of  this  proposition,  though,  as 
we  have  said,  this  proposition  is  as  liberal  as  the  ap- 
pellant could  require.  In  addition  to  the  authority 
cited,  see  Reiser  v.  Lovetty  85  Ind.  240 ;  Bowen  v.  Mauzj/y 
117  Ind.  258;  Robinson  v.  City  of  Talparaiso^  136  Ind. 
616.  Each  of  these  cases  recognizes  the  rule  that 
equity  will  not  restrain  that  which  is  not  a  nuisance 
upon  the  claim  that  it  may  be  so  used  as  to  constitute 
a  nuisance.  In  this  view  of  the  case  it  is  unnecessary 
to  pass  upon  the  sufficiency  of  the  evidence  to  estab- 


NOVEMBER  TERM,  1895— Vol.  144.        126 

Soott  V.  Cleveland,  Cincinnati,  Chicago  and  St  Lonia  Railway  Ca 

lish  the  allegations  that  from  soot,  steam,  dust,  gases 
and  noise  the  coaling  of  locomotives  will  become  a 
nuisance. 

There  being  no  available  error  in  the  record,  the 
judgment  of  the  circuit  court  is  affirmed. 

FUed  March  4,  18M. 


Na  17,000. 


144       rj:> 

Scott  v.  Clevelakd,  Cincinnati,  Chicago  and  St. '- 

Louis  Railway  Co. 


Plbaddto. — Complaint — Tfieory, — The  want  of  a  theory  does  not 
make  a  complaint  demurrable  if  it  statee  sufficient  facte  to  consti- 
tute a  cause  of  action. 

Same, — Complaint. — RaUroatL — Dama(fe9  to  i\iMen{^.— ATerments 
that  a  conductor  noKligently  and  carelessly  mistreated  a  passenger 
in  carrying  her  beyond  her  destination  and  in  stopping  at  a  distance 
from  the  depot  and  roughly  ordering  and  forcing  her  to  get  off,  are 
not  sufficient  to  constitute  a  cause  of  action,  where  it  is  not  alleged 
that  she  had  conformed  to  the  rules  of  the  company  and  had  paid 
her  fare,  or  offered  to  do  so. 

Saxx. — Complaint, — Railroad. — Damages  to  Passenger. — ^Ayerments 
that  a  carrier's  servants  carelessly  and  negligently  cause  a  passen- 
ger to  enter  a  train  for  which  she  had  a  ticket  given  her  by  mistake, 
without  averment  of  their  knowledge  that  she  did  not  desire  to 
take  passage  on  the  train  indicated  by  the  ticket  she  held,  do  not 
constitute  a  cause  of  action  against  the  carrier. 

ILoLBOAD. — Passenger.  —  Ticket  Agen  t. — Breach  of  Duty.  —  Union 
Depot. — ^A  railroad  company  whose  ticket  is  given  by  mistake  to  a 
passenger  in  lien  of  a  ticket  of  another  company  which  was  called 
for,  where  it  was  bought  in  a  union  depot,  of  an  agent  who  had 
authority  to  sell  tickets  for  both  companies,  is  not  liable  for  the 
agent* s  mistake,  since  the  breach  of  duty  is  that  of  the  company 
whose  ticket  was  desired. 

From  the  Putnam  Circuit  Court. 
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jr.  B.  East,  B.  G.  Miller,   C.  C.  Matson  and  S.  E. 
Matson,  for  appellant. 

B.  K.  Elliott  and  W.  F.  Elliott,  for  appellee. 


McCabe,  J. — ^The  appellant  sued  the  appellee  for 
damages  suffered  by  her  on  account  of  the  alleged 
negligence  of  the  defendant 

The  circuit  court  sustained  a  several  demurrer  to 
both  paragraphs  of  the  complaint,  for  want  of  suf- 
ficient facts.  The  appellant  refusing  to  amend  or 
plead  further,  the  appellee  had  judgment,  upon  de- 
murrer, that  plaintiff  take  nothing  by  her  suit. 

The  error  assigned  is  upon  the  ruling  upon  the  de- 
murrer. 

The  substance  of  the  first  paragraph  of  the  com- 
plaint is  as  follows:  That  on  June  20^  1898^  appellant 
resided  at  Bloomington,  Indiana,  on  the  Louisville^ 
New  Albany  &  Chicago  Railway,  about  forty  miles 
south  of  Greencastle  Junction  on  said  road  where 
the  Terre  Haute  &  Indianapolis  Railroad,  commonly 
known  as  the  Vandalia,  crosses  the  former;  that 
about  one  mile  and  a  half  east  of  said  junction  was 
what  was  known  as  the  Greencastle  South  Depot,  at 
both  of  which  points  all  passenger  trains  on  said  Van- 
dalia stop  and  let  off  and  take  on  passengers; 
that  appellant  had  frequently  traveled  from  saSd 
Bloomington  to  Indianapolis,  Indiana^  by  the  way  of 
said  Vandalia  railroad,  and  knew  that  all  passenger 
trains  on  said  road  stopped  at  each  of  said  points; 
that  on  said  day,  at  about  11  o'clock  p.  m.,  appel- 
lant being  at  the  Union  Depot  in  Indianapolis  and 
wholly  unacquainted  with  appellee's  road  or  the 
stops  made  thereon,  and  desiring  to  return  to  Bloom- 
ington by  way  of  said  Vandalia,  and  by  way  of  said 
Greencastle  Junction,  she  applied  to  an  agent  in  said 
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dei>ot  for  a  ticket  over  the  Vandalia  to  Bloomington, 
which  agent  was  duly  authorized  to  sell  tickets  for  all 
roads  leading  out  of  Indianapolis  from  said  station, 
among  which  were  the  appellee's  and  the  said  Van- 
dalia, though  she  had  no  knowledge  of  his  authority 
to  sell  tickets  for  the  appellee;  that  said  agent 
negligently  and.  carelessly  gave  her  a  ticket  for 
fL85  over  and  by  way  of  appellee's  road,  which 
did  not  pass  by  said  Oreencastle  Junction,  but 
did  pass  at  what  is  known  as  the  North  Depot  at 
Oreencastle,  Indiana,  but  made  no  stop  east  thereof 
after  leaving  Indianapolis;  that  the  amount  paid 
was  the  usual  fare  rates  from  Indianapolis  to  Green- 
castle  over  both  roads;  that  after  she  had  so  pur- 
chased said  ticket  the  appellee's  agents  and  servants 
fnrther  carelessly  and  negligently  caused  her  to  enter 
one  of  the  defendant's  passenger  trains  then  about  to 
move  west,  and  relying  on  the  directions  so  given, 
and  relying  on  the  further  fact  that  the  agent  so  sell- 
ing said  ticket  had  given  her  a  ticket  over  the  said 
Vandalia,  and  believing  she  was  then  entering  the 
train  of  the  latter  company,  she  entered  said  car  and 
not  otherwise;  that  said  train  immediately  departed, 
and  in  about  an  hour  thereafter  defendant's  servants 
announced  the  station  of  Oreencastle,  and  believing 
she  was  on  said  Vandalia  railroad,  and  knowing  if 
she  was  she  could  not  change  to  the  Louisville,  etc., 
railway  until  she  reached  said  Oreencastle  Junction, 
a  mile  and  a  half  west  thereof,  and  appellee's  servants 
further  negligently  failing  to  notify  her  that  she  had 
reached  the  crossing  of  said  Louisville,  etc.,  railway, 
she  remained  on  said  train,  when  she  was  taken  to  the 
city  of  Terre  Haute,  Indiana,  and  put  off  said  train  in 
the  night,  in  the  mud  and  cinders,  more  than  a  half 
mile  away  from  any  depot  vnthout  any  one  to  protect, 
guide  or  direct  her  to  a  depot  or  hotel,  and  where,  by 
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reason  of  such  negligence  she  was  compelled  to  re* 
main  for  the  space  of  twelve  hours,  during  which 
time  she  was  greatly  frightened,  annoyed  and  humil- 
iated, took  cold  and  suffered  six  months  and  was  com- 
pelled to  expend  |20  for  medical  attendance;  that 
at  the  time  she  purchased  said  ticket  she  was  sixty- 
five  years  old,  crippled  in  her  limbs,  enfeebled  in  eye- 
sight and  was  unable  to  read  the  ticket  handed  her  by 
said  agent,  and  had  no  knowledge  that  said  ticket 
was  for  passage  over  defendant's  said  railroad,  and 
without  fault  in  the  purchase  of  said  ticket;  that 
she  received  her  injuries  aforesaid  solely  on  account 
of  the  carelessness  and  negligence  of  the  defendant 
and  without  any  fault  on  her  part,  to  her  damage 
f6,000.00,  for  which  she  demands  judgment 

The  second  paragraph  differs  in  no  material  respect 
from  the  first,  except  that  in  the  second  it  is  alleged 
in  addition  to  the  facts  averred  in  the  first  that  she 
made  inquiries  while  at  said  Greencastle  as  to  what 
the  distance  was  to  the  junction,  but  could  obtain  no 
information  thereon,  and  that  the  conductor,  with  full 
knowledge  of  the  facts  herein  set  forth,  negligently 
and  carelessly  mistreated  her  in  this,  to-wit:  That  he 
carried  her  to  Terre  Haute,  Indiana,  stopped  his  train 
a  half  mile  from  the  depot  and  there  angrily  and 
roughly  ordered  plaintiff  from  said  train,  and  hur- 
riedly removed  her  therefrom  at  2  o'clock  in  the  morn- 
ing, forced  her  to  get  off,  etc. 

It  has  been  the  subject  of  much  discussion  as  to 
what  the  true  theory  of  the  complaint  is,  and  it  has 
even  been  charged  that  it  is  bad  because  it  has  no 
theory.  But  the  statute  does  not  make  the  want  of 
a  theory  in  a  complaint  a  ground  of  demurrer,  but  a 
want  of  sufficient  facts  is  the  only  defect  in  that  direc- 
tion which  the  statute  makes  a  ground  of  demurrer. 
If  facts  sufficient  to  constitute  a  cause  of  action  are 
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stated  in  the  complaint,  it  is  difficult  to  see  how  a  de- 
morrer  assigning  want  of  sufficient  facts  could  be  sus- 
tained, because  the  theory  of  the  complaint  was  not 
apparent,  or  because  it  is  difficult  to  tell  which  of 
two  theories  is  the  true  one  where  the  complaint  is  so 
framed  as  to  make  either  theory  consistent  therewith. 

Such  a  defect  would  be  uncertainty,  the  remedy  for 
which  is  a  motion  to  make  more  certain  and  not  a  de* 
murrer. 

But  we  find  no  great  difficulty  here  in  ascertaining 
the  true  theory  of  the  complaint  The  gist  of  the 
action  is  the  alleged  negligence  in  delivering  to  appel- 
lant the  wrong  ticket.  Her  allegations  of  her  defec- 
tive eyesight  and  her  freedom  from  contributory  neg- 
ligence are  sufficient  to  excuse  her  for  failure  to  read 
her  ticket,  if  indeed  it  would  be  negligence  in  any 
case  for  a  passenger  to  fail  to  read  his  ticket.  But 
the  appellant  is  slow  to  say  whether  the  complaint 
rests  on  the  theory  of  the  wrong  in  carrying  her  be- 
yond her  destination  and  rudely  expelling  her  in  the 
night  at  an  unsuitable  place,  or  for  the  wrong  in  de- 
livering to  her  the  wrong  ticket 

But  let  us  inquire  whether  either  paragraph  is  good 
on  the  latter  theory,  or  whether  either  states  facts 
sufficient  to  make  the  appellee  liable  for  her  carriage 
beyond  Oreencastle  and  her  final  expulsion.  If  such 
carriage  and  expulsion  form  the  gist  of  the  action, 
then  appellee's  liability  therefor  cannot  be  aided  or 
supplemented  by  the  delivery  of  the  wrong  ticket  If 
such  carriage  and  expulsion  form  the  ground  of  the 
action,  it  was  for  the  trespass  and  not  for  negligence, 
which  is  the  theory  outlined  in  the  complaint. 

At  all  events,  she  became  a  passenger  on  appellee's 
train,  though  she  got  there  through  a  mistake  of 
somebody.  When  she  delivered  her  ticket  to  the  con- 
VoL.  144—9 
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ductor  she  had  paid  her  fare  to  Greeneastle  and  no 
further.  By  mistake  she  remained  on  the  train,  and 
on  the  way  from  Greeneastle  to  Terre  Haute  she 
learned  of  the  mistake.  She  was  still  a  passenger  and 
entitled  to  be  treated  as  such,  though  she  was  on  the 
train  beyond  Greeneastle  by  mistake.  Cincinnati^  etc., 
R.  R.  Co.  V.  Carper  J 112  Ind.  26;  ColumbuSy  etc.,  Ry.  Ca 
V.  Powell^  40  Ind.  37. 

But  while  the  appellee  owed  her  the  duty  of  treat- 
ing her  as  a  passenger  so  as  to  entitle  her  to  protec- 
tion against  the  negligence  of  the  company,  she  also 
owed  the  duty  to  the  company  of  treating  it  as  a  com- 
mon carrier. 

If  there  was  no  other  relation  created  by  the  cir- 
cumstances, as  we  shall  see  when  coming  to  consider 
the  sale  of  the  ticket,  than  that  of  passenger  and  car- 
rier, then  the  appellee,  as  a  carrier,  was  entitled  to 
compensation  for  carrying  appellant  beyond  Green- 
eastle, the  failure  to  pay  which  on  demand  would 
Justify  the  company  in  putting  her  off  the  train  at  any 
reasonable  place.  Chicago^  etc.,  R.  R.  Co.  v.  Bills, 
104  Ind.  18;  White  y.  Evansville,  efc,  R.  R,  Co.,  133 
Ind.  480,  and  authorities  cited;  Sage  v.  Evansville,  etc., 
B.  R.  Co.y  134  Ind.  100. 

A  passenger  who  fails  and  refuses  to  pay  his  fare 
has  no  right  to  demand  to  be  carried  to  a  station  be- 
fore the  company  may  rightfully  put  him  off  or  eject 
him  from  the  train.  White  v.  Evansville,  etc.,  R.  R.  Co.j 
mipra. 

The  averment  that  the  conductor  negligently  and 
carelessly  mistreated  appellant  in  carrying  her  to 
Terre  Haute,  and  stopped  a  half  mile  from  the  depot, 
and  roughly  ordered  her  from  said  train, and  hurriedly 
removed  her  therefrom,  and  forced  her  to  get  off,  etc., 
does  not  put  the  conductor  in  the  wrong,  unless  his 
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company  was  liable  for  the  delivery  of  the  wrong 
ticket.  Because  it  is  nowhere  alleged  that  she  had 
conformed  to  the  rules  of  the  company,  or  that  she 
had  paid  her  fare,  or  offered  to  do  so,  without  which 
the  conductor  had  the  right  to  put  her  off.  Chicago^ 
etc.,  B,  JB.  Co.  V.  BiUSy  supra;  White  v.  Evansvilley 
etc.,  jB.  jB.  Co.,  supra. 

That  she  was  forced  to  get  off  may  have  been 
rendered  necessary  by  her  refusal  to  pay  fare  or  get 
off  voluntarily  on  request,  or  otherwise  failing  to  com- 
ply with  the  regulations  of  the  appellee.  If  so,  the 
conductor  was  justified.  The  presumption  is  against 
misconduct,  and  that  presumption  prevails  in  favor 
of  the  conductor  until  it  is  overcome  by  such  allega- 
tions  as  put  him  in  the  wrong.  Chicago,  etc.,  R.  R.  Co. 
V.  Bills,  supra;  White  v.  Evansville,  etc.,  R.  R.  Co. 

So  that  it  appears  that  the  true  theory  of  both  para- 
graphs of  the  complaint  is  that  the  gist  of  the  action 
is  the  negligence  in  delivering  the  wrong  ticket. 

Nor  is  this  conclusion  obviated  by  the  averments 
*^at  after  she  purchased  said  ticket  and  the  same 
was  delivered  to  her,  the  defendant's  *  *  servants 
*  •  carelessly  and  negligently  ordered,  directed  and 
caused  *  *  plaintiff  •  *  to  enter  one  of  defend- 
ant's passenger  trains,"  because  there  is  no  averment 
that  such  servants  had  any  knowledge  that  she  did 
'  not  desire  to  take  passage  on  the  train  indicated  by 
the  ticket  she  held.  So  these  averments,  like  those 
as  to  her  carriage  bej^ond  Oreencastle  and  expulsion, 
have  no  force  in  showing  a  liability  on  the  part  of  ap- 
pellee, unless  they  derive  such  force  from  the  allei!;a- 
tions  of  negligence  in  the  delivery  of  the  wrong  ticket. 

And  even  then  they  will  derive  no  force  from  those 
allegations  as  against  appellee,  unless  such  allega- 
tions connect  the  dppellee  with  the  alleged  negligence 
in  the  sale  of  the  ticket 
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Such  connection  must  depend  upon  the  question 
whether  the  appellee  in  such  sale  owed  the  appellant 
any  duty,  and  whether  the  facts  alleged  show  that  the 
appellee  was  guilty  of  a  breach  of  that  duty. 

That  there  is  negligence  shown  by  both  paragraphs 
in  the  delivery  of  the  wrong  ticket,  may  be  conceded, 
and  that  the  appellant  is  shown  therein  to  be  free 
from  contributory  negligence  in  relation  thereto,  may 
also  be  conceded.  But  the  question  remains,  whose 
negligence  was  it?  It  is  settled  law,  as  was  said 
in  Faris  v.  Hobergj  134  Ind.,  at  page  274,  that:  "In 
every  case  involving  actionable  negligence,  there  are 
necessarily  three  elements  essential  to  its  existence: 
1.  The  existence  of  a  duty  on  the  part  of  the  de- 
fendant to  protect  the  plaintiff  from  the  injury  of 
which  he  complains;  2.  A  failure  by  the  defendant 
to  perform  that  duty;  and  3.  An  injury  to  the  plain- 
tiff from  such  failure  of  the  defendant" 

Both  paragraphs  show  that  appellant  applied  to 
the  ticket  agent  to  purchase  a  ticket  over  the  Van- 
dalia  to  Greencastle.  They  both  show  that  he  was 
duly  authorized  by  the  Vandalia  as  its  agent  to  sell 
such  tickets.  Therefore,  on  such  application  and  re- 
quest, and  on  payment  of  the  regular  ticket  fare  as 
shown  in  both  paragraphs,  a  duty  arose  on  the  part  of 
the  agent  of  the  Vandalia  and  the  Vandalia  itself  to 
deliver  to  appellant  a  ticket  over  its  road  to  Green- 
castle. It  failed  to  do  so,  and  therefore  was  guilty  of  a 
breach  of  the  only  duty  that  was  created  by  the  cir- 
cumstances. It  was  as  the  agent  of  the  Vandalia  that 
he  was  applied  to  for  a  ticket  over  that  road,  it  was 
as  the  agent  of  the  Vandalia  that  he  negligently 
failed  to  deliver  such  ticket,  and  therefore  the  breach 
of  duty  shown  was  a  breach  of  the  duty  that  the  Van- 
dalia owed  to  the  appellant.  The  application  and  re- 
quest, accompanied  by  payment,  for  a  ticket  over  the 
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Vandaliacreated  or  laid  no  dntyon  theappelleeof  any 
kind  whatsoever;  and  therefore,  if  the  agent,  in  issu- 
ing the  ticket  over  appellee's  road  was  acting  within 
the  scope  of  his  authority  as  the  agent  of  appellee, 
which  may  admit  of  doubt  under  the  circumstances, 
yet  it  was  no  breach  of  duty  owed  by  appellee  to  ap- 
pellant, because  appellee  owed  her  no  duty,  and  had 
no  power  to  perform  the  duty,  for  the  breach  of  which 
she  complains,  namely  the  failure  to  issue  to  her  a 
ticket  over  the  Vandalia.  See  Atchison^  etc.^  Co.  v. 
Cochran,  41  Am.  and  Eng.  R.  R.  Cases,  48  (7  L.  R.  A. 
414);  Isaacson  v.  New  York,  etc.,  B.  B.  Co.^  16  Am, 
and  Eng.  R.  R.  Cases,  188. 

It  follows  from  what  we  have  said,  that  the  facts 
alleged  concerning  the  sale  of  the  ticket  have  no  in- 
fluence on  the  facts  occurring  afterwards,  and  that 
all  of  the  facts  stated  as  occurring  thereafter  create 
no  other  relation  between  the  parties  to  this  action, 
and  impose  no  other  duties  than  those  reciprocal  obli- 
gations ordinarily  existing  between  carrier  and  pas- 
senger. 

For  the  reason  given,  both  paragraphs  of  the  com- 
plaint are  bad,  and  the  circuit  court  correctly  sus- 
tained the  demurrer  thereto. 

Judgment  aflSrmed. 

Filed  March  4,  1B96. 
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C09TRA0T. —  Capacity  to  Contract.  —  Mental  Weakness.  —  Mental  in  i^ 
weakness,  which  is  not  alone  sufficient  to  destroy  capacity  to  con-  -^^^76 
tract,  win  invalidate  a  oonreyance,  if  accompanied  by  undue  influ- 
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ence,  duress,  inadequacy  of  oonsideration,  misrepresentations,  con- 
cealment, taking  advantage  of  ignorance,  inexperience,  or  want  of 
advice. 

£vn>BNCE. — Burden  of  Proof, — Contract — ^Very  slight  circumstances 
will  cast  the  burden  of  sustaining  a  contract  upon  the  party  assert- 
ing its  validity,  where  the  other  party  was  old,  feeble,  illiterate, 
and  weak-minded  from  sickness  or  other  cause. 

Appellate  Procedure. — Sufficiency  of  Emdence, —  The  Supreme 
Court  will  not  disturb  a^  finding  by  the  court  below  on  the  weight 
of  the  evidence,  where  there  is  evidence  sustaining  it. 

Pleading. — Complaint  to  Set  Aside  a  Deed  and  Assignment. — Un- 
due InfliLence, — Bestoration  of  Consideration. — A  complaint  in  an 
action  to  set  aside  a  deed  and  an  assignment,  upon  the  ground  of 
undue  influence  and  mental  weakness,  need  not  allege  a  restoration, 
or  offer  to  restore  the  consideration,  where  the  only  consideration 
was  a  promise  to  support  plaintiff  for  life  contained  in  the  deed,  as  a 
judgment  setting  aaide  the  deed  would  also  set  aside  the  promise; 
and,  besides,  a  provision  in  a  deed  for  the  support  of  the  grantor 
during  life  cannot  be  specifically  enforced. 

From  the  Kosciusko  Circuit  Court. 

A,  O.  Wood  and  F.  E.  Bower,  for  appellant. 
jL.  W.  Royce  and  L.  H.  Haymond,  for  appellee. 

Monks,  J. — Appellee  alleged  in  her  complaint 
"that  appellant  was  her  son,  and  that  on  October  19^ 
1893,  and  for  some  time  prior  thereto,  she  was  the 
owner  in  fee  simple  of  the  undivided  one-third  of  cer- 
tain real  estate,  which  she  inherited  from  her  hus- 
band, William  Yount,  deceased,  who  was  the  father 
of  appellant;  that  her  said  husband  had  died  intes- 
tate, and  his  estate  had  never  been  administered  upon 
or  settled;  that  in  addition  to  said  real  estate  so  in- 
herited by  her,  she  was  entitled  under  the  law  to  the 
sum  of  $500  as  such  widow;  that  after  the  death  of 
her  husband,  appellant  purchased  the  interest  in  said 
real  estate  inherited  by  the  other  children  of  said 
deceased,  and  thereby  became  the  owner  of  the  un- 
divided two-thirds  of  said  real  estate,  and  was  the 
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owner  thereof  prior  to  and  on  October  19,  1893;  that 
one  Eli  Gitty,  a  son  of  appellee  by  a  former  marriage, 
was  indebted  to  her  said  husband  at  the  time  of  his 
death  in  a  considerable  sum,  evidenced  by  several 
promissory  notes  which  were  on  said  day  unpaid; 
that  said  promissory  notes  were  in  the  possession  of 
appellant,  who  claimed  to  be  the  owner  thereof  by 
assignments  executed  to  him  by  the  other  children  of 
the  deceased;  that  on  said  day,  and  for  several  years 
prior  thereto,  appellant  was  and  had  been  a  full 
grown  man,  possessed  of  intelligence,  of  sound  judg- 
ment, of  large  experience  in  the  transaction  of  bus- 
iness, a  clear  comprehension  of  the  values  of  all  kinds 
of  property  and  of  the  various  methods  of  transferring 
titles  thereto,  and  of  resolute  will  and  force  of  char- 
acter; that  on  said  day,  and  several  years  prior 
thereto,  appellee,  by  reason  of  sickness,  ill  health  and 
advanced  years,  was  weak  and  feeble  in  body  and  in 
mind;  she  was  illiterate  and  could  neither  write  nor 
read  writing,  and  was  wholly  inexperienced  in  the 
transaction  of  business,  and  totally  unacquainted 
with  the  methods  thereof;  that  she  had  but  a  meager 
knowledge  of  the  values  of  property  and  was  totally 
ignorant  of  the  means  by  which  the  title  to  property 
was  transferred  and  conveyed,  and  did  not  know  a 
deed,  even  when  read  to  her,  from  any  other  instru- 
ment in  vmting;  that  prior  to  said  day  appellant 
looked  after  the  sale  of  her  crops  and  the  expenditure 
of  the  money  derived  therefrom,  and  assumed  the 
transaction  of  her  business  for  her,  and  that  by  means 
thereof  he  had  sought  and  obtained  her  trust  and 
confidence  to  such  a  degree  that  he  could  overpower 
and  control  her  will  in  the  then  feeble  condition  of 
her  mind  and  body,  which  rendered  her  easily  suscep- 
tible to  the  influences,  arts  and  persuasions  of  appel- 
lant; that  on  said  day,  and  on  divers  other  days  prior 
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thereto,  appellant,  well  knowing  appellee's  weak  and 
feeble,  illiterate,  and  dependent  condition,  and  well 
knowing  his  power  and  influence  over  her,  and  cor- 
ruptly contriving  to  profit  thereby,  and  to  cheat  and 
defraud  appellee  out  of  her  said  property,  made  fre- 
quent visits  to  her,  and  by  means  of  persistent,  con- 
tinuous and  undue  persuasions  and  importunities, 
and  by  his  overpowering  influence,  sought  to  induce 
her  to  convey  to  him  her  said  lands,  and  transfer  to 
him  her  interest  in  the  estate  of  her  deceased  hus- 
band; that  as  a  further  means  of  effecting  his  said 
purpose,  appellant  made  threats  to  her  that  he  would 
have  an  administrator  appointed  for  the  estate  of  said 
deceased,  who  would  take  charge  of  all  the  assets  of 
said  estate,  and  that  in  such  event  she  would  be  com- 
pelled to  account  for  all  such  assets  as  she  had  used 
and  were  then  in  her  hands,  and  that  she  would 
thereby  be  put  to  great  vexation  and  trouble;  that 
through  said  administrator  he  would  press  the  collec- 
tion of  the  said  indebtedness  of  said  Gitty  to  said 
estate,  and  that  said  Gitty,  if  pressed  for  the  collec- 
tion of  said  indebtedness  would  be  broken  up  and 
financially  ruined ;  that  he,  said  appellant,  would  then 
bring  suit  for  partition  for  said  real  estate  and  thus 
put  her  to  great  expense,  trouble  and  annoyance,  and 
deprive  her  of  her  home  on  said  premises  where  she 
had  lived  for  a  long  number  of  years,  and  to  which 
she  had  become  greatly  attached;  that  said  threats 
greatly  excited  and  agitated  appellee,  and  caused  her 
to  be  seriously  concerned  about  her  welfare  and  that 
of  her  son,  Ely  Gitty;  that  while  she  was  so  excited 
and  troubled,  she  was  two  days  prior  to  said  19th  of 
October,  1893,  seized  with  an  attack  of  heart  disease 
to  which  she  was  subject,  through  which  she  was 
greatly  prostrated  in  body  and  bewildered  in  mind 
to  such  a  degree  as  to  be  incapable  of  understanding 
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the  ordinary  affairs  of  life;  that  while  in  said  condi- 
tion, bodily  and  mentally,  to-wit:  on  the  19th  day  of 
October,  1893,  the  appellant  came  to  her,  well  know- 
ing her  condition,  and  told  her  that  she  must  on  said 
day  enter  into  a  contract  with  him  for  the  conveyance 
to  him  in  the  future  of  her  said  lands  or  he  would 
cause  her  and  her  son  Eli  all  the  trouble  he  had  so 
threatened  to  do;  he  told  her  that  he  had  prepared  an 
instrument  in  writing  for  her  to  execute  and  which 
she  must  execute  at  once  if  she  wished  to  prevent  said 
threatened  trouble  to  herself  and  her  son,  Eli;  he 
falsely  represented  to  her  that  the  instrument  she  was 
to  sign  was  only  a  contract  providing  for  the  future 
conveyance  of  her  said  land,  and  not  a  deed  of  convey- 
ance thereof,  which  said  peremptory  demands  and  the 
threatened  consequences  which  were  to  fall  upon  her 
and  her  said  son,  Eli,  in  case  she  refused  compliance 
therewith,  wholly  broke  down  and  overcome  appel- 
lee's will,  and  being  so  wrought  upon  by  appellant's 
overpowering  influence  and  his  said  threats  and  his 
said  false  representations,  that  said  instrument  was 
not  a  deed,  appellant  thereby  procured  her  to  execute  to 
him  a  quit' claim  deed  conveying  to  him  in  fee  simple 
her  said  land,  and  also  an  assignment  to  him  of  all 
her  interest  in  the  estate  of  her  deceased  husband, 
without  any  consideration  whatever,  except  a  pro- 
vision in  said  deed  that  the  appellant  was  to  support 
and  maintain  her  during  her  life;  that  as  a  further 
inducement  and  consideration  by  which  to  obtain  her 
signature  to  said  instrument,  which  she  so  believed 
to  be  a  contract,  appellant  promised  and  agreed  with 
her  that  he  would  deliver  up  and  cancel  the  said  notes 
of  Eli  Gittv;  that  since  the  execution  of  said  instru- 
ment  appellant  has  refused  to  deliver  up  and  cancel 
said  notes,  though  often  requested  so  to  do;  that  ap- 
pellee relied  upon  said  representations  that  said  in- 
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strument  was  only  a  contract  as  aforesaid,  and  so  rely- 
ing executed  the  same  without  any  knowledge  that  it 
was  a  deed;  that  the  execution  of  said  instrument  was 
not  the  free,  voluntary  and  intelligent  act  of  appellee, 
but  the  execution  thereof  was  procured  by  said  over- 
powering and  undue  influence  of  appellant,  and  by  his 
false  threats  and  false  representations,  that  said  in- 
strument was  a  contract  and  not  a  deed  of  convey- 
ance; that  on  the  first  day  of  January,  1894:,  appellee 
so  far  recovered  from  said  attack  of  heart  disease  as 
to  understand  the  nature  of  said  transaction,  and  for 
the  first  time  learned  the  nature  of  said  fraud  that 
had  been  practiced  upon  her  by  appellant  and  that 
said  instrument  was  a  deed  of  conveyance  of  her  land 
to  appellant  and  also  an  assignment  to  him  of  her  in- 
terest in  said  estate;  that  she  thereupon  demanded  a 
rescission,"  etc. 

Appellant  filed  a  demurrer  to  the  complaint  for 
want  of  facts,  which  was  overruled.  An  answer  of 
general  denial  was  filed,  trial  by  the  court  was  had, 
which  resulted  in  a  finding  for  appellee,  and  over  a 
motion  for  a  new  trial,  judgment  was  rendered 
against  appellant 

The  only  errors  assigned  call  in  question  the  action 
of  the  court  in  overruling  the  demurrer  to  the  com- 
plaint and  in  overruling  the  motion  for  a  new  trial. 

Appellant  insists  "that  weakness  or  feebleness  of 
mind  itself  is  not  sufficient  to  avoid  a  deed;  that  the 
alleged  misrepresentations  were  not  such  as  she  had 
the  right  to  rely  upon;  that  the  threats  complained 
of  do  not  amount  to  duress,  and  that  there  is  no  alle- 
gation of  an  offer  by  appellee  to  restore  the  consid- 
eration received  bv  him  before  the  commencement  of 
the  action;  and  that  for  these  reasons  the  complaint 
was  insufficient  and  the  demurrer  should  have  been 
sustained."    It  is  true  that  weakness  of  mind  alone 
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does  not  render  one  incapable  of  making  a  contract. 
Weakness  or  feebleness  of  mind  may,  liowever,  be- 
come of  controlling  influence  when  connected  with 
other  facts  tending  to  establish  fraud.  While  mental 
weakness  alone  may  not  be  sufficient  to  destroy 
capacity  to  contract,  yet  if  it  is  accompanied  by  undue 
influence,  duress,  inadequacy  of  consideration,  mis- 
representations, concealment,  taking  advantage  of 
ignorance,  inexperience  and  want  of  advice,  and  the 
like,  a  conveyance  procured  by  such  means  will  be  set 
aside. 

When  a  person  is  weak  and  enfeebled  in  mind  by 
reason  of  age,  or  from  any  other  cause,  and  another 
takes  advantage  of  such  weakness  and  by  any  threats, 
artifice,  or  cunning,  or  undue  influence  he  may  possess, 
or  by  improper  practices,  induces  such  person  to  ex- 
ecute a  contract,  which  in  the  free  use  of  his  delib- 
erate judgment  he  would  not  have  entered  into,  such 
contract  should  be  set  aside  for  fraud. 

It  was  not  necessary  to  allege  in  the  complaint 

that  appellee  was  at  the  time  of  unsound  mind  or  in  such 
a  state  of  mental  imbecility  as  to  render  her  entirely 
incapable  of  making  a  deed.  It  is  sufficient  to  allege 
facts  which  show  that  from  her  sickness  and  infirm- 
ities  she  was  at  the  time  in  a  condition  of  mental 
weakness,  and  that  there  was  either  gross  inadequacy 
of  consideration  for  the  conveyance,  or  that  by  im- 
proper practices,  undue  influence,  misrepresentation, 
or  concealment,  or  taking  advantage  of  her  ignorance, 
she  was  induced  to  execute  a  deed  which  in  the  free 
exercise  of  her  deliberate  judgment  she  would  not 
have  done. 

Undue  influence  generally  occurs  when  one  of  the 
parties  is  weak  in  intellect  or  is  so  situated  or  related 
to  the  other  party  as  to  be  under  his  influence.  What 
the  relation  may  be  is  not  material  if  confldence  is 
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reposed  and  influence  obtained.  When  one  of  the 
parties  is  old  and  feeble,  illiterate,  and  weak-minded 
from  sickness,  or  other  cause,  very  slight  circum- 
stances will  cast  the  burden  on  the  other  party.  Wray 
V.  Wray^  82  Ind.  126;  Ikerd  v.  Beavers,  106  Ind.  483 
(488-490),  and  cases  cited;  McCormick  v.  Malin^  6 
Blackf.  509 ;  Ashmead  v.  Reynolds^  134  Ind.  139,  and 
cases  cited;  39  Am.  St.  Rep.  238,  and  note  on 
page  244 ;  Stumph  y.  Miller,  142  Ind.  442  ;  Hard' 
ing  V.  Handy,  11  Wheaton  103;  Harding  ▼. 
Hardy,  2  Mason  378;  Parker  v.  Parker,  45  N.  J. 
Eq.  224;  Giles  v.  Hodge,  74  Wis.  360;  Hemphill 
V.  Holford,  88  Mich.  293;  Cowee  v.  Cornell,  76 
N.  Y.  91,  99,  31  Am.  Rep.  428 ;  Oreene  v.  Roworth, 
(113  N.  Y.  Ct.  of  App.  462)  21 N.  E,  Rep.  165;  Barnard  y. 
Qantz,  140  N.  Y.  249,  35  N.  E.  Rep.  430;  1  Story 
Eq.  Jut.,  section  239;  2  White  &  Tudor's  Lead.  Cases 
inEq.,  1206-1210,  1230-1250;  2  Pomeroy  Eq.,  section 
947  ;  27  Am.  andEng.  Ency  of  Law,  453-459,  461-489. 
The  complaint  alleges  that  appellant  procured  the 
execution  of  the  deed  and  assignment  to  him  of  her 
interest  in  the  estate  of  her  deceased  husband,  which 
included  the  amount  of  $500  due  her  as  widow,  to  be 
paid  in  cash  out  of  the  assets  of  said  estate,  without 
any  consideration  whatever  except  a  provision  in  said 
deed  that  the  appellant  was  to  support  and  maintain 
her  during  her  life.  We  do  not  think,  under  these  al- 
legations, that  the  appellee  was  required  to  allege  that 
she  restored  or  offered  to  restore  any  consideration 
for  the  reason  that  the  complaint  alleges  that  she  re- 
'ceived  none  except  the  promise  to  support  her,  which 
was  contained  in  the  deed,  and  any  judgment  setting 
aside  the  deed  would  also  set  aside  the  contract  of 
support  contained  therein.    Besides,  specific  perform- 
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ance  of  a  provision  in  the  deed  that  appellant  was  to 
support  and  maintain  appellee  during  her  life  could 
not  have  been  enforced  by  appellee  against  appellant. 
Ikerd  v.  Beavers,  supra}  Louisville,  etc.,  Co.  v. 
Bodenschatz,  etc..  Stone  Co.,. 141  Ind.  251. 

The  questions  presented  in  this  case  were  fully  con- 
sidered by  this  court  in  Ashmead  v.  Reynolds,  supra^ 
and  we  think  the  law,  as  declared  in  that  case  and  in 
the  cases  cited  therein,  sustain  the  -action  of  the  trial 
court  in  overruling  the  demurrer  to  the  amended  com- 
plaint. 

It  is  urged  by  appellant  that  the  finding  of  the 
court  was  not  sustained  by  sufficient  evidence.  The 
rule  is  firmly  settled  that  if  there  is  evidence  sustain- 
ing the  finding,  this  court  will  not  reverse  the  case 
on  the  weight  of  the  evidence.  We  think  there  is  evi- 
dence which  supports  the  finding,  and,  under  the  rule 
stated,  we  cannot  weigh  the  evidence. 

This  cause  was  first  tried  by  the  court,  and  a  finding 
and  judgment  rendered  in  favor  of  appellee.  Appel- 
lant filed  a  motion  for  a  new  trial  as  a  matter  of  right, 
which  was  sustained  and  a  new  trial  giranted.  The 
case  was  again  heard  by  the  court,  a  special  judge 
having  been  appointed  and  a  finding  and  judgment 
again  rendered  in  favor  of  the  appellee.  From  this 
second  judgment  this  appeal  is  taken. 

Appellant  has  had  two  trials,  each  by  an  able  and 
Impartial  judge,  with  the  same  result  each  time. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  March  4. 1806. 
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No.  17,716. 

Tomlinson  v.  City  op  Indianapolis. 

License. — Use  of  Streets, — Market  WagoTL^City. — Nonresident — 
A  nonresident  of  a  city  may  be  lawfully  compelled  to  pay  a  license 
for  driving  a  market  wagon  upon  its  streets,  when  no  discrimina- 
tion is  made  against  him  on  account  of  his  nonresidence. 

Same.— ToM /or  Use  of  Streets,— Vehicle.— -A  toll  for  the  use  of  the 
streets,  instead  of  a  tax  on  personal  property,  is  imposed  by  a 
license  fee  charged  on  vehicles. 

Same.— For  Use  of  Streets. --Vehicle, — BeasonaJbleness  of  ToZZ.— The 
fact  that  some  revenue  arises  to  a  city  from  fees  collected  from 
licenses  for  the  use  of  streets  by  vehicles,  and  that  it  is  applied  to 
the  repair  of  the  streets,  does  not  render  a  license  of  $3.00  per  year 
for  a  one-horse  market  wagon  unreasonable. 

&ame.—TqII  for  Use  of  Street.-— Vehide.— Police  Potver.— The  police 
power,  and  not  the  taxing  power,  is  exercised  in  licensing  the  use 
of  vehicles  on  streets. 

Same. — Power  of  City  to  Exact  License  for  Use  of  Street. — Vehicle, 
— The  power  to  license,  and  to  exact  a  reasonable  license  fee,  for  the 
use  of  streets  and  alleys  by  vehicles,  is  within  the  power  of  a  mu- 
nicipality, under  a  statute  giving  power  to  regulate  such  usa 

From  the  Marion  Superior  Court 
McCullough  &  Spaan^  for  appellant. 
J.  B.  Curtis^  for  appellee. 

Howard,  J. — By  section  23  of  the  act  in  force  March 
6,  1891,  known  as  the  Indianapolis  City  Charter  (sec- 
tion 3794,  R.  S.  1894),  it  is  provided  that  the  Common 
Council  of  said  city  shall  have  power  to  enact  ordi- 
nances for  certain  purposes  therein  named,  amongst 
others,  "To  regulate  the  use  of  streets  and  alleys  by 
vehicles;"  and  "To  license,  tax  and  regulate  wheeled 
vehicles,  provided  that  the  funds  derived  therefrom 
shall  be  applied  only  to  the  maintenance  and  repair 
of  streets  and  alleys." 
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In  pursuance  of  these  provisions  of  the  statute,  the 
Ck>mmon  Council  of  said  city  passed  general  ordi- 
nance No.  61,  18d3,  entitled  ^^An  ordinance  providing 
for  license  upon  vehicles  drawn  upon  the  streets  of 
the  dtj  of  Indianapolis,"  etc. 

In  section  1  of  said  ordinance,  certain  annual 
license  fees  are  specified  to  be  paid  by  the  owners  of 
the  several  varieties  and  kinds  of  vehicles  ^^used  upon 
the  struts  of  the  city  of  Indianapolis,"  no  limitation 
being  made  as  to  residence  or  other  qualifications  of 
such  owners. 

In  section  2  of  the  ordinance,  provision  is  made  for 
licensing  vehicles  used  by  market  gardeners,  fruit- 
growers, florists,  hucksters,  liverymen  and  others 
hauling  goods  or  merchandise  to  or  out  of  said  city, 
particular  reference  being  had  to  persons  living  out- 
side said  city  but  doing  business  in  the  city.  In  all 
these  cases  the  license  fees  are  the  lowest  charged  for 
the  corresponding  vehicles  named  in  the  first  section, 
nnless  it  be  in  the  case  of  four-horse  wagons  used  for 
hauling  brick  or  ice. 

Other  sections  provide  in  detail  for  the  paying  of 
fees  and  issue  of  license;  for  numbering  the  vehicles, 
and  lighting  them  at  night;  for  the  width  oif  tires;  for 
I>enalties  for  violation  of  the  ordinance;  and  for  the 
use  of  the  funds  derived  from  the  license  in  the  repair 
of  the  streets  and  alleys  of  the  city. 

The  appellant  was  arrested  for  the  violation  of  sec- 
tions 1,  2,  and  other  sections  of  the  ordinance,  and  on 
appeal  to  the  court  below  was  found  guilty  and  fined. 
He  assigns  as  error  on  this  appeal  that  the  court  over- 
ruled his  motion  for  a  new  trial.  The  reasons  given 
in  the  motion  for  a  new  trial  were  that  the  finding  and 
judgment  were  contrary  to  law  and  contrary  to  the 
evidence. 

The  appellant  was  a  non-resident  of  the  city  and  en- 
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gaged  in  market  gardening,  having  a  stand  in  the  city 
to  which  he  brought  the  products  of  his  garden,  with- 
out having  procured  a  license  for  his  market  wagon. 

The  only  question  to  be  decided  is  whether  it  was 
unlawful  to  require  appellant,  a  non-resident  of  the 
city,  to  pay  a  license  fee,  such  as  residents  are  re- 
quired to  pay,  for  driving  his  wagon  upon  the  streets 
of  the  city. 

He  was  charged  with  violating  section  1  of  the  ordi- 
nance, as  well  as  section  2.  Hia  was  a  one-horse 
wagon,  used  to  bring  vegetables  to  market.  Under 
section  1  such  a  vehicle,  whatever  used  for,  or  wher- 
ever the  residence  of  its  owner,  is  subject  to  an  an- 
nual license  fee  of  $3.  Under  section  2,  the  wagon, 
being  a  one-horse  wagon  owned  by  a  person  engaged 
as  a  gardener,  is  subject  to  the  same  annual  license  fee 
of  $3.00. 

We  are  unable  to  see  in  this  anv  discrimination 
against  appellant.  Indeed,  it  would  seem  that  the 
second  section  of  the  ordinance  was  framed  simply  to 
name  and  fix  license  fees  for  that  class  of  vehicles 
used  by  those  who  haul  provisions  and  other  articles 
into  or  out  of  the  city,  but  who  use  the  streets  sub- 
stantially the  same  as  those  whose  wagons  are  driven 
entirely  within  the  city  limits.  An  inspection  of  the 
two  sections  shows  that  the  non-resident  owners  of 
vehicles  are  rather  more  favored  than  the  resident 
owners. 

The  only  contention,  in  truth,  which  can  be  plaus- 
ibly urged  against  the  ordinance  is  that  it  charges 
those  who  drive  upon  the  streets,  but  live  outside  the 
city  limits,  the  same  license  fees  charged  against 
those  residing  in  the  city;  and  we  do  not  think  that 
the  ordinance  can,  for  this  reason,  be  held  invalid. 

The  Common  Council,  as  we  have  seen,  is  given  by 
the  statute  power  to  pass  ordinances  '^o  regulate  the 
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use  of  streets  and  alleys  by  vehicles."  This  provision 
would  of  itself  be  sufficient  authority  to  sustain  the 
ordinance.  The  i)owep  to  regulate  implies  tlie  power 
to  license  and  to  exact  a  reasonable  fee  for  such 
license.  Smith  v.  City  of  Madison^  7  Ind.  86;  City  of 
Anderson  v.  OConner^  98  Ind.  168;  Scudder  v.  Hin- 
shaWy  134  Ind.  56. 

But  the  statute  further  expressly  provides  that  the 
council  may  pass  ordinances  ^^to  license,  tax  and 
regulate  wheeled  vehicles."  This  is  a  police  power, 
and  not  a  taxing  power.     City   of  Indianapolis  v. 

BieleTj  138  Ind.  30.  The  fee  charged  is  but  |3  per  year. 
Nor  is  it  any  objection  to  this  conclusion  that  some 
revenue  arises  to  the  city  from  the  fees  collected,  or 
that  such  revenue  is  applied  to  the  repair  of  the 
streets.  The  streets  are  used  and  in  part  worn  out 
and  put  in  a  condition  needing  repair  by  the  vehicles 
that  are  charged  the  license  fee.  See  City  of  Rochester 
V.  TJpmanj  19  Minn.  108;  State  v.  Cassidyy  22  Minn.  321. 
Instead  of  being  a  tax  on  personal  property,  the 
license  fee  is  rather  in  the  nature  of  a  toll  charged  for 
the  use  of  the  improved  streets  over  which  the  ve- 
hicles are  driven. 

No  discrimination  whatever  having  been  made 
against  appellant  on  account  of  his  residing  outside 
the  city  limits,  we  have  been  unable  to  discover  any 
good  reason  why  he  should  not  pay  a  license  for  his 
vehicle  as  well  as  any  other  person  making  like  use 
of  streets  of  the  city.  Indeed,  he  is  at  an  advantage 
as  compared  with  the  city  resident;  he  has  paid  no 
taxes  to  improve  the  streets  and  yet  he  uses  them  day 
after  day  in  his  business  quite  the  same  as  a  resident. 
It  is  manifestly  but  just  that  not  having  paid  to  im- 
prove the  streets,  he  should  at  least  pay  the  same 
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license  fee  for  using  them  as  is  paid  by  those  who 
have  themselves  paid  their  share  of  the  cost  of  im- 
proving the  streets.    If  this  ordinance  favors  any  one 
it  is  the  non-resident  rather  than  the  resident 
The  judgment  is  affirmed. 

Filed  March  4,  1896. 

Note — On  the  question  of  discrimination  between  the  residents  of 
a  municipality  and  other  residents  of  the  same  State  in  municipal 
regulations,  see  note  to  Sayre  ▼.  Phillips,  (Pa.)  16  Ll  R.  A.  48. 


No.  17.649. 

Salem- Bedford  Stone  Co.  v.  Hobbs,  Administrator. 

BuAj  op  Exceptions.— iJecord  Entry  of  FUing.— Appeal— It  there 
is  no  showing  in  the  transcript  of  the  record,  that  what  purports  to 
be  a  bill  of  exceptions  was  ever  filed  in  the  office  of  the  clerk  of 
the  trial  court,  the  bill  and  the  evidence  contained  therein  are  not 
properly  in  the  record. 

Pleading. — Complaint.— Master  and  Servant, — Assumed  Risk. — ^A 
complaint  by  an  administrator  of  a  decedent,  who  was  an  employe  in 
a  stone-quarry  yard,  alleging  that  the  decedent's  death  was  caused  by 
a  stone  falling  on  the  decedent  while  in  line  of  duty  as  hooker, 
which  stone  was  sitting  on  edge  on  loose-made  earth,  and  avers 
that  the  loose- made  earth  was  liable  to  cause  the  stone  to  fall  over, 
is  not  sufficient,  where  it  does  not  appear  that  the  loose-made  earth 
did  cause  it  to  fall  over  and  inflict  the  injury  complained  of. 

Prom  the  Lawrence  Circuit  Court 
Dunn  &  Lowe^  for  appellant. 

J,   R,  East,   R.  Miller,   W.  H.   Martin  and  J.  E. 
Boniff,  for  appellee. 

McCabe,  J. — The  appellee,  as  administrator  of  the 
estate  of  James  F.  Hobbs,  deceased,  sued  the  appel- 
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lant  in  the  circuit  court,  in  a  complaint  of  but  one 
paragraph,  for  negligence  in  causing  the  death  of  said 
decedent. 

A  trial  of  the  issues  joined  resulted  in  a  verdict  and 
judgment  against  appellant  for  |1J50,  which  judg- 
ment upon  appeal  to  the  AppellateCourt  was  reversed 
because  the  evidence  did  not  support  the  verdict,  that 
court  holding  that  the  evidence  showed  that  the 
danger  from  which  the  decedent's  injury  resulted  was 
one  which  was  incident  to  the  service  in  which  he  was 
engaged  and  the  risk  of  which  he  had  assumed  in  his 
contract  of  employment.  Salem- Bedford  Stone  Co.  v. 
Hobbs^  Admr.,  11  Ind.  App.  27. 

On  the  return  of  the  cause  to  the  circuit  court,  the 
complaint  was  amended  by  filing  a  second  paragraph, 
presumably  to  meet  a  suggestion  made  in  the  opinion 
of  the  Appellate  Court  that  the  action  could  only  be 
maintained  by  alleging  and  proving  that  "the  proxi- 
mate cause  of  the  injury  was  a  latent  or  concealed 
defect  or  imperfection,  which  might,  on  reasonable 
inspection,  have  been  discovered  by  appellant" 

The  trial  court  overruled  a  demurrer  for  want  of 
sufficient  facts  to  that  paragraph. 

The  issues  joined  were  again  tried  by  a  jury,  result- 
ing in  the  verdict  and  judgment,  over  appellant's  mo- 
tion for  a  new  trial,  for  $5,000. 

Error  is  assigned  on  the  action  of  the  trial  court  in 
overruling  the  demurrer  to  the  second  paragraph  of 
the  complaint  and  in  overruling  the  motion  for  a  new 
trial. 

Appellant's  counsel  urge  with  great  confidence  that 
the  evidence  no  more  supports  the  verdict  this  time 
than  it  did  when  the  case  was  decided  by  the  Appel- 
late Court.  But  unfortunately  for  the  appellant  the 
appellee's  learned  counsel  urge  with  equal  confidence 
that  there  can  be  no  reversal  on  that  ground,  for  the 
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reason  that  the  evidence  is  not  legitimately  a  part  of 
the  record. 

It  is  claimed  by  the  appellee  that  there  is  no  show- 
ing in  the  transcript  that  what  purports  to  be  the  bill  of 
exceptions  incorporating  the  evidence  was  ever  filed 
in  the  office  of  the  clerk  of  the  court  below. 

And  we  find,  on  examination^that  this  claim  is  fully 
sustained  by  the  record,  there  being  no  showing  or 
statement  in  the  transcript  anywhere  that  such  a  bill 
of  exceptions  was  ever  filed. 

And  there  is  no  response  made  by  the  appellant's 
counsel  to  this  contention.  They  evidently  have  never 
seen  the  appellee's  brief,  or,  if  they  have,  know  as  a 
matter  of  fact  that  the  bill  of  exceptions  was  never 
filed  with  the  clerk  below.  But  we  have  reasons  to 
surmise  that  the  bill  was  filed  with  the  clerk  below, 
and  he  has  failed  to  so  state  in  the  transcript 

One  reason  for  such  a  surmise  is  that  there  comes 
up  so  many  transcripts  from  that  court  embracing 
what  purports  to  be  bills  of  exceptions  without  any 
statement  therein  that  the  same  have  been  filed. 

It  is  hardly  supposable  that  the  lawyers  there  are 
laboring  under  the  mistaken  belief  that  a  bill  of  ex- 
ceptions that  has  never  been  filed  in  the  clerk's  office, 
but  is  being  carried  around  in  somebody's  pocket,  can 
be  certified  here  so  as  to  become  a  legitimate  part  of 
the  record. 

If  the  bill  was  in  fact  duly  filed,  it  was  the  duty  of 
appellant's  attorney  to  see  to  it  before  the  transcript 
was  filed  here,  that  it  stated  that  fact  and  not  rely 
upon  the  legal  opinion  of  the  clerk  as  to  what  it  takes 
to  constitute  a  valid  transcript  And  the  appellant's 
attorney  has  not  fully  discharged  his  duty  when  he 
has  filed  a  brief  on  behalf  of  his  client  He  should  see 
and  read  carefully  the  brief  on  behalf  of  the  appellee^ 
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« 

and  if  need  be  make  such  reply  or  take  such  steps  as 
appellee's  brief  seems  to  call  for. 

Appellee  in  his  brief  may  be  able  to  point  out  de- 
fects in  the  transcript  or  record  fatal  to  the  appeal 
which  have  escaped  the  notice  of  vigilant  counsel  on 
the  other  side,  and  which,  if  taken  in  time,  can  be 
rectified  on  a  writ  of  certiorari.  If,  in  fact,  this  bill  of 
exceptions  was  duly  filed  in  the  clerk's  office  below, 
a  writ  of  certiorari  could  have  compelled  the  clerk  to 
so  certify.  But  it  is  not  only  no  part  of  our  duty  to 
s^gg^st  to  counsel  what  they  ought  to  do  to  present 
their  causes  to  this  court,  but  propriety  forbids  us  to 
indulge  in  such  a  practice. 

But,  however  strongly  we  may  suspect  that  a  bill  of 
exceptions  has  been  filed,  yet  the  statute  requires  it 
to  be  filed  before  it  can  become  a  part  of  the  record. 
R.  S.  1894,  section  641  (R.  S.  1881,  section  629).  And 
so  complaints,  answers,  replies  and  demurrers  must 
be  filed  before  they  become  parts  of  the  record.  How 
is  this  court  to  know  that  they  have  been  filed  so  as 
to  become  a  part  of  the  record  ?  That  must  be  proven 
by  the  clerk  so  stating  in  the  transcript.  We  are  not 
authorized  to  guess  it  into  the  record. 

But  it  is  fully  settled,  in  a  long  line  of  cases,  that 
the  bill  of  exceptions  is  not  a  part  of  the  record  unless 
the  transcript  states  that  it  was  filed  in  the  oflBce  of 
the  clerk  of  the  trial  court.  Armstrong  v.  Dtinn^  143 
Ind.  433,  and  cases  there  cited ;  DeHart  v.  Boards  etc. , 
143  Ind.  863,  and  cases  there  cited;  Ueker^  Admx,^  v. 
Bedford  Blue- Stone  Co,j  142  Ind.  678,  and  cases  there 
dted. 

And  if  counsel  had  paid  proper  attention  to  the 
record,  they  might  have  secured  a  decision  as  to 
whether  the  evidence  supports  the  verdict  and  en- 
ables the  appellee  to  maintain  the  action,  and  thus  put 


160  SUPEEME  COURT  OF  INDIANA, 

Salem-Bedford  Stone  Co.  v.  Hobbs,  Administrator. 

an  end  to  litigation.  But  now  if  appellant  secures  a 
reversal,  it  must  leave  the  cause  open  for  future  liti- 
gation. 

It  appears  from  the  second  paragraph  of  the  com- 
plaint that  appellant  was  operating  a  stone  yard  in 
connection  with  its  stone  quarry,  steam  stone  saw 
mill,  engine,  derricks,  or  traveling  derricks,  or 
travelers  on  a  tramway ;  that  the  derrick,  called  a  trav- 
eler, was  used  to  raise  and  move  blocks  of  stone  over  and 
around  the  stone  yard ;  that  appellant  had  piled  blocks  of 
stone  in  this  yard  in  miscellaneous  heaps  of  irregular 
shapes  and  sizes  in  lengths  and  width,  piled  upon  loose 
earth  and  dirt  mixed  with  spalls  or  small  pieces  of  broken 
stone,  and  which,  it  was  alleged,  the  appellant  had  care- 
lessly and  negligently  failed  to  prop  or  stay  said 
stone,  or  any  of  them;  that  it  had  carelessly  and 
negligently  placed  a  large  stone  nine  feet  long  and 
five  feet  wide  and  fifteen  inches  thick  on  its  edge, 
each  end  resting  on  two  small  irregular  stones,  which 
were  placed  on  loose  dirt,  and  that  said  large  stone 
was  in  no  manner  propped  or  stayed  so  that  the  em- 
ployees of  the  company  could  work  safely  around  and 
about  it,  and  that  said  stone  so  situated  and  placed 
rendered  the  place  dangerous  and  unsafe  to  de- 
fendant's employees,  and  had  been  allowed  to  so  re- 
main for  three  months  prior  thereto;  that  the  em- 
ployment of  deceased  was  to  work  in  said  stone  yard 
as  a  hooker,  whose  duty  in  connection  with  another 
employee,  was  to  fasten  or  hook  the  hooks  called  dogs 
attached  to  the  derrick  onto  blocks  of  stone  in  said 
yard  in  order  to  raise  them.  And  that  while  attempt- 
ing to  hook  onto  another  stone,'  said  large  stone,  so 
setting  on  its  edge,  fell  over  on  him,  causing  his  death, 
without  any  fault  on  his  part ;  that  he  left  a  widow, 
etc. 
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The  foregoing  is  substantially  the  same  as  the  first 
paragraph  on  which  the  case  was  tried,  but  owing, 
presumably,  to  the  suggestion  of  the  Appellate  Court, 
the  second  paragraph  was  added,  differing  from  the 
first  in  some  averments  as  to  the  dirt  on  which  the 
stone  rested,  the  substance  of  which  is  as  follows: 
That  said  small  stones  rested  on  loose-made  earth, 
liable  to  press  down  on  one  side  and  allow  said  un- 
propped  stone  to  fall  over;  that  the  dangerous  condi- 
tion of  said  smaller  stone  could  not,  without  close  in- 
sjiection,  be  seen  by  the  employees  working  about  it, 
for  the  reason  that  said  dirt' was  hidden  from  view  and 
appellant  negligently  failed  to  inspect  the  earth  and 
condition  of  said  smaller  stones  upon  which  said 
larger  stone  rested,  and  had  it  done  so  it  could  readily 
have  known  that  said  stone  so  situated  was  in  danger 
of  falling  over. 

The  hidden  or  concealed  defect  or  imperfection 
about  the  unpropped  stone,  for  the  absence  of  which 
the  Appellate  Court  adjudged  that  the  risk  was  one  in- 
cident to  the  employment  and  was  assumed  by  the  de- 
cedent, was  attempted  to  be  supplied  by  the  above 
averments  about  the  loose  new  made  earth  or  dirt 
hidden  from  view. 

Whether  that  has  been  successfully  done  depends 
on  the  following  allegations:  "That  ♦♦♦  de- 
ceased, while  in  the  line  of  his  duty  ♦  ♦  ♦  withoutany 
knowledge  of  the  dangerous  condition  of  said  stone, 
the  smaller  stones  upon  which  it  rested  and  the  dirt 
beneath,  and  without  being  able  to  see  the  condition 
of  the  earth  beneath  said  stones,  attempted  to  hook 
onto  another  stone  nearby  in  obedience  to  the  order 
of  the  company,  then  and  there  given  him,  and  while 
his  face  was  turned  in  another  direction,  the  said 
large  stone  so  resting  upon  said  smaller  stones  sud- 
denly fell  over  on  and  against  decedent,  so  bruising 
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and  mangling  him  so  that  in  twelve  hours  thereafter 
he  died." 

There  is  no  allegation  here  that  the  new  and  hid- 
den or  concealed  element,  namely,  the  loose  new  made 
earth  had  anything  whatever  to  do  with  the  large 
stone  falling  over  on  the  deceased.  Nor  is  there  any 
allegation  anywhere  else  in  the  paragraph  conveying 
such  an  idea.  It  is  onlv  bv  the  most  liberal  construe- 
tion  of  the  language  just  quoted  that  it  can  be  said 
to  convey  the  idea  that  the  decedent  was  ignorant  of 
the  loose  new  made  earth.  Indeed,  the  averment  is 
that  that  was  the  condition  of  the  whole  yard  under 
all  the  stones  piled  therein  without  alleging  his 
ignorance  of  that  fact  But  extending  the  most  lib- 
eral intendment  to  the  language  quoted  so  as  to 
ascribe  to  it  the  meaning  that  the  deceased  was  ignor- 
ant of  the  loose-made  earth  under  this  particular 
stone,  yet  the  existence  of  such  loose  dirt  and  his 
ignorance  thereof  does  not  help  the  pleading  any,  un- 
less such  soft  dirt  had  some  effect  in  causing  the  stone 
to  fall  over.  The  averment  that  it  was  liable  to  cause 
it  to  fall  over  is  not  suflBcient  unless  it  in  fact  did 
cause  it  to  fall  over.    That  fact  is  not  alleged. 

Therefore,  the  pleading  stands  as  if  there  was  no 
allegation  in  it  about  the  loose  new  made  earth  or 
dirt.  That  element  being  eliminated,  it  appears  that  the 
deceased  knew  as  much  as  his  employer  about  the 
danger  from  which  he  was  injured.  That  is,  he  knew 
that  stones  were  piled  in  miscellaneous  heaps  on  loose 
dirt  in  the  yard,  and  that  they  were  unpropped,  and 
that  the  stone  which  fell  on  him  was  five  feet  wide, 
nine  feet  long  and  fifteen  inches  thick,  was  standing 
in  the  yard  on  its  edge  and  that  it  had  been  so  stand- 
ing for  some  length  of  time.  Whether  he  knew  it  had 
been  standing  in  that  condition  three  months  is  not 
stated.    Common  sense  would  teach  any  man  that 
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snch  a  stone  in  such  sitnation  would  be  liable  to  fall 
over.  Enough  is  disclosed  in  the  paragraph  to  show 
that  there  were  other  dangers  of  the  same  class  inci- 
dent to  the  employment  in  which  the  decedent  was 
engaged. 

In  the  Evansvill€f  etCy  R.  R.  Co.  y.  Duely  134  Ind.  156, 
at  p.  159,  it  was  said:  ^ ^Another  rule,  now  firmly  estab- 
lished, is  that  where  the  servant  knows  of  the  defect 
in  the  machinery,  or  the  danger  in  the  place  where  the 
is  working,  or  of  the  want  of  skill  of  fellow  servants, 
and,  with  such  knowledge,  voluntarily  continues  in 
such  employment,  he  thereby  exonerates  the  master 
from  liability  and  is  held  to  have  assumed  the  risks 
incident  to  such  defects,  dangers,  or  want  of  skill. 
*  *  [Citing  authority.  ]  Out  of  this  rule  has  necessarily 
grown  the  conclusion  that  the  action  for  a  violation 
of  the  employer's  duty  involves  more  than  mere  negli- 
gence and  contributory  negligence,  and  includes  a 
denial  of  the  assumption  of  the  hazard."  Citing 
Ixniisvillej  etc.y  R.  TF.  Co.  v.  Corps^  124  Ind.  427,  where 
Judge  Elliott,  speaking  for  the  court,  said :  "For  any- 
thing that  appears  in  the  complaint  the  peril  was  a 
known  incident  of  the  service  and  was  one  assumed 
by  the  plaintiff,  and  if  it  was,  there  can  be  no  re- 
covery." 

It  may  not  be  necessary,  in  all  cases,  to  make  a  good 
complaint  by  a  servant  against  his  master,  for  an  in- 
jury sustained  by  the  servant  through  his  master's 
negligence,  while  engaged  in  such  master's  service,  to 
deny  in  the  complaint  the  assumption  of  the  risk  by 
the  servant,  or  to  aver  that  the  risk  was  not  a  known 
incident  to  the  service.  But  in  a  case  like  the  ones 
from  which  we  have  quoted  and  the  one  now  before 
us,  where  the  facts  set  forth  in  the  pleading  strongly 
tend  to  show  that  the  danger  from  which  the  injury 
coniplained  of  resulted,  was  a  known  incident  to  the  ser- 
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vice,  the  complaint  cannot  be  made  good  without  a  de- 
nial of  the  assumption  of  the  risk  in  the  complaint 
or  a  denial  that  it  was  a  known  incident  to  the  service 
in  which  the  servant  was  engaged  when  injured,  if  the 
facts  and  circumstances  stated  do  not  necessarily 
imply  such  denial.  See  Peerless  Stone  Co.  v.  Wray^ 
148  Ind.  574. 

For  these  reasons  the  second  paragraph  of  the  com- 
plaint does  not  state  facts  sufBcient  to  constitute  a 
cause  of  action. 

The  judgment  is  reversed,  with  instruction  to  sus- 
tain the  demurrer  to  the  second  paragraph  of  the 
complaint. 

Filed  February  12,  1896. 


No.  17.681. 
GlLULAND  BT  AL.  V.  MiLUGAN  ET  AL. 
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150  825|  New  Trial.— ^  of  Right.— Writ  of  A»9i8tanee.—A  motion  or  peti- 
tion for  a  writ  of  assistance  for  the  possession  of  land,  is  not  suoh 
an  action  as  entitles  a  party  to  a  new  trial  as  matter  of  right,  under 
section  1076,  R.  S.  1894. 

From  the  Marion  Superior  Court. 
Herod  &  Herody  for  appellants. 
H.  J.  MiUigan^  for  appellees. 

Monks,  J. — It  appears  from  the  record  that  Anna 
A.  Milligan  recovered  a  judgment  and  decree  of  fore- 
closure against  appellants  on  the  12th  day  of  April, 
1893,  in  the  superior  court  of  Marion  county.  After- 
wards appellees  filed  a  petition  in  said  cause,  in  said 
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court,  by  which  it  was  shown  that  the  real  estate  de- 
scribed in  said  decree  of  foreclosure  was  sold  on  said 
decree  by  the  sheriff  of  the  county  to  Joseph  Milligan, 
who  afterwards  died  intestate  before  the  year  for  the 
redemption  of  said  real  estate  had  expired,  leaving  as 
his  only  heirs  the  appellees;  that  he  left  no  debts 
which  were  not  paid  in  full,  and  that  after  the  expira- 
tion of  the  year  for  redemption  from  sale,  the  said 
real  estate  not  having  been  redeemed,  the  sheriff  con- 
Teyed  the  same  to  appellees;  that  appellants,  who 
were  defendants  in  the  proceeding  to  foreclose  said 
mortgage,  refused  to  surrender  possession  to  appel- 
lees, though  possession  had  been  demanded  by  appel- 
lees. Prayer  for  an  order  upon  appellants  to  sur- 
render possession  of  said  real  estate,  and  that  a  writ 
of  assistance  issue  to  the  sheriff,  commanding  him 
to  put  appellees  in  possession  of  said  real  estate. 
Notice  of  said  petition  was  served  upon  appellants, 
who  appeared  to  the  proceedings  and  filed  a  general 
denial  to  the  petition. 

The  application  was  tried  by  court,  November 
15,  1894,  and  an  order  entered  commanding  appel- 
lants to  surrender  possession  of  said  real  estate  to  ap« 
I)ellees,  and  that  a  writ  of  assistance  issue  to  the 
sheriff,  commanding  him  to  put  appellees  in  posses- 
sion of  said  real  estate. 

I  Afterwards,  on  May  28, 1895,  appellants  filed  a  mo- 
tion for  a  new  trial  of  said  cause  as  a  matter  of  right, 
and  also  filed  an  undertaking  with  surety  as  required 
by  law.  This  motion  was  overruled  by  the  court,  to 
which  ruling  of  the  court  appellants  excepted  at  the 
time. 

The  only  error  assigned  is  that  the  court  erred  in 
overruling  appellants'  motion  for  a  new  trial  as  of 
right 

Writs  of  assistance  were  awarded  by  courts  of 
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chancery,  in  execution  of  final  decrees.  Having  de- 
creed a  sale  and  conveyance  of  real  estate,  it  was  con- 
sidered necessary,  in  order  to  give  the  purchaser  the 
full  benefit  of  his  purchase,  to  put  him  in  possession. 
This  the  courts  of  chancery  did  as  a  full  enforcement 
of  its  judgment  and  as  an  incident  to  the  relief  given 
by  its  decree.  The  exercise  of  the  power  of  issuing 
such  writs  rested  in  the  discretion  of  the  court,  and 
was  never  exercised  in  cases  of  doubt,  nor  under  color 
of  its  exercise  was  a  question  of  legal  title  held  or  de- 
termined. The  court  would  not,  in  such  summary 
way,  settled  contested  legal  rights.  In  such  cases  the 
motion  for  the  writ  was  denied  and  the  party  left  to 
his  action  at  law.  Thomas  v.  DeBauniy  14  N.  J.  Eq. 
37 ;  Schenck  v.  Conover,  13  N.  J.  Eq.  227 ;  78  Am. 
Dec.  95,  and  note  101 ;  Van  Meter  v.  Borden^  10  C.  E. 
Green,  414 ;  Barton  v.  Beatty,  28  N.  J.  Eq.  412 ;  VaU 
entine  v.  Teller^  1  Hopkins,  Ch.  480 ;  Stanley  v.  Sulli- 
vany  71  Wis.  585;  5  Am.  St.  Rep.  245,  and  cases  cited 
in  note  on  page  250 ;  Freeman  Execution,  section  37a ; 
2  Daniel,  Ch.  1062,  note  3,  and  cases  cited ;  see  2  Ency. 
PI.  and  Prac,  975-986,  where  this  question  is  fully  con- 
sidered and  the  aufhorities  collected. 

It  follows,  therefore,  that  a  motion  or  petition  for 
such  writ  is  not  such  an  action  as  entitles  a  party  to 
a  new  trial  as  a  matter  of  right,  under  section  680, 
R.  S.  1881  (section  1076,  R.  S.  1894). 

No  question  is  presented  concerning  the  power  of 
the  courts  in  this  State  to  issue  writs  of  assistance, 
as  was  done  in  this  proceeding.  There  is  no  available 
error  in  the  record. 

Judgment  affirmed. 

PUed  February  12, 1896. 
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Contract  of  Maintenance. — ^A  reseryation  of  a  life  estate  in  a  deed  144  1^7] 
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security  for  the  performance  of  the  agreement  by  the  grantee  to  144  157 
support  the  grantors  during  their  lives.  Ip- 
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From  the  Fountain  Circuit  Court.  ilTls?! 
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V.  E.  Livengood  and  Livengood  &  Livengoody  and  uj*  Jg 
Clodfelter  &  Thompson^  for  appellant. 

Nebeker  &  Simms  and  J.  W.  Newlin^  for  appellee. 

Monks,  J. — This  action  was  brought  by  appellant 
against  appellee.  The  complaint  is  in  two  para- 
graphs, the  first  of  which  was  to  recover  possession  of 
real  estate,  with  damage  for  its  detention,  and  the 
second  to  quiet  title  thereto  in  appellant  during  her 
life. 

Appellee  filed  a  general  denial,  and  the  cause  was 
tried  by  a  jury,  and  a  special  verdict  returned,  upon 
which,  over  a  motion  by  appellant  for  a  judgment  in 
her  favor,  and  over  a  motion  for  a  new  trial,  judgment 
was  rendered  in  favor  of  appellee,  to  which  appellant 
excepted. 

The  special  verdict,  so  far  as  necessary  to  deter- 
mine the  questions  presented  on  this  appeal,  was  as 
follows : 

"On  the  6th  day  of  August,  1890,  Henry  Bever, 
senior,  was  the  sole  owner  in  fee  simple  of  the  real 
estate  in  controversy;  appellant  was  his  wife  and  ap- 
pellee his  son;  Henry  Bever,  senior,  was  old  and 
feeble,  about  78  years  old,  and  was  desirous  of  mak- 


158         SUPREME  COURT  OF  INDIANA, 

Bever  v.  Sever. 

ing  a  division  and  distribution  of  his  estate;  he  had 
six  children,  including  appellee.  He  had  made  no  ad- 
vancement to  appellee  or  his  daughter,  Mary,  but  had 
advanced  to  each  of  his  other  children  large  sums  of 
money.  Said  Bever,  senior,  was  indebted  to  appellee 
in  the  sum  of  |2,400  for  work  and  labor.  On  August 
the  6th,  1894,  Henry  Bever,  senior,  sold  said  real 
estate  to  appellee  for  |11,200;  that  as  a  payment  on 
the  purchase-money  $2,200  as  an  advancement,  and 
|2,400  for  said  indebtedness  was  allowed.  Bever, 
senior,  to  equalize  all  his  children  with  the  f  2,200  ad- 
vanced in  said  land  to  appellee,  executed  his  notes,  se- 
cured by  mortgage  on  said  real  estate,  payable  to  his 
said  children,  amounting  in  all  to  |3,439.50,  which 
appellee  assumed  and  agreed  to  pay  as  a  part  of  the 
purchase-money  for  said  real  estate,  and  also  agreed 
to  pay  |1,200  cash  to  said  Mary  Bever,  thereby  mak- 
ing her  advancement  with  the  note  executed  to  her 
|2,200.  It  was  further  agreed,  as  a  part  of  said  pur- 
chase price  of  said  real  estate,  that  appellee  should 
support  said,  Henry  Bever,  senior,  and  his  wife,  the 
appellant,  so  long  as  either  of  them  should  live,  and  it 
was  further  agreed  as  a  part  of  said  sale  and  pur- 
chase that  said  Bever,  senior,  and  his  wife  should  oc- 
cupy and  have  the  use  of  the  residence  on  said  prem- 
ises. On  August  6th  said  Henry  Bever,  senior,  and 
appellant,  his  wife,  executed  to  appellee  a  warranty 
deed,  conveying  said  real  estate  to  him  in  fee  simple, 
except  that  aftei^  the  granting  clause  in  said  deed,  and 
after  a  description  of  the  premises,  there  was  inserted 
the  following,  to- wit: 

"  The  grantors  herein  except  and  expressly  reserve 
from  this  grant  a  life  estate  into  and  upon  all  said 
peal  estate  in  favor  of  said  Henry  Bever  and  Mary 
Bever,  and  the  said  Henry  Bever  and  Mary  Bever 
hold,  retain  and  reserve  a  Ufe  estate  during  their 
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natural  lives  in  their  favor  npon  all  said  real  estate 
and  out  of  the  same." 

The  provision  contained  in  said  deed,  excepting  and 
reserving  a  life  estate,  was  inserted,  and  such  life 
estate  was  reserved  by  said  grantors  solely  for  the 
purpose  and  with  the  understanding  and  agreement 
that  the  same  was  to  secure  the  grantors  in  the  pos- 
session of  said  residence,  and  to  secure  the  perform- 
ance by  appellee  of  his  agreement  to  support  the  said 
grantors;  and  it  was  further  agreed  at  the  said  time, 
by  and  between  said  grantors  and  said  grantee,  that 
the  whole  estate  in  fee  simple,  including  said  life 
estate,  should  pass  and  be  transferred  to  said  grantee, 
except  that  the  legal  title  to  the  real  estate  mentioned 
in  said  deed  should  remain  in  said  grantors  as  se- 
curity, as  aforesaid;  and  it  was  further  agreed  by  and 
between  said  grantors  and  grantee  that  the  posses- 
sion of  said  premises,  except  the  residence,  be  turned 
over  and  surrendered  to  said  appellee,  the  grantee, 
and  should  continue  in  his  possession  unless  he 
should  fail  to  perform  said  agreement,  and  that  he 
should  have  the  use,  proceeds,  rents  and  profits  of 
said  real  estate  during  the  lifetime  of  said  grantors 
so  long  as  he  should  perform  his  contract  without  the 
payment  of  any  rent. 

On  the  6th  of  August,  the  grantors  placed  appellee 
in  full  possession  of  said  real  estate,  except  said  resi- 
dence, and  appellee  immediately  took  possession,  and 
has  ever  since  said  time  remained  in  and  now  is  in  ex- 
clusive possession  of  said  premises,  and  is  using  the 
same  for  farming  purposes. 

In  the  fall  of  1890,  appellee  placed  upon  said  prem- 
ises a  house  of  the  cost  and  value  of  |1,000,  and  made 
other  lasting  and  valuable  improvements,  all  with 
the  consent  and  knowledge  of  the  grantors  and  at  his 
own  expense. 
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Appellee  has,  from  the  date  of  said  deed,  paid  all 
the  taxes  on  said  real  estate,  including  the  taxes  due 
in  the  spring  of  1894.  The  grantors  have  never  paid 
or  offered  to  pay  the  same  to  him.  Henry  Bever, 
senior,  died  May  18, 1893.  From  the  date  of  said  deed 
appellee  furnished  reasonable  support  to  grantors, 
and  gave  them  all  the  support  that  they  or  either  of 
them  required  of  him,  and  ever  since  the  death  of  his 
father,  appellee  has  furnished  appellant  reasonable 
support,  and  has  furnished  to  her  all  the  support  she 
required  or  requested.  Since  November,  1893,  and 
ever  since  the  commencement  of  this  action,  appellee 
has  furnished  to  the  appellant,  and  she  has  received 
from  him,  her  support,  including  groceries,  provis- 
ions, money  and  clothing,  firewood,  and  such  other 
articles  as  she  needed,  and  ever  since  the  death  of  her 
husband,  and  up  to  the  time  of  this  trial,  the  plain- 
tiff has  called  upon  the  appellee  for  her  support,  and 
the  same  has  been  furnished  by  appellee  to  appellant, 
and  has  been  received  by  her  under  and  in  pursuance 
of  said  agreement  by  appellee  to  support  said  grant- 
ors during  their  lives. 

Appellee  has  at  all  times  been  ready  and  willing  to 
perform  his  said  contract  so  made  with  Henry  Bever, 
senior,  and  has  kept  and  performed  the  same.  The 
house,  which  was  on  said  real  estate  at  the  date  of 
said  deed,  has  ever  since  been  occupied  by  the 
grantors. 

In  November,  1893,  appellant,  by  one  Pursely,  her 
son-in-law  and  agent,  ordered  appellee  to  quit  the  pos- 
session of  said  premises,  which  he  refused  to  do,  upon 
the  ground  that  he  was  the  owner  thereof. 
Afterwards  appellant  consented  that  appellee  remain 
in  possession  of  said  real  estate,  and  directed  him  to 
put  in  a  crop,  which  he  did." 

Appellant  insists  that  the  court  erred  in  rendering 
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judgment  on  the  special  verdict  in  favor  of  appellee; 
*'that  the  deed  reserved  her  a  life  estate,  and  the  parol 
agreement  set  out  in  the  special  verdict,  and  made  be- 
fore or  cotemporaneouswith  theezecution  of  the  deed, 
cannot  enlarge,  dimish  or  vary  the  terms  of  the  deed, 
or  render  inoperative  and  defeat  the  terms  of  this  life 
estate;  that  such  findings  contradicting  the  terms  of 
the  reservation  in  the  deed  should  have  been  disre- 
garded and  judgment  rendered  for  appellant." 

It  is  the  general  rule  that  in  the  absence  of  fraud 
or  mistake  parol  agreements  made  before  or  cotem- 
poraneously  with  a  written  contract  cannot  be  given 
in  evidence  to  contradict,  vary  or  modify  the  writing. 
CoyY.  Stucker^  18  Ind.  161;  Hostetter  y.  Auman,  119 
Ind.  7. 

In  Phillbrook  v.  EfnstcUcr^  92  Ind.  590,  this  court  ap- 
proved the  rule  in  this  language:  "Nothing  is  better 
settled  than  that  where  two  parties  have  entered  into 
a  written  contract,  all  previous  negotiations  and 
propositions  in  relation  to  such  contract,  whether 
parol  or  written,  are  to  be  regarded  as  merged  in  the 
final  agreement    King  v.  Enterprise  Ins.  Co.j  45  Ind. 

It  has  also  been  held  by  this  court  that  by  the  ex- 
ecution of  a  deed  the  preliminary  contract  is  executtnl, 
and  any  inconsistencies  between  its  original  ternis 
and  those  in  the  deed  are  to  be  explained  and  sottl(»d 
by  the  deed  alone.  Phillbrook  v.  EtnstviUr^  supra :  Coh 
V.  Oray,  139  Ind.  396. 

A  deed,  however,  as  a  general  rule,  does  not  state 
the  entire  contract,  and  such  is  not  the  purpose  of  its 
execution.  It  is  the  evidence  of  the  consummation  of  a 
part  of  some  contract  previously  made.  It  is  not  the 
purpose  of  a  deed  to  state  how,  when  or  in  what  man- 
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ner  the  consideration  shall  be  paid.    Davis  y.  HopkinSj 
(Col.)  32  Pac.  Eep.  70;  Trayer  v.  Beeder,  45  la.  273. 

It  is  also  settled  law  that  the  real  consideration 
of  a  deed  may  be  shown  by  parol  evidence,  although 
it  be  different  from  the  consideration  stated  in  the 
deed.     Hays  v.  Peck,  107  Ind.  389. 

Under  a  deed  of  general  warranty,  it  may  be  proven 
by  parol  evidence  that  the  grantee  assumed  and 
agreed  to  pay  any  lienor  incumbrance  as  a  part  of  the 
consideration,  when  the  same  is  not  mentioned  in  the 
deed.  Carver  v.  Lovthain,  38  Ind.  530;  McDill  v.  Cruntiy 
43  Ind.  315. 

It  is  equally  well  settled  that  a  deed,  absolute  on 
it^  face,  may  be  shown  by  parol  evidence  to  have  been 
executed  only  as  a  mortgage.  Ashton  v.  Shepherd^  120 
Ind.  69;  Tuttle  v.  Churchman^  74  Ind.  311;  Crane  v. 
Buchanan,  29  Ind.  570;  Chasers  case,  17  Am.  Dec,  note 
on  page  300;  4  Am.  St.  Rep.,  note  on  page  707;  Stewart 
Mortgages,  section  38. 

This  court  said  in  Hanlon  v.  Doherty,  106  Ind. 
37 :  * '  It  is  a  familiar  rule  of  equity,  that  a  deed,  al- 
though absolute  on  its  face,  is  nothing  more  than  a 
mortgage  when  executed  to  secure  an  existing  debt; 
no  matter  what  form  a  transaction  may  assume,  if  it 
appears  that  the  instrument  was  executed  to  secure  a 
subsisting  debt,  it  will  be  adjudged  to  be  a  mortgage." 
4  Am.  St.  Kep.,  note,  pages  697-708.  The  'grantor 
may,  in  the  deed,  by  express  reservation,  create  an 
equitable  mortgage  to  secure  the  unpaid  purchase 
money,  whether  payable  in  money  or  otherwise;  the 
reservation  of  such  lien  is  equivalent  to  a  mortgage 
taken  cotemporaneously  with  the  deed,  and  gives  the 
purchaser  the  right  of  redemption.  Luca^  v.  HendriXj 
92  Ind.  54,  and  cases  cited ;  Harvey  v.  Kelly,  41  Miss. 
490,  9a  Am.  Dec.  267 ;   Davis  v.  Hamilton,  50  Miss. 


NOVEMBER  TERM,  1895— Vol.  144.         163 

Bever  v.  Bever. 

213 ;  Moore  v.  Lackey ,  53  Miss.  85 ;  Deason  v.  Taylor ^ 
53  Mias.  697, 700;  Heist  v.  Baker,  49  Penn.  St.  9 ;  Markoe 
V.  Andras,  67  111.  34 ;  Carpenter  v.  Mitchell,  54  HI.  126; 
Dingley  v.  Bank  of  Ventura,  57  Cal.  467 ;  4  Am.  St. 
Rep.,  note  p.  706;  6  Am.  and  Eng.  Encj.  of  Law 
682,  note  p.  4 ;  28  Am.'  and  Eng.  Ency.  of  Law  184- 
189,  and  notes ;  1  Pingrej  Mortgages,  section  320 ;  1 
Jones  Mortgages,  sections  228-229;  Stewart  Mort- 
ages,  section  27,  notes  10,  11  and  12. 

This  court  held  in  Lucas  v.  Hendrix,  supra,  that  a 
warranty  deed  in  the  statutory  form,  containing  a  pro- 
vision that  upon  the  payment  of  a  sum  of  money  to 
the  grantor  the  grantee  shall  be  seized  in  fee  simple 
and  that  payment  may  be  compelled  by  suit,  creates 
an  equitable  mortgage  in  favor  of  the  grantor. 

In  Carr  v.  Uolbrook,  1  Mo.  240,  it  was  held  that  a 
deed  made  for  land  to  be  absolute  on  the  payment  of 
certain  notes,  but  in  default  of  payment  to  be  void, 
was  to  be  considered  a  mortgage.  Pugh  v.  Holt,  27 
Miss.  461,  is  to  the  same  effect. 

It  is  clear  from  these  authorities  that  the  grantor 
in  the  deed  in  controversy  might  have  inserted  a  pro- 
vision in  the  deed  that  a  lien  was  reserve<l  on  the  real 
estate  to  secure  the  payment  of  the  unpaid  purchase- 
money,  whether  payable  in  money  or  support  and 
maintenance  of  the  grantors,  and  the  same  would 
have  been  an  equitable  mortgage  on  the  entire  estate. 
Upon  the  same  principle,  if  it  had  been  written  after 
the  reservation  of  the  life  estate  in  the  deed  executed 
in  this  case,  that  said  life  estate  was  reserv(Hl  to  se- 
cure the  payment  of  the  unpaid  purchase-money,  how- 
ever payable,  the  same  would  have  been  an  equitable 
mortgage  on  such  life  estate,  the  same  in  effect  as  if 
the  whole  estate  had  been  conveyed  to  appellee,  and 
he  had  executed  a  mortgage  conveying  said  life  estate 
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to  the  grantors  to  secure  the  said  unpaid  purchase 
money.  4  Am.  St.  Eep.  706,  note  and  authorities,  supra. 

This  brings  us  to  the  final  question:  may  it  be 
shown  by  parol  evidence  that  the  reservation  of  the 
life  estate  was  made  to  secure  payment  of  the  unpaid 
purchase-money,  payable  in  support  and  allowing 
grantors  to  reside  on  the  premises? 

If  a  deed  absolute  in  form  may  be  shown  by  parol 
evidence  to  have  been  executed  as  a  mortgage,  it  as 
conclusively  follows  that  a  reservation  in  a  deed  may 
be  shown  by  parol  evidence  to  have  been  executed  as 
a  mortgage. 

The  conclusion  we  have  reached  disposes  of  the 
question  .presented  in  regard  to  the  parol  evidence 
admitted  over  appellant's  objections.  Considering  the 
reservation  as  an  equitable  mortgage,  the  right  of  pos- 
session under  the  deed  is  in  appellee.  Parker  v.  Hub- 
ble,  75  Ind.  580;  Chitwood  v.  Trimble^  2  Baxt.  78. 

The  parties  have  so  construed  the  deed:  possession 
was  given  by  the  grantors  and  taken  by  appellee 
when  the  deed  was  executed,  and  has  been  held  until 
the  commencement  of  this  action  by  appellee,  who 
has  made  improvements  and  paid  the  taxes  and  kept 
the  premises  in  repair  with  the  full  knowledge  of  the 
grantors  and  without  objection  from  them.  Johnson 
v.  Gibson^  78  Ind.  282,  and  cases  cited;  Lyles  v. 
Lascher,  108  Ind.  382;  Dwenger  v.  Geary,  113  Ind. 
106,  122. 

It  follows  that  the  court  did  not  err  in  rendering 
judgment  on  the  verdict  in  favor  of  appellee. 

The  case  of  Ikerd  v.  Beavers,  106  Ind.  483,  cited  by 
appellant,  is  not  in  point  here,  as  neither  party  to  this 
case  is  seeking  to  enforce  specific  performance  of  any 
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contract  or  to  set  aside  a  contract.    There  is  no  avail- 
able error  in  the  record. 
Judgment  affirmed. 

Filed  November  8, 1805 ;  petition  for  rehearing  OYemiled  Febroairj 
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sold  the  premises  allotted  to  him  under  the  judgment,  is  estopped  144  195 
from  maintaining  an  appeal  from  such  judgment.  i^!~  ^1 

From  the  Huntington  Circuit  Court.  j^  i^ 

J.  B.  Kenner  and  U.  S,  Ijesh^  for  appellant. 

H.  B.  Saylery  S.  M.  Sayler  and  •/.  M.  Sayler,  for 
appellees. 

McCabe^  J. — ^The  appellee,  Mary  C.  Grayston,  sued 
the  appellant  for  partition.  The  court  overruled  a  de- 
murrer to  the  complaint  for  want  of  sufficient  facts. 
The  defendant  answered  by  a  general  denial  and 
affirmative  answers,  to  which  the  plaintiff  replied  by. 
a  general  denial  and  several  affirmative  replies. 
A  trial  of  the  issues  by  the  court  resulted  in 
a  special  finding  of  the  facts  at  the  request 
of  the  defendant,  upon  which  the  court  stated  cer- 
tain conclusions  of  law  favorable  to  the  plaintiff,  and 
upon  which  the  court  rendered  judgment  of  partition 
in  accordance  with  the  prayer  of  the  petition,  over 
appellant^s-  motion  for  a  new  trial.    There  was  no  ex- 
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ceptioD  to  the  conclusions  of  law.  No  error  is  as- 
signed thereon. 

The  errors  assigned  are  on  the  action  of  the  court 
in  overruling  the  demurrer  to  the  complaint  and  over- 
ruling the  appellant's  demurrer  to  the  second,  third 
and  fifth  paragraphs  of  appellee's  reply. 

We  are  met  by  a  verified  answer  in  bar  of  the  ap- 
peal by  the  appellees.  After  the  report  of  the  com- 
missioners in  partition  had  been  confirmed/ and  the 
judgment  rendered  and  before  the  motion  for  a  new 
trial  had  been  passed  on,  it  was  made  to  appear  that 
the  plaintiff,  Mary  C.  Grayston,  had  sold  and  con- 
vey ed»  the  portion  of  the  real  estate  set  off  to  her  to 
Daniel  Kitch.  The  court  thereupon  sustained  a  mo- 
tion to  substitute  said  Kitch  as  plaintiff. 

He  filed  a  plea  in  bar  of  the  motion  for  a  new  trial, 
which  plea,  on  motion,  was  struck  out 

The  answer  in  bar  of  the  appeal  states  that  after 
the  rendition  of  the  judgment  of  partition,  on  October 
24,  1894,  the  commissioners  to  make  partition  were 
selected  by  agreement  of  the  parties  and  appointed 
by  the  court  accordingly;  that  appellant  filed  ex- 
ceptions to  their  report,  which  were  tried  by  the 
court,  overruled  and  judgment  of  partition  rendered. 
After  said  final  judgment,  to-wit:  on  December  15, 
1894,  the  appellant  sold  the  lands  set  off  to  him  to 
Jacob  Boos  for  the  sum  of  $10,000,  and  he  conveyed 
^the  same  to  said  Boos  by  warranty  deed,  and  put  him 
in  possession  thereof.  On  December  17,  1894,  said 
Kitch,  well  knowing  all  the  facts  herein  alleged  and 
relying  on  them  as  having  been  done  in  good  faith, 
purchased  of  the  appellee,  Grayston,  the  lands,  set  oflf 
to  her  for  the  full  value  thereof,  to-wit:  f 5,400.00,  and 
said  Mary  C.  Grayston,  her  husband  joining,  conveyed 
her  said  portion  of  said  lands  so  set  off  to  her  to  said 
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Switch;  that  she  had  for  years  hefore  the  rendition 
of  said  judgment,  claimed  to  own  the  undivided  one* 
third  of  the  real  estate  described  in  the  complaint, 
which  claim  was  open  and  notorious. 

Wherefore  appellees  say  that  the  appellant  ought 
not  to  prosecute  an  appeal  of  said  cause  or  in  any  way 
call  in  question  the  title  and  ownership  of  the  land 
so  acquired  by  the  substituted  appellee,  Daniel  Kitch. 

The  only  fact  alleged  in  this  answer  in  bar  of  the 
appeal  which  has  any  resemblance  to  matter  in  bar  of 
an  appeal  is  that  relating  to  the  sale  by  the  appellant 
of  the  portion  of  the  lands  set  off  to  him  after  the 
judgment  confirming  the  partition. 

The  right  of  appeal,  though  conferred  by  statute, 
may  be  forfeited  and  waived  in  many  ways.  It  is  an 
established  principle  of  law  that  a  party  cannot 
prosecute  an  appeal  and  thereby  seek  to  reverse  a 
judgment,  the  benefits  of  which  he  has  accepted 
voluntarily  and  knowing  the  facts.  After  such  ac- 
ceptance, he  is  estopped  to  reverse  the  judgment  on 
error,  and  the  same  may  be  treated  as  a  release  of 
errors.  Netimian  v.  Kiser^  128  Ind.  268;  Stertie  v. 
Vert,  108  Ind.  232 ;  Baltimore,  etc.,  R.  R,  Co.  v.  John- 
son^ 84  Ind.  420;  Patterson  v.  Rowley,  65  Ind.  108; 
State,  ex  rel. ,  v.  Kamp,  111  Ind.  56 ;  McCracken  v.  Cabel, 
120  Ind.  266;  Sterne  v.  Vert,  111  Ind.  408;  Clark  v. 
Wright,  67  Ind.  224;  2  Ency.  of  PL  and  Pr.  174-175, 
and  authorities  there  cited;  Olasshurn  v.  Deer,  148 
Ind.  174. 

This  rule  is  founded  on  the  principle  that  a 
party  in  a  court  of  justice  will  not  be  allowed  to  ac- 
quire advantages  by  assuming  inconsistent  positions. 

The  case  of  Sterne  v.  Vert,  108  Ind.  232,  supra,  was 
something  like  the  present  case.  There  it  was  sought 
to  foreclose  a  mortgage  on  three  separate  tracts  of 
land.    The  defendants  resisted  the  foreclosure  as  to 
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one  tract  only.  Such  resistance  resulted  In  the  defeat 
of  the  foreclosure  as  to  that  tract,  but  there  was  a  de- 
cree of  foreclosure  as  to  the  other  two  tracts.  From 
that  decree  the  plaintiflf  in  that  case  appealed  to  this 
court.  The  appellees  thereupon  filed  in  this  court  a 
verified  special  answer  in  bar  of  the  errors  assigned, 
alleging  therein  that  after  the  judgment  and  decree 
were  rendered  in  the  trial  court,  the  appellant  caused 
a  copy  of  the  decree  and  order  of  sale  to  be  issued  out 
of  the  ojBftce  of  the  clerk  of  the  circuit  court,  and 
placed  them  in  the  hands  of  the  sheriff,  who  pro- 
ceeded to  advertise  and  sell  the  two  tracts  of  land 
embraced  in  the  decree.  It  was  averred  that  at  such' 
sale  the  appellant  became  the  purchaser  of  both 
tracts  of  land  so  sold,  for  the  sum  of  f  1,050.00,  the  pro- 
ceeds of  which,  it  is  charged,  she  received  before 
prosecuting  this  appeal.  It  was  there  said,  at  page 
234,  by  Mitchell,  J.,  speaking  for  the  court,  that:  "A 
party  cannot  accept  the  benefit  of  an  adjudication  and 
yet  allege  it  to  be  erroneous.  It  does  not  alter  the 
case  that  there  was  no  controversy  respecting  the  sev- 
eral tracts,  upon  which  the  decree  was  given  in  ap- 
pellant's favor.  The  appeal  was,  and  must  of  neces- 
sity have  been  from  the  whole  decree  as  given.  Hav- 
ing availed  herself  of  so  much  of  the  decree  as  was 
favorable  to  her,  both  the  statute  (section  632)  and  the 
common  law  affirm  that  an  appeal  is  thereafter  denied 
to  the  appellant.  Any  other  rule  might  result  in  bring- 
ing about  embarrassing  complications,  and  manifest 
injustice  to  the  appellees,  in  case  a  reversal  of  the  de- 
cree should  result.    ♦    ♦    •    if  she  may  now  hold  on 

to  what  she  has  thus  acquired,  and  yet  reverse  the 
judgment  so  far  as  it  is  unfavorable  to  her,  the  appel- 
lees will  not  be  in  the  same  situation  they  would  have 
occupied  in  case  the  reversal  had  been  secured  before 
the  sale  of  the  otlier  tracts.     When  the  decree  ap- 


NOVEMBER  TERM,  1895— Vol.  144.         169 

McQrew  r.  Qrayston  et  al, 

pealed  from  was  rendered,  the  appellant  had  the  elec- 
tion either  to  appeal  or  adopt  the  decree  as  it  was,  and 
avail  herself  of  its  benefits.  Having  decisively  elected 
to  pursue  the  latter  course,  she  must  now  be  confined 
exclusively  to  the  course  first  adopted.  Every  con- 
sideration leads  to  the  conclusion  that  the  appeal 
cannot  now  be  maintained." 

The  foregoing  language  is  very  applicable  to  the 
present  case.  It  is  true,  here  the  undivided  two-thirds 
of  the  lands,  as  alleged  in  the  complaint,  belonged 
to  the  defendant  and  was  not  in  controversy  in  the 
suit.  But  according  to  the  plaintiff's  contention,  she 
owned,  as  she  alleged  in  her  complaint,  the  undivided 
one-third  of  said  lands.  That  claim  extended  to  and 
permeated  every  inch  of  that  portion  of  the  lands  that 
was  set  off  to  the  defendant  by  metes  and  bounds  in 
the  decree  and  continued  to  hamper  and  cloud  his 
title  to  all  of  it  until  the  plaintiff's  claim  was  ex- 
tinguished as  to  that  part  by  the  decree  setting  off  to 
her  another  portion.  That  enabled  him  to  sell  the 
tract  then  set  off  to  him  free  from  her  claim.  In  so 
selling  it,  he  secured  the  whole  of  the  purchase-price, 
flO,000,  free  from  any  claim  in  the  plaintiff  to  share 

therein.  It  cannot  be  said  that  he  did  not,  in  so 
doing,  accept  the  benefits  of  the  decree  or  that  it  did 
not  benefit  him.  It  may  be  that  he  was  entitled  to  all 
the  land,  freed  from  the  appellee's  claim.  That,  how- 
ever, could  only  be  established  by  a  decree  to  that 
effect  after  a  trial  of  the  issues.  Until  such  decree, 
her  claim  was  a  cloud  on  his  title  to  every  inch  of  the 
land.  The  decree  removed  that  cloud  as  to  that  part 
set  off  to  him  by  metes  and  bounds,  and  he  accepted 
the  benefits  of  such  removal  by  selling  the  same  for 
$10,000,  freed  from  her  claim.  He  is,  therefore, 
brought  within  the  principle  of  one  accepting  the 
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benefits  of  a  judgment  or  decree  and  thereafter  seek- 
ing to  reverse  the  same  for  alleged  error  in  the  pro- 
ceedings.   This  he  cannot  do. 

This  answer  in  bar  of  the  appeal  was  filed  on  the 
same  day  the  transcript  was  filed  in  the  office  of  the 
clerk  of  this  court,  April  19,  1895.  On  August  28, 
1895,  the  appellant's  attorneys  endorsed  on  the  tran- 
script immediately  following  said  answer,  a  waiver 
of  notice  of  the  filing  of  such  answer.  Thus  they  show 
that  they  have  had  notice  of  its  contents  nearly  three 
months,  and  yet  they  have  not  denied  its  truth,  or  in 
any  manner  questioned  its  legal  sufficiency.  There-, 
fore,  under  the  established  rules  of  practice  in  this 
court,  we  are  authorized  to  presume  that  the  facts 
stated  in  the  answer  to  the  assignment  of  errors*  are 
true.  Olasshum  v.  Deety  supra;  Eckert  v.  Binkleyy 
134  Ind.  614. 

The  appellant  having  waived  the  errors  alleged,  if 
any  were  committed  in  the  proceedings  leading  up  to 
the  judgment,  by  accepting  the  benefits  thereof,  his 
appeal  therefrom  is  dismissed. 

Filed  November  21,  1895;  petition  for  rehearing  overruled  Feb- 
ruary 12,  1896. 


No.  17,692. 


iJS  ^S  Frick  V.  Godare  et  al. 


Deed. — Description, — Mistake. — ^A  mistake  in  a  deed  in  locating  the 
land  conveyed  in  the  "northwest  quarter*'  instead  of  the  "north- 
east quarter"  of  a  given  section,  will  not  prevent  the  title  from 
passing,  where  there  is  an  additional  description  by  metes  and 
bounds,  which  furnishes  the  means  of  identifying  the  land  conveyed. 
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From  the  Daviess  Circuit  Court 
W.  H.  DeWolf,  for  appellant. 

i2.  L.  Bailey,  «/.  Keith  and  Gardiner  c£r  Oardinery 
for  appellees. 

Monks,  J. — ^This  was  an  action  by  appellees  against 
appellant  to  quiet  title  to  and  recover  possession  of 
the  southeast  quarter  of  the  northeast  quarter  of  sec- 
tion twenty-seven,  township  two  north ,  range  eleven 
west,  in  Knox  county.  A  demurrer  to  the  complaint 
for  want  of  facts  was  overruled.  Appellees  answered 
by  general  denial.  A  trial  by  the  court  resulted  in  a 
judgment  for  appellees.  Appellant  was  granted  a 
new  trial  as  of  right,  and  a  second  trial  resulted  in  a 
finding  for  appellees,  and  over  a  motion  for  a  new 
trial,  judgment  was  rendered  quieting  appellees'  title 
to  said  real  estate  and  for  the  possession  of  the  same. 

The  first  error  urged  is  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint  Considered  as 
a  complaint  to  quiet  title  and  for  the  possession  of 
real  estate  the  complaint  was  suflScient  to  withstand 
the  demurrer. 

It  is  claimed  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial  for  the  reason  that 
there  was  not  sufficient  evidence  to  sustain  the  ver- 
dict It  appears  from  the  evidence  that  one  Pierre 
Cabbassier,  owned  the  east  half  of  the  northeast 
quarter  of  section  twenty-seven,  township  two  north, 
range  eleven  west,  in  Knox  county,  and  also  other  real 
estate  at  the  time  of  his  death  in  1863.  After  his 
death  the  heirs  divided  his  real  estate;  in  this  division 
the  north  half  of  said  eighty  acres,  being  the  north- 
east quarter  of  the  northeast  quarter  of  said  section, 
was  conveyed  to  Charles  Cabbassier,  a  son  of  the  de- 
ceased, and  the  south  half  of  said  eighty  acres,  being 
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the  real  estate  in  controversy,  fell  to  Elizabeth  John- 
son, a  daughter  of  the  deceased,  and  was  conveyed  to 
her  husband,  George  Johnson.  In  this  deed  the  real 
estate  in  controversy  was  described  as  follows :  "The 
southeast  quarter  of  the  northeast  quarter  of  section 
twenty-seven,  in  township  tw^o  north,  range  eleven 
west,  and  bounded  as  follows,  to-wit:  beginning  at  a 
stake  at  the  southwest  comer  of  Charles  Cabbassier's 
land  in  said  section,  hickory  12  in.  N.  5  links,  elm  8.  1. 
D.  S.  25.  W.  43  links,  thence  east  twenty  chains  to 
section  line,  thence  south  twenty  chains  to  a  stake 
red  bud  6  in.  S.  5.  E.  26  links,  and  an  over  cup  oak  6 
in.  N.  13|  east  28  links,  thence  west  twenty  chains  to  a 
stake,  thence  north  twenty  chains  to  the  place  of  be- 
ginning, containing  forty  acres,  being  a  part  of  the 
land  owned  by  Pierre  Cabbassier,  deceased."  This 
deed  was  recorded  August  14, 1871. 

Afterwards  George  Johnson  and  his  wife  sold  and 
conveyed  the  real  estate  in  controversy  to  Charles 
Cabbassier  by  the  same  description  as  in  the  forego- 
ing deed.  This  deed  was  recorded  August  16,  1871. 
Both  parties  claim  title  through  these  two  deeds. 

At  the  time  this  deed  and  the  previous  deed  were 
executed,  Charles  Cabbassier  did  not  own  any  real 
estate  in  section  twenty-seven,  except  the  northeast 
quarter  of  the  northeast  quarter  thereof,  and  the  de- 
scription by  metes  and  bounds  contained  in  each  of 
said  deeds  commenced  at  the  southwest  comer  there- 
of, and  therefore,  we  assume,  correctly  described  the 
southeast  quarter  of  the  northeast  quarter,  which  is 
the  land  in  controversy. 

On  December  1,  1875,  Charles  Cabbassier  and  wife, 
executed  a  deed  to  Francis  and  Nicholas  Horie,  by 
which  they  intended  to  convey  the  real  estate  in  con- 
troversy to  said  grantees.  In  this  deed  the  real  estate 
was  described  by  metes  and  bounds,  and  as  being  a 
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part  of  the  land  owned  by  Pierre  Cabbassier,  de- 
ceased, the  same  as  in  the  deed  to  Johnson  and  the 
deed  to  Cabbassier,  but  by  mutual  mistake  of  the 
parties,  the  same  was  also  described  as  the  southeast 
quarter  of  the  northwest  quarter  of  section  twenty- 
seven,  instead  of  the  southeast  quarter  of  the  north- 
east quarter  of  said  section.  This  deed  was  recorded 
December  4,  1875.  On  the  same  day,  December  1, 
1875,  Nicholas  and  Francis  Horie  sold  and  conveyed 
said  real  estate  to  Eliza  Godare.  In  this  deed  the 
real  estate  was  described  the  same  as  in  the  deed  from 
the  Cabbassiers  to  the  Hories.  This  deed  was  re- 
corded December  6,  1875.  Eliza  Godare  resided  on 
the  land  for  several  years  and  made  improvements 
thereon.  She  died  the  owner  of  the  real  estate  in  con- 
troversy, and  her  husband  died  in  1878  or  1879.  The 
appellees  are  the  only  children  of  Eliza  Godare,  and 
at  her  death  and  the  death  of  her  husband  inherited 
said  real  estate. 

After  the  death  of  Eliza  Godare,  Charles  Cabbassier 
and  his  wife,  in  March,  1881,  convoyed  the  real  estate 
in  controversy  to  Adelia  Bono  and  Charles  Bono.  The 
real  estate  was  described  in  said  deed  as  follows: 
"The  southeast  quarter  of  the  northeast  quarter  of 
section  twenty-seven,  in  township  two  north,  of  range 
eleven  west,  containing  forty  acren,  being  the  same 
tract  intended  to  be  conveyed  by  Pierre  Cabbassier's 
heirs  to  George  Johnson,  and  by  said  Johnson  and 
wife  to  grantor,  Charles  Cabbassier."  Bono  and  wife 
conveyed  the  land  to  Linson  Johnson,  who  conveyed 
the  same  land  to  one,  Byard,  who  conveyed  it  to  ap- 
pellant. 

The  only  real  estate  that  Charles  C<abbassier  owned 
in  section  twenty-seven  was  the  east  half  of  the  north- 
east quarter,  the  north  half  he  received  as  his  share  in 
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the  partition  and  the  south  half  by  and  from  the 
Johnsons. 

It  is  a  well  settled  proposition  that  it  is  not  the 
office  of  a  description  in  a  deed  to  identify  the  land; 
it  is  sufficient  if  it  furnish  the  means  of  identification, 
and  that  the  part  of  the  deed  describing  the  premises 
conveyed  shall  be  construed  with  the  utmost  liber- 
ality. Rvcker  v.  Steelman^  73  Ind.  396,  and  cases  cited 
on  page  407;  Singer  v.  ScJieible^  109  Ind.  575,  and  cases 
cited  on  pages  583, 584. 

An  examination  of  the  record  by  appellant,  or  by 
any  one  under  whom  he  claims, would  have  disclosed 
the  deeds  to  George  Johnson,  to  Charles  Cabbassier 
and  to  Nicholas  and  Francis  Horie,  the  last  deed  de- 
scribing the  real  estate  by  metes  and  bounds,  the 
same  as  in  the  two  deeds  named,  the  mistake  being 
in  the  two  words  northwest  quarter  instead  of  north- 
east quarter.    Cabbassier  did  not  own  any  land  in  the 

northwest  quarter  of  the  section his  land  was  in 

the  northeast  quarter.  The  description  by  metes  and 
bounds  in  the  deed  from  Cabbassier  to  the  Hories,  and 
in  the  deed  from  the  Hories  to  Godare  was  such  a  de- 
scription as  furnished  the  means  of  identifying  the 
real  estate  in  controversy  as  that  intended  to  be  con- 
veyed by  the  deed.  Such  a  description  is  all  that  is 
required  under  the  authorities  cited.  The  courses, 
distances  and  monuments,  together  with  the  corners 
and  the  witnesses  to  the  corners,  and  the  location  are 
given  as  in  an  official  survey  made  by  a  surveyor.  So 
that  there  could  not  have  been  any  difficulty  in  locat- 
ing and  identifying  the  land  conveyed  by  this  descrip- 
tion in  each  of  the  deeds.  This  description  by  metes 
and  bounds  is  the  same  in  all  deeds  through  which 
appellees  claim  title,  and  in  each  deed  clearly  de- 
scribes the  same  real  estate.  If  these  conveyances 
were  not  sufficient  to  vest  a  perfect  title  in  appellees, 
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they  were  sufficient,  at  least,  to  have  put  any  one  upon 
inquiry.  Whatever  is  sufficient  to  put  a  party  upon 
inquiry  is  notice.  Singer  v.  Scheihle,  Bupra,  on  page 
583,  and  cases  cited;  Lodge  v.  Simonton^  2  P.  &  W.  (Pa.) 
439;  Parker  v.  Conner,  93  N.  Y.  118,  45  Am.  Rep.  178, 
and  notes  on  pp.  184-190;  2  White  &  Tudor's  Leading 
Cases,  Equity,  145,  153,  154,  189,  192. 

We  think  the  finding  and  judgment  of  the  court  are 
fully  sustained  by  the  evidence,  and  that  there  is  no 
error  in  the  record. 

Judgment  affirmed. 

Filed  February  18,  1896. 


No.  17,724. 
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Municipal  CJokporation.— Cify.— Foid  Contract.— Street  Lights.—  m  m 
A  contract  for  street  lights  for  five  years,  at  a  certain  price  per 
light  per  year,  payable  monthly,  made  by  the  executive  department 
of  public  works,  when  no  appropriation  for  the  purpose  had  been 
made  except  for  a  month  or  two  in  advance,  is  void,  where  the 
statute  provides  that  no  executive  department  shall  bind  the  city 
by  a  contract,  agreement,  or  in  any  way  to  any  extent  beyond  the 
amount  of  money  at  the  time  already  appropriated  by  ordinance 
for  the  purpose,  and  that  all  contracts  and  agreements,  expressed 
or  impliec^  and  all  obligations  of  any  and  every  sort  beyond  such 
existing- appropriations,  are  absolutely  void. 

Same. — City. — Void  Contract. — Subsequent  Appropriation. — Ratifi- 
cation.— Subsequent  appropriations  for  installments  coming  due  on 
a  contract  made  by  city  authorities  in  violation  of  a  statute  prohib- 
iting contracts,  for  which  appropriations  had  not  already  been  made, 
cannot  operate  as  a  ratification  of  the  contract  so  as  to  make  it 
binding. 

From  the  Marion  Superior  Court. 
J.  E.  Scotty  for  appellant. 
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Herod  &  Herod  and  Miller^  Winter  &  Elaniy  for  ap- 
pellee. 

McCabe,  J. — The  appellee,  as  receiver  of  the  Sun 
Vapor  Street  Light  Company,  sued  the  appellant  to 
recover  the  sum  of  $552.75  as  an  installment  due  from 
the  city  for  vapor  lights  furnished  it  for  the  month 
of  January,  1895,  under  the  terms  of  an  alleged  con- 
tract and  seeking  certain  injunctive  relief. 

The  superior  court  overruled  a  demurrer  to  the 
complaint,  and  the  defendant,  appellant,  refusing 
to  plead  further,  judgment  was  rendered  upon  de- 
murrer in  favor  of  appellee. 

The  only  error  assigned  calls  in  question  the  ruling 
upon  the  demurrer.  It  appears  from  the  complaint 
that  the  executive  department  of  public  works  of  the 
city,  on  September  18, 1893,  entered  into  contract  with 
the  Sun  Vapor  Street  Light  Company,  by  which  such 
company  covenanted  that  it  would  furnish  to  said  city 
acertain  numberof  sun  vaporstreet  lights  for  a  period 
of  five  years  from  said  date  at  a  certain  price  per  light 
per  year,  payable  in  monthly  installments,  and  the 
city  covenanted  to  pay  accordingly,  and  among  other 
things  the  contract  contained  the  following  mutual 
covenants :  "To  each  of  the  provisions,  conditions  and 
stipulations  of  this  contract,  the  undersigned,  each 
for  itself,  hereby  covenants,  agrees  and  binds  itself, 
its  successors  and  assigns."  Upon  the  part  of  the  city 
the  contract  is  executed  in  the  name  of  the  city,  by 
its  board  of  public  works,  with  the  city  seal  affixed, 
and  the  contract  is  also  si«rned  bv  the  mavor.  It 
further  appears  that  the  appellee  was  duly  appointed 
receiver  of  said  light  company,  and  as  such  he  had 
secured  the  permission  of  the  court  appointing  him 
to  bring  this  suit.  It  is  also  shown  that  the  monthly 
installment  for  which  the  suit  is  brought  was  due  and 
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unpaid.  The  ground  on  which  it  was  sought  to  de- 
feat the  action  in  the  trial  court  and  to  reverse  its 
judgment  in  this  court  is,  that  the  contract  sued  on 
was  and  is  absolutely  void  because  made  in  violation 
of  the  statute.  At  the  date  of  the  contract  the  appro- 
priations by  the  common  council  to  the  several  ex- 
ecutive departments  of  said  city  for  the  current  ex- 
penses of  the  fiscal  year  had  not  been  made. 

The  prior  fiscal  year  had  expired  August  31,  1893. 
For  that  year  the  council  had,  on  September  26, 1892, 
appropriated  to  the  board  of  public  works  a  certain 
sum  for  public  light,  and  by  said  ordinance  said  ap- 
propriation continued  and  carried  to  October  1,  1893, 
unless  the  appropriation  ordinance  for  the  fiscal  year 
ending  August  31,  1894,  was  sooner  passe<l  by  the 
council.  The  appropriation  ordinance  for  the  fiscal 
year  ending  August  31,  1894,  was  passed  Septombor 
21, 1893,  and  carried  an  appropriation  to  said  depart- 
ment for  public  light  of  J76,000  for  said  year.  So  far 
as  appears  by  the  complaint  this  appropriation  was 
not  more  than  sufficient  to  meet  the  expenses  during 
the  fiscal  year  for  which  the  appropriation  was  made 
for  public  light  of  all  kinds,  including  gas  and  electric 
light  upon  existing  contracts  then  in  force.  Upon 
September  18,  1893,  being  the  day  and  date  upon 
which  the  contract  sued  on  was  entered  into,  there  re- 
mained unexpended  of  the  sum  appropriated  to  said 
department  for  public  lights  for  the  fiscal  year  end- 
ing August  31,  1893,  the  sum  of  $15,000,  which  sum 
was  sufficient  only  to  meet  the  expense*  of  liglrting  the 
city  by  gas,  electricity  and  vapor  light  for  and  during 
the  months  of  September  and  October,  1893.  In 
other  words,  the  complaint  shows  that  upon  the  date 
of  the  execution  of  the  contract,  the  appropriation  to 
the  department  of  public  works  was  only  sufficient 
Vol.  144—12 
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to  pay  upon  existing  contracts  for  the  current  and 
succeeding  month,  and  even  this  sum  was  not  avail- 
able after  October  1,  because  upon  that  date  the  ap- 
propriation by  its  terms  lapsed. 

Subsequent  appropriations  were  made  to  the  de- 
partment of  public  works  for  public  light  as  appears 
by  the  complaint,  but  at  no  time  did  the  common 
council  authorize  the  execution  of  said  contract,  or 
take  any  action  to  confirm  or  approve  the  same.  In 
the  last  appropriation  ordinance,  being  exhibit  G  of 
the  complaint,  there  is  an  express  provision  in  section 
3  that  the  appropriation  for  vapor  lights,  by  item  28, 
under  heading  "Department  of  Public  Works,"  the 
provision  is  made  that  it  is  not  to  be  taken  or  deemed 
as  a  ratification  of  anv  contract  heretofore  entered 
into  by  the  department  of  public  works  of  said  city, 
which  may  not  have  been  authorized  by  previous  ap- 
propriations therefor.  It  is  further  shown  that  the 
board  of  public  works,  on  December  19,  1894,  notified 
appellee  in  writing  that  said  city  was  not  bound  by 
said  contract,  that  the  same  was  illegal,  and  that  it 
would  not  pay  for  any  lights  furnished  under  said  con- 
tract by  appellee  after  December  31,  1894. 

The  appellee,  nevertheless,  continued*  to  furnish 
them  for  the  month  of  January,  1895,  and  now  seeks 
in  the  complaint  to  recover  therefor  upon  said  con- 
tract. 

The  board  of  public  works,  by  the  act  commonly 
known  as  the  city  charter  for  said  city,  is  an  executive 
department  of  said  city  government,  with  certain 
powers  conferred  to  contract  on  behalf  of  the  city, 
subject  to  certain  limitations  therein  prescribed. 
R.  S.  1894,  sections  3812-3819.  Among  these  powers 
is  the  power:  "To  contract  for  the  furnishing  of  gas, 
either  natural  or  artificial,  water,  steam  or  electricity, 
light  or  power,  to  said  city  or  the  citizens  thereof,  by 
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any  company  or  individual,  and  in  such  contract  to  fix 
the  price  to  be  charged  for  the  same  in  such  city,  sub- 
ject to  ordinances  of  such  city,  in  relation  to  consump- 
tion by  private  consumers,"  provided  that  such 
powers  can  only  be  exercised  pursuant  to  an  ordi- 
nance specifically  directing  the  same.  R.  S.  1894*  sec- 
tion 3830,  top  page  359.  The  board  of  public  works 
assumed  to  act  under  this  power  in  entering  into  the 
contract  sued  on.  This  power  is  subject  to  the  limita- 
tions expressed  in  the  statute  already  mentioned, 
wherein  it  is  provided  that:  "The  legislative  authority 
of  the  city  shall  be  vested  in  a  common  council."  R. 
S.  1894,  section  3780. 

"All  ordinances,  orders,  resolutions  and  motions 
for  the  government  or  regulation  of  such  city,  and  all 
ordinances  for  the  appropriation  of  money,  shall  orig- 
inate in  the  common  council.  No  appropriation  shall 
be  made  for  the  payment  of  money,  otherwise  than  by 
ordinance,  specifying  by  items  the  amount  thereof, 
and  the  department  for  which  such  appropriation 
shall  be  made."  R.  S.  1894,  section  3789. 
Sections  50, 51,  52  and  62  of  the  act  read  as  follows: 
"Sec.  50.  It  shall  be  the  duty  of  each  executive  de- 
partment, before  the  commencement  of  each  fiscal 
year,  to  submit  to  the  joint  meeting  of  the  heads  of  the 
departments  and  of  the  various  boards  hereinbefore 
provided  for  in  section  45,  an  estimate  of  tlio  amount 
of  money  required  by  their  respective  departments  for 
the  ensuing  fiscal  year,  stating  with  as  great  particu- 
larity as  possible  each  item  thereof.  The  comptroller 
shall  at  the  same  time  submit  a  statement  or  estimate 
of  city  expenditures  for  other  purposes,  for  the  en- 
suing year,  over  and  above  the  moneys  proposed  to  be 
used  by  various  executive  departments,  giving  with 
as  great  particularity  as  possible  each  item  thereof. 
After  such  meeting,  and  reports  and  consultation,  the 
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city  comptroller  shall  thereupon  proceed  to  revise 
such  estimates  for  the  ensuing  year,  and  the  comptrol- 
ler shall  then  prepare  a  report  to  the  mayor  of  the 
various  estimated  amounts  required  in  said  comp- 
troller's opinion  for  each  executive  department,  and 
for  other  city  expenses,  together  with  an  estimate  of 
the  necessary  per  cent,  of  taxes  to  be  levied.  The 
mayor  shall  at  the  next  meeting  of  the  common  coun- 
cil present  such  report  with  such  recommendations  as 
he  may  see  fit.  It  shall  be  the  duty  of  the  committee 
of  finance  of  said  common  council  thereupon  to  pre- 
pare an  ordinance  fixing  the  rate  of  taxation  for  the 
ensuing  year,  and  also  an  ordinance  making  appro- 
priations by  items  for  the  use  of  the  various  executive 
departments  and  other  city  purposes  for  the  ensuing 
year.  Said  ordinance  may  reduce  any  estimated  item 
for  any  executive  department,  from  the  figure  sub- 
mitted in  the  report  of  the  city  comptroller,  but  shall 
not  increase  the  same  unless  recommended  by  the 
mayor.  Such  appropriation  ordinances  shall  there- 
after be  promptly  acted  upon  by  the  common  council. 
If  at  any  time  after  the  passage  of  such  ordinance  an 
emergency  shall  arise  for  further  appropriations  for 
the  use  of  any  department,  as  certified  by  such  de- 
partment, as  hereinbefore  provided,  or  other  purposes 
during  the  year,  such  additional  appropriations  may 
be  made  on  the  recommendation  of  the  comptroller 
by  a  two-thirds  vote  of  the  council. 

"Sec.  51.  No  executive  department,  oflBicer  or  em- 
ploye thereof,  shall  have  power  to  bind  such  city  by 
any  contract,  agreement,  or  in  any  other  way,  to  any 
extent  beyond  the  amount  of  money  at  the  time  al- 
ready appropriated  by  ordinance  for  the  purpose  of 
such  department,  and  all  contracts  and  agreements, 
express  or  implied,  and  all  obligations  of  any  and 
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every  sort,  beyond  such  existing  approprtationsi  are 
declared  to  be  absolutely  void. 

"Sec.  52.  Any  city  official  who  shall  issue  any  bond, 
certificate  or  warrant  for  the  payment  of  money 
which  shall  purport  to  be  an  obligation  of  such  city, 
and  be  beyond  the  unexpended  balance  of  any  appro- 
priation made  for  such  purpose,  or  who  shall  attempt 
to  bind  such  city  by  any  contract,  agreement,  or  in 
any  other  way,  to  any  extent  beyond  the  amount  of 
money  at  the  time  already  appropriated  by  ordinance 
for  such  purpose,  and  remaining  at  the  time  unex- 
pended, shall  be  liable  on  his  official  bond  to  any 
person  injured  thereby,  and  shall  be  fined  in  any  sum 
not  more  than  one  thousand  dollars  (f  1,000),  and  im- 
prisoned in  the  county  jail  not  more  than  six  months, 
either,  or  both. 

"Sec.  62.  All  the  expenses  incurred  or  authorized 
by  such  board  of  public  works  shall  be  payable  out  of 
the  general  funds  of  such  city  appropriated  to  the  use 
of  such  board  and  available  for  the  particular  pur- 
pose, except  where  this  act  specific^ally  directs  that 
the  same  is  to  be  paid  for  by  assessments  against 
property  holders."  K.  8.  1894,  sections  3821,  3822, 
3823,  3833,  Acts  1891,  p.  137. 

The  full  meaning  of  the  provisions  already  quoted 
will  be  better  apprehended  by  considering  in  con- 
nection therewith  the  following  portion  of  section  64: 

"Sec.  54.  It  shall  be  the  duty  of  the  comptroller: 
•  •  *  To  keep  separate  accounts  for  each  specific 
item  or  appropriation  made  by  the  council  to  each  de- 
partment, and  require  all  warrants  to  state  specific- 
ally against  which  of  said  items  the  warrant  is  drawn. 
Each  account  shall  be  accompanied  by  a  statement 
in  detail  in  separate  columns  of  the  several  appropria- 
tions, the  amount  drawn  on  each  appropriation,  the 
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unpaid  contracts  charged  against  it,  and  the  balance 
standing  to  the  credit  of  the  same.  He  shall  not 
suffer  any  appropriation  to  be  overdrawn  or  the  ap- 
propriation for  one  item  of  expense  to  be  drawn  upon 
for  any  other  purpose,  or  by  any  department  other 
than  that  for  which  the  appropriation  was  specifically 
made,  except  on  transfers  authorized  by  ordinances-" 
R.  S.  1894,  section  3825. 

It  will  be  seen  that  by  section  50  and  those  preced- 
ing it,  the  common  council  is  the  local  legislative  and 
governing  body,  has  exclusive  power  to  levy  taxes 
and  to  appropriate  the  revenues  and  thereby  author- 
ize their  disbursement. 

By  sections  51,  52  and  62  the  power  of  the  executive 
departments  to  bind  the  city  by  contract  is  limited  to 
the  revenues  for  which  the  levy  for  the  ensuing  fiscal 
year  is  made,  and  which  has  been  appropriated  to  the 
several  departments  for  the  specific  purposes  by  the 
council  as  it  is  advised  the  same  is  necessary. 

It  is  conceded  in  the  complaint  and  appellee's  argu- 
ment that  there  was  no  revenue  appropriated  and 
available  for  the  specific  purpose  involved  in  the  con- 
tract beyond  what  would  be  required  to  pay  the  in- 
stallment on  such  contract  for  the  current  month  and 
the  ensuing  month  of  October. 

And  yet  it  is  contended  by  the  learned  counsel  for 
appellee  that  such  contract  is  not  a  violation  of  the 
statutory  provision  that:  "No  executive  department, 
officer  or  employe  thereof  shall  have  power  to  bind 
such  city  by  any  contract,  agreement,  or  in  any  way, 
to  anv  extent  bevond  the  amount  of  money  at  the  time 
already  appropriated  by  ordinance  for  the  purpose  of 
such  department,  and  all  contracts  and  agreements, 
express  or  implied,  and  all  obligations  of  any  and 
every  sort  beyond  such  existing  appropriations,  are 
declared  to  be  absolutelv  void." 
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The  installment  sued  for  here  is  that  for  the  month 
of  January,  1895,  far  beyond  the  amount  appropriated 
at  the  time  the  contract  was  entered  into.  It  is  only 
attempted  obligations  beyond  existing  appropriations 
that  the  statute  makes  void.  And  if  it  has  not  done 
so  then  language  cannot  be  employed  strong  enough 
to  accomplish  that  manifest  object  and  intent. 

Counsel  cite  and  rely  on  three  cases  in  this  court 
to  uphold  their  contention  that  the  contract  is  not  in 
violation  of  the  statutory  provision  quoted.  The  first 
is  the  City  of  VcUparasio  y.  Gardner,  97  Ind.  1. 

It  was  sought  in  that  case  to  enjoin  the  letting  of 
a  contract  to  a  water  works  company  for  supplying 
the  city  with  water  for  a  period  of  twenty  years  at  an 
annual  expense  to  the  municipality  of  ^6,000.  It  was 
alleged  that  the  corporate  indebtedness  then  exceeded 
5  per  centum  of  the  assessed  value  of  the  taxable 
property  of  the  city,  and  that  there  was  no  money  in 
the  treasury. 

The  ground  on  which  it  was  sought  to  maintain  the 
action  was  that  the  proposed  contract  wouhl  be  in 
violation  of  Article  13  of  the  constitution,  adopted 
March  14,  1881,  which  provides  that:  "No  political 
or  municipal  corporation  in  this  State  shall  ever  become 
indebted  in  any  manner, or  for  any  purpose,  to  an  amount, 
in  the  aggregate,exceeding  2  per  centHin  on  the  value  of 
the  taxable  property  within  such  corporation,  to  be 
ascertained  by  the  last  assessment  for  State  and 
county  taxes  previous  to  the  incurring  of  such  indebt- 
edness; and  all  bonds  or  obligations^  in  excess  of 
such  amount,  given  by  such  corporation,  shall  be 
void.'* 

It  was  held  that  this  inhibition  was  against  the 
creation  of  an  indebtedness  or  the  debt  of  the  munici- 
pality beyond  the  limit  therein  prescribed.     But  it 
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was  held  that  the  compensation  of  the  contractor  was 
not  a  debt  within  the  sense  of  this  provision,  until 
the  service  was  performed  and  the  contractor  was  en- 
titled to  be  paid,  and  in  that  view  it  did  not  run  the 
debt  beyond  the  constitutional  limit ,  The  pivotal 
point  on  which  the  decision  turned  was  the  word  "in- 
debted," as  used  in  the  constitution.  The  next  case 
cited  is  Crowder  v.  Town  of  Sullivan^  128  Ind.  486  (13 
L.  E.  A.  647),  which  simply  reaflarms  the  same  princi- 
pie.  The  next  case  is  Foland  v.  Town  of  Frankton, 
142  Ind.  546.  That  case  simply  reaffirmed  and  applied 
the  same  principle  declared  in  the  two  previous  eases. 
In  this  latter  case,  it  was  sought  to  enjoin  the  letting 
of  a  contract  by  the  town  by  which  it  was  to  pay  |300 
a  year  for  a  certain  number  of  street  lights  for  a 
period  of  five  years,  and  it  was  averred  that  no  peti- 
tion had  been  signed  by  a  majority  of  the  resident 
owners  of  the  taxable  real  estate  of  said  town  to  con- 
tract said  debt  for  lighting  the  streets,  or  any  debt. 
It  was  claimed  that  such  a  contract  would  be  in  viola- 
tion of  section  27  of  the  act  of  1853,  reading  as  fol- 
lows: "No  incorporated  town  under  this  act  shall 
have  power  to  borrow  money  or  incur  any  debt  or 
liability  unless  a  majority  of  the  resident  owners  of 
the  taxable  real  estate  of  said  town  shall  petition  the 
board  of  trustees  to  contract  such  debt  or  loan."  R.  S. 
1894  (R.  S.  1881,  section  3342). 

It  was  justly  held  in  the  case  last  referred  to  that 
it  was  a  debt  or  loan  only  that  was  prohibited  with- 
out a  petition,  and  following  the  two  former  cases 
that  the  agreement  to  pay  for  the  lights  to  be  fur- 
nished did  not  create  a  debt  within  the  meaning  of 
the  section  quoted. 

But  here  we  have  a  very  diflFerent  prohibitory  pro- 
vision to  deal  with. 

The  exclusive  law  making  power  of  the  State, 
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speaking  of  the  powers  of  the  executive  departments 
of  the  city  government  of  appellant,  of  which  the 
board  of  public  works  is  one,  has  said:  ^^No  executive 
department,  officer  or  employe  thereof  shall  have 
power  to  bind  such  city  by  contract,  agreement,  or  in 
any  way,  to  any  extent  beyond  the  amount  of  money 
at  the  time  already  appropriated  by  ordinance  for  the 
purx>ose  of  such  department,  and  all  contracts  and 
agreements,  express  or  implied,  and  all  obligations  of 
any  and  every  sort  beyond  such  existing  appropria- 
tions, are  declared  to  be  absolutely  void." 

Appellee's  learned  counsel  gravely  urge  that  this 
prohibition  is  against  the  creation  of  a  debt  or  an  in- 
debtedness according  to  the  definition  given  that 
term  in  the  cases  cited  and  does  not  prohibit  the  crea- 
tion of  other  obligations.  But  if  this  court  may  fritter 
away  the  plain  language  of  the  statute  in  that  way, 
it  is  poorly  worth  the  while  to  have  another  law-mak- 
ing power  called  a  legislature. 

To  do  as  counsel  gravely  urge  us  to  do,  would  be  to 
usurp  the  power,  to  both  make  and  unmake  laws.  If 
the  judiciary  may  do  that,  a  legislature  would  be  an 
appendage  to  government  neither  useful  nor  orna- 
mental. The  language  quoted  deprives  the  board  of 
public  works  of  the  power  to  bind  the  city  by  any  con- 
tract, agreement  or  in  any  way,  and  to  any  extent  be- 
yond the  amount  of  money  already  appropriated  by 
ordinance  for  the  purpose  of  such  department,  and  all 
contracts,  express  or  implied,  and  all  obligations  of 
any  and  every  sort  beyond  such  existing  appropria- 
tions are  declared  to  be  absolutely  void.  If  language 
could  be  so  framed  as  to  make  6U(*h  a  contract  abso- 
lutely void,  this  language  has  certainly  accomplished 
that  result.  If  it  has  not,  then  it  is  because  the  Eng- 
lish language  is  utterly  incapable  of  conveying  that 
idea  to  the  understanding.     But  it  is  earnestly  in- 
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sisted  that  this  court,  in  construing  the  above  lan- 
guage, ought  to  presume  that  the  legislature  em- 
ployed it  with  the  full  knowledge  of  the  decisions  in 
the  Valparaiso  case  and  the  Sullivan  case,  and  that 
they  supposed  from  those  decisions  that  the  language 
they  employed,  above  quoted,  would  mean  indebted- 
ness in  the  sense  ascribed  to  that  term  in  those  cases. 
There  would  be  much  plausibility,  and  even  force,  in 
the  contention  if  the  word  debt  or  indebtedness  had 
been  used  in  the  provision  now  under  consideration. 
But  no  such  word  is  used,  but  the  language  employed 
is  so  broad  and  sweeping  as  to  carry  down  obligations 
of  all  kinds. 

It  may  be  conceded  that  the  presumption  arises 
that  the'language  in  question  was  employed  in  view 
of  the  holding  in  those  cases. 

But  that  concession  militates  against  counsel's  con- 
tention. The  extraordinary  strength  of  the  language 
employed'  doubled,  trebled  and  quadrupled  as  it  is, 
to  avoid  such  a  construction  as  is  contended  .for, 
seems  to  point  with  unerring  certainty  to  the  fact 
that  the  legislature  meant  just  what  it  has  said. 

Similar  statutory  regulations  for  city  governments 
are  not  new.  Such  statutory  restrictions  very  much 
like  those  now  before  us  have  been  enacted  in  the 
States  of  Minnesota,  Illinois,  Pennsylvania,  Cali- 
fornia, Ohio,  Michigan  and  Oregon,  and  such  statutes 
have  received  by  the  courts  of  those  states  the  same 
.  construction  we  have  placed  upon  the  statute  here  in- 
volved. Kiichli  V.  City  of  Minneapolis  (Sup.  Ct. 
Minn.),  59  N.W^  Rep.  1088;  Garrison  v.  Chicago  and 
Peoples  Gas  Light  and  Coke  Co, ,  7  Biss.  480 ;  Ci4y  of  Su- 
perior V.  Norton  (U.  S.  Cir.  Ct.  of  App.),  63  Fed.  Rep. 
357;  Bladen  v.  Philadelphia,  60  Pa.  St.  464;  City  of 
PhiladeljMa  v.  Flanigen,  47  Pa.  St.  21;  Jonas  v.  City 
of  Cincinnati,  18  Ohio  318;  Wallace  v.  San  Jose,  29  Cal. 
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180;  San  Francisco  Oas  Co.  v.  Brickwedelj  62  Cal. 
641;  Niles  Water  Works  v.  Niles,  69  Mich.  811;  Ptdl- 
man  v.  Mayor  N.  F".,  etc.j  49  Barb.  57. 

It  is  contended  by  appellant  that  there  are  two 
lines  of  decisions  on  the  question  before  ns,  one  sup- 
porting appellant's  contention  and  the  other  support- 
ing appellee's  contention.  But  we  do  not  so  under- 
stand the  casea  The  ones  that  are  in  point  at  all  are 
against  appellee's  contention  and  support  appellant's 
contention. 

There  are  cases  in  other  States,  like  the  Indiana 
cases  cited  by  appellee  above  mentioned,  but  we  do 
not  think  they  or  the  Indiana  cases  have  any  applica- 
tion to  this  case. 

The  learned  counsel  for  appellee  concede  that  there 
can  be  no  enforcement  of  this  contract  until  there  is 
an  appropriation  of  the  revenues  for  that  specific  pur- 
pose, contending  that  whenever  such  appropriations 
are  made  the  contract  lays  hold  on  them  and  their 
payment  may  be  enforced  by  action.  This  is  a  con- 
cession that  if  no  appropriation  is  ever  made  there- 
for, the  contract  can  never  be  enforced.  That  amounts 
to  a  concession  that  when  made  it  was  not  a  contract. 
Because  contracts  when  validly  executed  do  not  de- 
pend for  their  validity  on  the  subsequent  assent  of  one 
or  both  of  the  contracting  parties.  If  validly  made,  it 
received  the  assent  of  both  parties  in  its  execution 
and  may  be  enforced  against  either  party  when  he  is 
derelict  without  again  obtaining  his  assent.  I  Pars. 
Cont.  (5  ed.)  475;  Cartmel  v.  Netcton,  79  Ind.  1. 

Jf  the  contract  is  as  appellee's  learned  counsel  con- 
cede, ineffective,  it  is  because  it  is  made  in  violation  of 
the  statute.  Such  a  contract  is  absolutely  void,  and  is 
as  if  it  had  never  been  made.  State  Bank  v.  Coqml- 
lardy  6  Ind.  232;  Cassadayv.  American  Ins,  Co,,  7 2  Ind. 
95;  Davis  y.  Barger,  67  Ind.  64;  Reynolds  v.  Steven- 
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soriy  4  Ind.  619;  Link  v.  Clemmens,  7  Blackf.  479; 
Patey.  Wright,  30  Ind.  476;  Heller  v.  Crawford^  87 
Ind.  279;  Heavenridge  v.  Mondy,  34  Ind.  28;  Case  v. 
Johnson,  91  Ind.  477;  15  Am.  and  Eng.  Ency.  of  Law, 
sections  1102-1103. 

If  the  contract  had  never  been  made,  a  subsequent 
appropriation  could  not  have  the  effect  of  making  it 
a  contract;  the  contract  being  illegal  was  incapable  of 
being  subsequently  ratified  so  as  to  make  it  binding 
without  making  it  a  new  contract  Henry  v.  Heebf  114 
Ind.  275,  and  authorities  there  cited. 

All  persons  contracting  with  a  municipal  corpora- 
tion must,  at  their  peril,  inquire  into  the  power  of  the 
corporation  and  of  its  officers  to  make  the  contract. 
15  Am.  and  Eng.  Ency.  of  Law,  section  1100,  and  cases 
there  cited;  Union  School  Tp.  v.  First  NaVl  Bank, 
102  Ind.  464;  City  of  Detroit  v.  Robinson,  38  Mich. 
108;  2  Beach  Pub.  Corp.,  section  1228,  note  5;  Bor- 
ough of  Milford  v.  Milford  Water  Co.,  124  Pa.  St. 
610  (3  L.  R.  A.  122);  1  Dillon  Munic.  Corp.,  sections 
447-8,  457;  Pine  Civil  Tp.  v.  Hvber  Mfg.  Co.,  83  Ind. 
121. 

We  are,  therefore,  of  the  opinion  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  superior  court  erred  in  overruling 
the  demurrer  thereto. 

The  judgment  is  reversed  and  the  cause  remanded,- 
with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint. 

Filed  February  18,  1896. 

Note. — On  the  question  aa  to  what  oonstitutes  an  indebtedneaB 
within  the  restrictions  on  municipal  debts,  the  authorities  are  pre- 
sented in  a  note  to  Beard  v,  HopkinsviUe  (Ky.)*  23  L.  R.  A.  409. 


NOVEMBER  TERM,  1895— Vol.  144.        189 

Wenning  etaLv.  Teeple  et  dL 


No.  17,078. 

Wenning  et  al.  v.  Teeple  et  al. 

Affkllatb  'PBOOKDVEX.^InsiruetumB. — Revenal  of  Judgment. — ^A 
judgment  may  be  leveraed  for  instmctioiis  which  would  not  ha^e 
been  correct  under  any  evidence,  although  the  evidence  is  not  in 
the  record. 

Bell  of  Ezokftionb.— .FVZitH/.-^i^ecord.— A  purported  bill  of  exoep- 
tions  cannot  be  considered  on  appeal,  where  the  record  does  not 
show  that  it  was  ever  filed  in  the  court  below. 

Instructions  to  Jury. — Erroneous. — When  Not  Cured, — An  errone- 
ous instruction  is  not  cured  by  another  instruction  correctly  stating 
the  law,  where  the  first  instruction  is  not  withdrawn  from  the 
jury. 

Etidbngs. — Burden  of  Proof, —  Impeachment  of  Marriage.'^  The 
burden  is  upon  a  party  seeking  to  impeach  a  marriage  by  proof  of  a 
former  marriage  of  one  of  the  parties  to  prove  that  the  former  mar- 
riage has  not  been  legally  dissolved. 

Will. — From  Htuband  to  Wife.^Reputed  Wife  a  Married  Woman 
at  Time  of  Second  Marriage. — If  a  husband  make  provision  in  his 
will  for  his  reputed  wife,  the  fact  that  his  reputed  wife,  at  the 
time  of  her  marriage  to  him,  had  a  husband  living  from  whom  she 
had  not  been  divorced  will  not  avoid  the  will  as  to  such  wife. 

PLBADINO. — Complaint. — Action  to  Set  Aside  a  Will, — A  complaint, 
in  an  action  to  set  aside  a  will,  averring  generally  ''that  said  will 
was  unduly  executed,"  is  sufficient  on  demurrer,  notwithstanding 
the  fact  that  it  is  followed  by  facts  which  are  insufficient  to  avoid 
the  wilL 
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Prom  the  Owen  Circuit  Court 

D.  E.  Beem  and  W.  Hicham^  for  appellants. 

/.  H.  Fowler  and  W.  A.  Pickens,  for  appellees. 


Monks,  J. — This  was  a  proceeding  to  contest  and 
set  aside  the  last  will  of  John  Wenning,  deceased,  and 
the  probate  thereof,  instituted  by  appellees  against 
appellants. 
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It  is  alleged  in  the  complaint  ^^that  appellees  and 
Jane  Shreese  were  the  only  heirs  of  and  entitled  to 
inherit  the  estate  of  John  Wenning  at  the  time  of  his 
deathy  September  26,  1892;  that  a  certain  instrument 
in  writing,  purporting  to  be  his  last  will  and  testa- 
ment, had  been  admitted  to  probate;  that  Mary  Thalle 
(known  as  Mary  Wenning)  and  Charles  E.  M.  Mc- 
Creary  are  made  the  sole  legatees  and  devisees,  and 
are  given  thereby  the  whole  of  the  estate  of  said  de- 
ceased, of  the  value  of  $10,000,  to  the  entire  exclusion 
of  said  appellees  and  Jane  Shreese,  who  are  the  chil- 
dren of  the  deceased  and  entitled  to  the  whole  of  his 
estate;  that  said  pretended  will  is  invalid  for  the  fol- 
lowing reasons:  That  said  will  was  unduly  executed. 
And  appellees  say  that  said  appellant,  Mary  Thalle 
(known  as  Mary  Wenning),  is  claiming  and  asserting 
that  she  was,  at  the  time  of  the  death  of  John  Wen- 
ning, his  lawful  wife  by  virtue  of  a  pretended  mar- 
riage, entered  into  between  her  and  said  John  Wen- 
ning, at  said  county  of  Owen,  on  the  16th  day  of  April, 
1884;  that  at  the  time  of  said  pretended  marriage  of 
said  Mary  to  said  John  Wenning,  she,  the  said  Mary 
Thalle  (known  as  Mary  Wenning),  was  married  to  and 
was  the  lawful  wife  of  one  Herman  Thalle,  having 
married  him  on  November  27, 1883,  in  the  territory  of 
Dakota,  in  accordance  with  the  laws  of  said  territory 
in  force  at  the  time  of  said  marriage;  that  at  the 
time  of  the  pretended  marriage  of  said  appellant, 
Mary  Thalle  (known  as  Mary  Wenning),  to  John  Wen- 
ning, her  said  husband,  Herman  Thalle,  was  living, 
and  no  dvorce  had  ever  been  granted  dissolving  said 
marriage  to  said  Herman  Thalle;  that  said  Mary 
Thalle  (known  as  Mary  Wenning),  abandoned  her 
said  husband,  said  Herman  Thalle,  in  North  Dakota, 
April  1,  1884,  and  came  to  Owen  county,  Indiana, 
where  she  has  remained  ever  since  said  abandonment. 
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and  pretended  to  be  married  to  said  John  Wenning  on 
the  16tb  day  of  April,  1884,  without  said  marriage  to 
said  Herman  Thalle  in  any  manner  having  been  dis- 
solved." The  complaint  sets  forth  the  will  in  con- 
troversy, and  also  the  law^s  of  Dakota  concerning  mar* 
riage  and  divorce. 

A  demurrer  to  the  complaint,  for  want  of  facts,  was 
overruled.  The  cause  was  tried  by  jury  and  a  verdict 
returned  in  favor  of  appellees,  and  over  a  motion  for 
a  new  trial,  judgment  was  rendered  setting  aside  said 
will.  The  only  errors  urged  call  in  question  the  suf- 
ficiency of  the  complaint  and  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial. 

Appellants  admit  that  it  is  sufficient,  under  the  de- 
cisions of  the  court,  to  allege  the  cause  of  contest  in 
the  language  of  the  statute,  but  insist  that  as  the  alle- 
gations which  follow  the  averment  "that  said  will 
was  unduly  executed"  constitute  the  charges  of  fraud 
or  undue  influence  relied  upon,  and  that  the  court 
should  apply  the  law  to  these  specific  allegations,  and 
if  these  are  insufficient  a  demurrer  to  the  complaint 
should  be  sustained. 

If  the  allegations  referred  to  are  to  control  the  gen- 
eral averment  of  undue  influenc^e,  and  are  intended  to 
be  a  specific  statement  of  facts  constituting  such  un- 
due influence,  then  a  demurrer  to  the  complaint 
should  have  been  sustained. 

The  mere  fact  that  Mary  A,  Wenning  was  married 
to  one  Thalle  at  the  time  she  was  married  to  Wenning, 
on  the  16th  day  of  April,  1894,  and  that  she  had  never 
been  divorced  from  Thalle  would  not  be  sufficient 
ground  for  avoiding  the  will.  Schouler  Wills,  sec- 
tions 224,  238,  239.  It  would  be  proper  to  prove  such 
facts,  if  they  exist,  at  the  trial  of  the  cause,  under  the 
general  allegation  that  the  will  was  unduly  executed. 
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but,  if  proven,  they  alone  would  not  establish  the  alle- 
gation of  undue  execution. 

We  think,  however,  that  said  allegations  concern- 
ing the  marriage  of  appellant,  Mary  A.  Wenning,  and 
her  not  being  divorced,  and  the  laws  of  Dakota  are 
not  stated  in  such  a  manner  as  to  limit  or  control  the 
general  averment  that  the  will  was  unduly  executed. 
Such  allegations  are  mere  surplusage  and  could  have 
been  stricken  out  on  motion.  If,  however,  the  same 
had  been  stated  with  other  allegations  in  such  a  way 
as  to  show  that  the  execution  of  the  will  had  been 
procured  by  fraud  or  duress,  or  had  been  unduly  ex- 
ecuted for  any  other  reason,  it  would  be  proper  to 
overrule  a  motion  to  strike  out  such  allegations.  The 
complaint  containing  the  general  allegation  that  the 
will  was  undulv  executed  was  sufficient  to  withstand 
the  demurrer.  Kentrorthy  v.  Williams^  5  Ind.  375; 
Reed  v.  Watson^  27  Ind,  443;  Bowman  v.  Phillips^  47  Ind. 
341;  McDonald  v.  McDonald,  142  Ind.  55. 

Appellees  earnestly  insist  that  what  purports  to  be 
a  bill  of  exceptions  containing  the  evidence  is  not  a 
part  of  the  record,  for  the  reason  that  it  was  never 
filed,  and  that,  therefore,  no  question  is  presented  by 
the  motion  for  a  new  trial.  There  is  nothing  in  the 
record  showing  that  what  purports  to  be  a  bill  of  ex- 
ceptions containing  the  evidence  was  ever  filed  in 
the  court  below. 

It  is  well  settled  that  a  bill  of  exceptions,  although 
signed  by  the  judge,  is  not  a  part  of  the  record  until 
it  is  filed.  Dovmey  v.  Heady  138  Ind.  503,  and  cases 
cited;  Ayres  v.  Armstrong,  142  Ind.  263;  Elliott 
App.  Proceed.,  section  805,  and  cases  cited.  Un- 
der these  authorities  the  evidence  is  not  in  the 
record  and  cannot  be  considered  in  the  determina- 
tion of  this  cause.    It  does  not  follow,  however,  that 
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all  the  causes  specified  for  a  new  trial  will  fail  for 
this  reason. 

It  is  assigned  as  a  cause  for  a  new  trial  that  the 
court  erred  in  giving  instruction  10  to  the  jury  of  its 
own  motion,  and  also  that  the  court  erred  in  giving 
instruction  17  asked  by  the  appellees.  These  instruc- 
tions are  in  regard  to  the  presumptions  and  burden 
of  proof  as  to  the  marriage  to  Thalle  and  the  dissolu- 
tion thereof,  and  as  to  the  legality  of  the  marriage  to 
Wenning. 

It  is  settled  law  in  this  State  that  when  a  marriage 
has  been  consummated  in  accordance  with  the  forms 
of  law  it  is  presumed  that  no  legal  impediments  existed 
to  the  parties  entering  into  such  marriage,  and  the 
fact,  if  shown,  that  either  or  both  of  the  parties  have 
been  previously  married,  and  that  such  wife  or  hus- 
T>and  of  the  first  marriage  is  still  living,  does  not  de- 
stroy the  pnma  facie  legality  of  the  last  marriage. 
The  presumption  in  such  a  case  is  that  the  former 
marriage  has  been  legally  dissolved  and  the  burden 
that  it  has  not  rests  upon  the  party  seeking  to  im- 
peach the  last  marriage.  Boulden  v.  Mclntire,  119 
Ind.  674;  Teter  v.  Teter,  101  Ind.  129;  Yates  v. 
Houston,  3  Tex.  433;  Dixon  v.  People,  18  Mich.  84; 
Harris  v.  Harris,  8  111.  App.  57;  Toivn  of  Oreenshorough 
V.  Underhill,  12  Vt.  604;  Rex  v.  Inhab,  of  Twintng, 
2  B.  &  Aid.  386;  Squire  v.  State,  46  Ind.  459;  Klein  v. 
Landman,  29  Mo.  259;  1  Bishop  Marriage  and  Divorce, 
section  457. 

In  instruction  17  asked  by  appellee,  it  is  stated  that 
if  appellant  was  legally  married  to  Thalle,  "then  if 
the  jury  find  from  the  evidence  that  said  marriage 
had  never  been  legally  dissolved  or  annulled  by  death 
or  decree  of  divorce,  or  otherwise,  the  burden  of  proof 
was  on  the  appellee,  Mary  Thalle,  to  show  by  a  pre- 
VoL.  144—13 
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ponderance  of  the  evidence  that  said  marriage  had 
been  legally  dissolved.'' 

This  was  clearly  erroneous.  Appellant,  under  law 
as  heretofore  stated,  was  not  required  to  prove  that 
she  had  been  divorced  from  Thalle.  The  burden  of 
proving  that  the  marriage  had  not  been  dissolved  by 
a  court  or  the  deatti  of  Thalle,  was  upon  the  appellees. 
If  the  evidence  as  to  this  question  was  evenly  bal- 
anced or  did  not  preponderate  in  favor  of  appellees, 
then  the  jury  must  consider  and  determine  the  case 
upon  the  presumption  that  she  was  not  the  wife  of 
Thalle  in  April,  1884,  when  it  is  alleged  in  the  com- 
plaint that  she  was  married  to  Wenning. 

In  instruction  10  the  court  informed  the  jury,  refer- 
ring to  the  marriage  of  Thalle  to  appellant,  Mary 
Wenning,  "that  when  a  marriage  is  once  established 
it  is  presumed  to  exist  during  the  life  of  the  parties 
or  until  it  is  shown  bv  the  evidence  that  it  has  been 
dissolved  in  some  one  of  the  ways  known  to  the  law." 
Xo  such  presumption  existed  in  this  case.  On  the 
contrary,  the  presumption  was  that  Thalle  was  dead 
or  divorced,  and  that  there  was  no  impediment  to  the 
marriage  to  Wenning.    Boulder  v.  Mclntire,  supra. 

It  is  true  that  when  the  evidence  is  not  in  the  record 
instructions  will  not  be  held  erroneous,  if  they  would 
be  correct  under  any  evidence  that  could  be  given 
under  the  issues.  linpp  v.  KesUr^  125  Ind.  79,  and 
cases  cited  on  p.  82. 

The  instructions  10  and  17  given  in  this  case  would 
not  have  been  correct  under  any  evidence  that  might 
have  been  given  under  the  issues,  and  for  this  reason 
the  cause  must  be  reversed.  Rapp  v.  Kester^  supra^ 
and  cases  cited  on  p.  82;  Lindley  v.  Dempsey,  45 
Ind.  246. 

It  is  claimed,  however,  by  appellees,  that  these  in- 
structions, if  erroneous,  were  corrected  by  another 
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which  correctly  stated  the  law.  If  such  an  instruc- 
tion was  given  it  would  not  cure  the  error.  This  could 
only  be  done  by  plainly  withdrawing  the  instructions 
named  from  the  jury,  which  was  not  done  in  this  case. 
State^  ex  reL,  v.  Sutton,  99  Ind.  300,  and  cases  cited 
(307);  Bitting  ▼.  Ten  Eyck,  82  Ind.  421;  Toledo,  etc., 
R.  W.  Co.  V.  ShiLckman,  Admr.,  60  Ind.  42;  McCrory 
V.  Anderson,  103  Ind.  12;  Lower  v.  Franks,  115  Ind. 
334. 

Besides,  if  two  or  more  instructions  are  inconsistent 
and  calculated  to  mislead  the  jury  or  leave  them  in 
doubt  as  to  the  law,  it  is  a  cause  for  reversal.  Bitting 
V.  Ten  Eyck,  supra;  Somers  v.  Piimphrey,  24  Ind.  231 
(237);  Summerlot  V.  Hamilton,  121  Ind.  87  (90);  State, 
ex  ret.  J  v.  Sutton,  supra,  and  cases  cited  on  p.  307. 

There  are  many  other  questions  discussed  in  the 
briefs  of  the  able  and  learned  counsel  for  appellant, 
and  appellees,  but  the  same  either  depend  on  the  evi- 
dence, which  is  not  in  the  record,  or  are  such  as  may 
not  arise  at  another  trial,  and  are  therefore,  not  con- 
sidered. 

Judgment  reversed,  with  instruction  to  sustain  ap- 
pellants' motion  for  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 

Jordan,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Filed  October  Id,  1806;  petition  for  rehearing  overruled  February 
18,  1896. 
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Harless  v.  Harless  et  al. 

Appellate  Procedure. — Evidence. — Objection. — ^An  objectioii  to  an 
answer  responsive  to  the  question  asked  bj  the  party  objecting,  is 
not  available  on  appeal. 

EvTDKSCE.— Attorney  and  Client. — That  a  witness  has  been  attorney 
for  a  party  does  not  disqualify  him  to  testify  as  to  statements  or 
declarations  of  the  latter,  which  are  not  confidential  conomunica- 
tions  made  in  the  course  of  professional  business,  under  section  505, 
R.  S.  1894. 

Sake. — Declarations  of  Agent  Adverse  to  Principal. — The  declara- 
tions of  an  agent  against  the  interest  of  his  principal,  are  not  inad- 
missible against  the  latter  because  the  agent  is  joined  as  an  adverse 
party  in  the  action. 

Same. — Motion  to  Strike  Out. — When  Properly  Overruled, — A  mo- 
tion to  strike  out  all  of  a  witness'  testimony  is  properly  overruled, 
if  some  part  of  it  is  admissible. 

From  the  Madison  Circuit  Court. 
Diven  &  McMahany  for  appellant. 
F.  P.  Foster^  for  appellees. 

McCabe,  J. — The  appellant  sued  the  appellees  in  a 
complaint  of  two  paragraphs  to  quiet  her  title  to  cer- 
tain real  estate  in  Madison  County. 

The  issues  formed  upon  the  complaint  and  a  cross- 
complaint  were  tried  by  the  court,  resulting  in  a  find- 
ing and  judgment  for  the  defendants  over  a  motion 
for  a  new  trial. 

Overruling  the  motion  for  a  new  trial  is  the  only 
error  assigned  here.  The  errors  complained  of  in  the 
motion  for  a  new  trial  are  that  the  finding  is  contrary 
to  law  and  the  evidence,  and  is  not  sustained  by  suffi- 
cient evidence,  and  that  the  court  erred  in  "permit- 
ting Henry  C.  Ryan,  a  witness  for  the  defendant,  to 
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testify,  over  objection  of  plaintiff,  as  to  a  conversation 
he  had  with  Adam  Harless  *  *  *  in  the  absence 
of  the  plaintiff,  and  while  said Ryan  was  attor- 
ney for  said  Harless  and  considering  matters  and 
things  abont  which  he  was  consulted  as  an  attorney 
by  said  Harless." 

The  appellant  was  the  holder  of  a  tax  deed  to  the 
land  in  controversy,  she  being  the  wife  of  Adam  Har- 
less. The  sole  object  of  the  suit  was  to  enforce  the 
lien  in  her  favor  for  the  taxes  for  which  the  land  had 
been  sold  and  subsequent  taxes  paid  by  her  while  she 
held  the  tax  certificate  and  deed,  the  tax  title  being 
confessedly  invalid. 

The  land  was  owned  by  one  Wesley  Harless,  a 
brother  of  appellant's  husband,  Adam  HarleHs;  Wes- 
ley had  been  adjudged  a  person  of  unsound  mind  by 
said  circuit  court  Wesley's  estate  in  the  land  was 
for  and  during  his  life,  with  remainder  over  to  his 
children  or  the  survivors  of  them.  He  had  been  mar- 
ried and  divorced,  having  three  children  by  the  mar- 
riage, one  of  which  only  survives;  that  was  Evans 
Harless,  an  infant  defendant  in  this  action.  In  the 
divorce  proceedings  there  was  a  judgment  for  ali- 
mony against  Wesley,  upon  which  his  interest  in  the 
land  was  sold  to  his  divorced  wife,  and  she  having 
assigned  the  certificate  to  the  defendant,  Daniel  P. 
Bricker,  and  the  land  not  having  been  redeemed  at 
the  expiration  of  one  year  from  said  sheriff  sale,  a 
sheriff's  deed  was  executed  to  said  Bricker. 

The  onlv  controversv  here  is  whether  the  evidence 
justified  the  court  in  finding  against  the  plaintiff  as 
to  the  existence  of  her  claim  and  lien  for  taxes.  There 
is  no  dispute  about  the  fact  that  she  held  a  tax  title, 
and  that  it  was  invalid,  and  that  she  had  paid  subse- 
quent taxes  on  the  land. 

But  the  theory  of  the  defense  as  to  such  lien  for 
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taxes  is  that  appellant  had  possession,  and  the  rents, 
issues  and  profits  for  several  years,  which  were  more 
than  all  that  was  due  her  on  account  of  such  taxes, 
penalty,  interest  and  cost. 

On  the  other  hand,  it  is  claimed  on  her  behalf,  that 
she  was  not  in  possession  and  did  not  receive  any  of 
the  rents,  issues  and  profits  at  all.  The  report  of  the 
evidence  by  the  official  stenographer,  as  incorporated 
in  the  bill  of  exceptions,  is  very  imperfect  and  very 
much  confused.  The  decree  assumes  to  declare  a 
deed  by  Wesley  to  Andrew  M.  Harless,  son  of  appel- 
lant and  Adam  Harless,  void,  and  a  mortgage  by  said 
Wesley  to  one  Samuel  Harless  void,  which  are  not 
embraced  in  the  evidence.  But  no  question  is  made 
about  these  instruments.  Andrew  M.  Harless  was 
single,  and  only  about  twenty  years  of  age  when  his 
mother  got  her  tax  title,  and  lived  with  his  parents. 
The  appellant  testified  that  he,  her  son,  had  a  deed 
for  the  land  and  took  the  rents,  and  that  she  did  not 
get  any  of  them. 

But  there  was  evidence  from  which  the  court  might 
have  reasonably  and  logically  inferred  that  it  had 
been  agreed  that  Andrew  M.  was  to  apply  the  rents 
to  the  payment  of  his  mother's  tax  lien,  and  that  he 
and  his  father,  Adam,  received  more  than  enough  to 
discharge  the  same,  and  that  his  said  father,  husband 
of  the  appellant,  acted  as  her  agent  in  the  matter. 

The  following  question  by  the  appellees  to  theirwit- 
ness  was  asked:  "State,  Mr.  Ryan,  what  was  said  and 
done  there?  A.  Well,  as  I  stated,  Wesley  Harless  and 
Adam  Harless  came  there  (to  his  office),  and  I  am  not 
sure,  but  I  think  Andrew  M.  Harless,  the  grantee  of 
the  deed,  they  came  there  for  the  purpose  of  fixing  up 
the  title  to  the  land.  They  agreed  between  themselves 
there  that  the  land  was  to  be  deeded,  as  I  remem- 
ber, to  Andrew  M.  Harless,  and  there  was  to  be  a  writ- 
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ten  contract  made  between  Wesley  Harless  and  either 
Adam  or  the  wife,  Mrs.  Elizabeth  Harless,  I  don't 
remember  which,  by  which  they  were  to  take  the 
land  and  out  of  the  proceeds  of  the  farm  reimburse 
Mrs.  Elizabeth  Harless."  In  answer  to  another  ques- 
tion the  same  witness  stated:  "The  land  was  con- 
veyed to  Andrew  M.  Harless,  with  the  understanding 
that  the  income  and-  profits  arising  from  the  farm 
would  be  applied  for  payment  of  the  taxes  to  reim- 
i  burse  Elizabeth  Harless  and  to  pay  the  accruing 

^  taxea'* 

There  was  other  evidence  from  which  it  might  have 
been  fairly  inferred  that  the  appellant  consented  to 
this  arrangement  and  either  got  the  rents  from  her  son 
or  allowed  him  to  keep  them  as  a  gift.  Such  rents  are 
shown  to  be  of  much  greater  value  than  the  appel- 
lant's claim  for  taxes. 

It  is  true  the  appellant  denies  in  her  testimony  that 
she  ever  had  possession  or  received  any  of  the  rents. 
But  we  cannot  weigh  conflicting  evidence  and  deter- 
mine where  the  preponderance  is.  Aside  from  the 
testimony  of  appellant  and  hor  husband,  there  is 
suflBcient  evidence  to  warrant  the  court  in  drawing 
the  inference  that  the  rents  passed  under  appellant's 
control  in  an  amount  more  than  sufficient  to  pay  her 
claim  for  taxes. 

The  foregoing  conversation  detailed  by  the  witness 
IJyan,  was  objected  to  by  the  plaintiflf's  attorney  as 
follows:  "We  object  to  it  on  the  part  of  Adam  Harless 
because  he  is  made  a  defendant  here.    *    * 

"  We  further  object  on  the  part  of  the  plaintiff,  be- 
cause Mrs.  Harless  wasn't  present." 

"Court.    Do  you  know  for  whom  Mr.  Adam  Harless 

was  acting  in  that  matter?    A.    Adam  acted  for  his 

wife  in  all  of  these  matters  as  far  as  that  is  concerned. 

«'Q.     Was  he  acting  at  that  time  for  his  wife  ?  A.  My 
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impression  is,  my  recollection  is,  he  was;  he  was 
buying  this  certificate  (the  certificate  of  tax  sale)  for 
her." 

There  was  no  available  error  in  overruling  the  ob- 
jection on  the  ground  that  Adam  was  a  defendant. 
These  were  not  self-serving  declarations.  It  was  but 
evidence  of  a  contract  made  between  Wesley,  Andrew 
M.  and  Adam  Harless  for  the  benefit  of  Elizabeth 
Harless,  Adam's  wife,  not  binding  on  her  unless  her 
husband  was  authorized  to  act  for  her,  or  unless  she 
afterwards  ratified  his  acts. 

On  cross-examination  the  witness  Rvan  was  asked: 
"Who  did  you  learn  it  from?"  (that  he  was  acting  for 
his  wife).  He  answered :  "If  I  learned  it  I  learned  it 
from  the  parties  there." 

Appellant's  attorney  then  said:  "I  object,  it  isn't 
competent  to  prove  agency;  Mrs.  Harless  wasn't 
there." 

To  say  the  lea*st  of  it,  this  objection  is  so  indefinite 
as  to  render  it  impossible  for  the  trial  court  to  know 
what  to  do  with  it.  It  was  an  objection  to  the  answer 
of  the  witness  to  a  question  put  to  the  witness  by  the 
objector.  The  answer  was  responsive  to  the  question, 
and  was  much  more  intelligible  than  the  objection.  It 
does  not  lie  in  the  mouth  of  a  party  to  object  to  an 
answer  which  he  himself  calls  for. 

Before  the  witness  proceeded  to  state  what  had  oc- 
curred in  his  oflEice  between  Wesley,  Andrew  M.  and 
Adam  Harless,  the  plaintiff's  counsel  asked  him  cer- 
tain questions,  which,  together  with  his  answers,  are 
as  follows:  "But  were  you  acting  for  Adam  Harless? 
A.  Well,  I  don't  know  hardly  how  to  explain  that; 
they  came  there  to  make  a  transaction,  or  to  make 
some  disposition  of  this  real  estate." 

"Q.    Hadn't  you  been  Adam  Harless'  attorney  in 
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litigation  before  this?  A«  I  had  been  his  attorney, 
that  is,  in  other  litigations." 

^'Q.  With  reference  to  this  same  matter,  had  yon 
not  been  his  attorney?  A.  I  think  it  is  possible. 
Adam  Harless  talked  to  me  abont  the  purchase  of  the 
tax  certificate  •  •  ♦  either  on  that  day  or  other 
days.  I  suppose  it  was  talked  of,  though,  on  that 
day."  Now  these  questions  were  asked  by  the  plain- 
tiflTs  attorney,  and  their  answers  were  objected  to  by 
her  attorney  on  behalf  of  Adam  Harless  because 
Adam  was  made  a  defendant,  and  on  the  part  of  the 
plaintiff  because  Mr&  Harless  was  not  present. 

These  objections  fall  under  the  same  condemnation 
to  which  those  already  mentioned  are  subject. 

The  questions  were  asked  by  the  objector,  the 
answers  were  responsive  to  the  questions  put  to  the 
witness. 

If  the  learned  counsel  did  not  desire  answers  to  the 
questions,  he  should  have  refrained  from  asking  them, 
or  have  withdrawn  them.  The  obje<*tion  did  not  ad- 
monish the  court  of  any  misstep  it  had  taken  so  as  to 
correct  it.  In  fact,  the  court  had  had  nothing  what- 
ever to  do  with  the  production  of  the  answers  to 
which  objection  was  made.  That  was  wholly  owing 
to  the  fault  of  appellant's  counsel.  If  these  answers, 
in  the  opinion  of  counsel,  revealed  that  any  part  of 
the  testimony  of  the  witness  was  incompetent,  and 
which  had  not  before  appeared  in  his  tt^stimony,  the 
proper  remedy  was  to  move  to  strike  out  such  parts 
of  his  testimony  as  were  thus  shown  to  be  incom- 
I>etent. 

Counsel  afterward  did  make  a  motion  lo  strike  out 
as  follows:  "I  now  move  to  strike  out  all  the  gentle- 
man's testimony  in  the  matter  for  the  reason  it  is 
sought  to  charge  plaintiff  in  her  absence  that  her 
presence  had  no  connection  with  it;  and  witness  de- 
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tails  conversations  had  while  acting  as  attorney  for 
Adam  Harless." 

This  last  objection  is  very  vague  and  indefinite. 
The  fact  that  the  relation  of  attorney  and  client  has 
once  existed  between  a  witness  and  a  party  does  not 
disqualify  such  witness  to  testify  as  to  the  statements 
OP  declarations  of  such  party,  so  long  as  it  is  not  pro- 
posed to  prove  by  such  witness  confidential  communi- 
cations made  to  such  witness  in  the  course  of  his  pro- 
fessional business.  Burns  K.  S.  1894,  section  505, 
(R.  S.  1881,  section  497)  and  cases  there  cited.  Be- 
sides, there  is  no  communication  made  to  the  witness 
by  Adam  Harless,  whether  confidential  or  otherwise, 
that  is  testified  to  by  such  witness. 

The  court  rightly  overruled  this  motion,  if  it  be 
conceded  that  certain  parts  of  the  witness'  testimony 
were  subject  to  the  objections  made  because  there 
were  parts  of  his  testimony  to  which  such  objections 
did  not  apply  at  all;  for  instance,  that  part  relating  to 
the  agreement  made  between  Wesley,  Andrew  M.  and 
Adam  Harless  there  that  day,  the  motion  asked  the 
court  to  strike  out  all  the  testimony  of  the  witness. 

The  court  did  not  err  in  overruling  the  motion  for  a 
new  trial. 

Judgment  aflBrmed,  but  we  do  not  mean  to  affirm 
the  judgment  for  $300  in  favor  of  the  guardian  ad 
litem  against  the  infant  defendant,  Evan  Harless,  or 
to  recognize  its  validity  by  this  decision. 

Filed  October  16,  1805  ;  petition  for  rehearing  overruled  February 
14,  1896. 
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17,207. 

Macksy  V.  Craio,  Administrator. 

Pleadino. — Complaint  for  Recovery  of  Purchcue-price  of  Land. — 
Vendor^ 8  Lien, — ^A  complaint  alleging  a  sale  of  land  by  plaintiff's 
intestate,  in  payment  for  which  defendant  drew  his  check  payable 
to  a  given  bank  for  the  benefit  of  such  intestate,  and  that  such 
check  was  properly  presented  for  payment,  and  was  and  still  is  due 
and  unpaid,  and  asking  for  judgment  against  defendant,  and  that 
such  judgment  be  declared  a  specific  lien  on  the  land,  and  that  the 
land  be  sold  in  satisfaction,  states  a  good  cause  of  action  to  recover 
the  purchase-price  of  land,  and  to  have  the  same  declared  a  vend- 
or's lien  on  the  land. 

Check. — Equitable  Owner. — The  fact  that  a  check  is  made  payable 
to  a  bank,  and  is  not  endorsed  by  it,  does  not  prevent  a  third  per- 
son from  being  the  equitable  owner  thereof. 

VEinx>K'8  LiBN. — Action  to  Foreclose,  Where  Brought,— An  action 
to  foreclose  a  vendor's  lien  is  properly  brought,  under  section  808, 
B.  8. 1894,  in  the  county  where  the  land  is  situated. 

From  the  Decatur  Curcuit  Court 

Iglehart  &  Taylor  and  J.  D.  Miller j  for  appellant. 

Etving  &  Wilson,  for  appellee. 

Howard,  J, — It  is  assigned  as  error  that  a  de- 
murrer was  overruled  to  the  first  paragraph  of  ap- 
pellee^s  complaint,  and  also  that  a  demurrer  was  sus- 
tained to  appellant's  plea  in  abatement. 

The  material  allegations  of  the  first  paragraph  of 
the  complaint  are,  that  appellee's  decedent,  his  wife 
joining,  sold  and  conveyed  to  appellant  certain  de- 
scribed land  in  Decatur  county;  that  in  payment  of 
the  purchase  money  for  said  land  the  appellant  drew 
his  check  on  the  old  National  Bank  of  Evansville,  for 
the  sum  of  $6,000,  payable  to  the  order  of  the  First 
National  Bank  of  Greensburg,  in  said  county,  which 
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check,  it  is  alleged,  was  drawn  for  the  benefit  of  said 
decedent  and  was  his  property,  and  is  the  property  of 
the  appellee  as  his  administrator;  that  the  said  check 
was  properly  presented  for  payment,  and  payment 
thereof  refused,  of  which  the  appellant  had  full 
notice;  that  the  same  is  due  and  unpaid,  and  there  is 
an  unreasonable  delay  in  its  payment 

The  prayer  is  for  judgment  against  appellant,  and 
that  such  judgment  be  declared  a  specific  lien  upon 
said  real  estate,  and  that  the  land  be  sold  in  satisfac- 
tion thereof. 

The  defect  which  appellant  insists  is  found  in  the 
complaint  is  that  it  appears  therefrom  that  the  check 
was  made  payable  to  the  First  National  Bank  of 
Greensburg,  while  it  does  not  appear  that  the  check 
was  ever  endorsed  or  assigned  to  the  decedent  or  to 
the  appellee. 

It  is,  however,  alleged  that  the  check  is  the  prop- 
erty of  the  appellee,  and  that  it  was  drawn  for  his  de- 
cedent in  payment  of  the  purchase-price  of  said  land. 
The  bank,  also,  was  made  a  party  to  assert  any  claim 
which  it  might  have  upon  the  check.  Certainly,  the 
decedent  might  be  the  equitable  owner  of  the  check, 
even  though,  for  some  reason  which  does  not  appear, 
it  was  made  payable  to  the  bank.  1  Am.  and  Eng. 
Ency.  of  Law,  835,  and  authorities  there  cited.  ^  If  the 
complaint  were  not  sufficiently  specific  in  this  re- 
spect, it  might  be  made  so  on  motion. 

In  any  event,  the  pleading  is  substantially  a  com- 
plaint to  recover  the  purchase-price  of  real  estate  sold 
and  conveyed,  and  to  have  the  same  declared  a 
vendor^s  lien  upon  the  land.  Appellant  has  advanced 
no  good  reason  and  cites  no  authority  to  show  its  in- 
sufficiency as  such,  and  we  perceive  none. 

The  answer  in  abatement  filed  by  the  defendant, 
Mackey,  is  based  upon  the  averment  that  he  is  now, 
and  was  at  the  date  of  the  bringing  of  this  action,  a 
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resident  of  Vanderburgh  county,  and  not  of  Decatur 
county.  The  action,  however,  was  for  the  recovery  of 
an  interest  in  real  estate,  and  the  action  was  there- 
fore properly  brought  in  Decatur  county,  where  the 
land  is  situated.  Section  308,  R.  8. 1894  (section  307, 
R.  S.  1881).  Vrmstm  v.  Evans,  138  Ind.  285;  Parker  v. 
McAllister^  14  Ind.  12;  McCaslin  v.  State,  ex  rel.,  44 
Ind.  151;  Huffman  y.  Cauble,  86  Ind.  591;  Dowden  v. 
State,  106  Ind.  157.  See  further  note  to  section  807,  R. 
S.  1881,  Thornton's  Indiana  Prac.  Code.  The  court 
did  not  err  in  sustaining  the  demurrer  to  the  plea  in 
abatement 
The  judgment  is  affirmed* 

FUed  March  5, 1896. 
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No.  17,802. 

Bio  Creek  Stone  Co.  et  al.  v.  Seward  bt  al. 

Rbobivsr. — Action. — There  is  no  right  of  action  in  creditors  of  a 
corporation  under  reoeivership  to  enforce  claims  due  such  corpora- 
tion. 

Appbllatb  PROOXDITBB. — Complaint  and  Supplemental  Complaint. 
— The  oomplaint  and  supplemental  complaint  will  be  regarded,  on  j*^    '^f> 
appeal,  as  together  constituting  the  complaint.  107    ^ 

Sakb.— Error  Apparent  in  Eecord.-^  Reversal  of  Judgment.-^A    ~~ 
judgment  will  be  reversed  for  an  error  appearing  in  the  record,  1170       m!, 
although  such  error  is  not  argued  by  appellant's  counsel.  1'^^^^ ^o<>| 

Prom  the  Monroe  Circuit  Court 

J.  H.  Louden,  W.  H.  Martin,  R.  A.  Fulk,  E.  Corr 
and  T.  J.  Louden,  for  appellants. 

Henley  &  Wilson  and  Duncan  &  Batman,  for  appel- 
lees. 

Hackney,  C.  J. — The  appellees,  as  judgment  cred- 
itors of  the  Big  Creek  Stone  Company,  sued  said  com- 
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pany  and  certain  named  subscribers  to  the  capital 
stock.  The  complaint  alleged  that  the  stock  sub- 
scribers had  paid  but  a  small  proportion  of  their  sub- 
scriptions; that  assessments  and  calls  had  been  made 
and  remained  unpaid;  that  the  corporation  held  no 
property  subject  to  execution,  but  was  wholly  in- 
solvent and  in  the  hands  of  a  receiver;  that  there  were 
subscribers  who  had  unpaid  assessments  and  calls, 
the  amounts  owing  from  whom  the  plaintiffs  had  no 
knowledge.  Discovery  as  to  additional  subscribers, 
the  amounts  subscribed  and'  the  amounts  unpaid  upon 
subscriptions,  assessments  and  calls,  was  prayed  and 
a  decree  was  sought  requiring  the  stock  subscribers 
to  pay  into  court  sums  suflScient  to  discharge  the  in- 
debtedness of  the  corporation.  The  circuit  court 
overruled  a  demurrer,  to  the  complaint,  and  that  rul- 
ing is  assigned  as  error.  The  liability  of  the  several 
stockholders,  if  any,  was  upon  obligations  to  the  cor- 
poration, since  there  is  neither  common  law  nor  stat- 
utory liability  to  creditors  in  the  first  instance. 

It  was,  therefore,  incumbent  upon  the  appellees  to 
allege  facts,  not  only  to  disclose  a  liability  of  the 
stockholders  or  stock  subscribers  to  the  corporation, 
but  a  liability  enforceable  by  the  creditor  directly. 

It  is  exceedingly  doubtful  if  facts  were  alleged  suf- 
ficient to  have  disclosed  a  liability  to  the  corporation, 
since  the  character  and  extent  of  subscriptions  by  the 
shareholders  named  were  not  alleged  and  no  excuse 
given  for  the  failure.  And,  as  to  the  assessments  and 
calls,  no  facts  are  stated  from  which  it  can  be  judged 
whether  they  were  made  by  an  officer,  board  or  other 
authority  possessing  power  to  make  them,  or  whether 
they  were  made  pursuant  to  statutory  power  or  cor- 
porate rule  or  by-law.  If  the  complaint  were  on  be- 
half of  the  corporation,  its  allegations  would  be  ex- 
ceedingly meager  and  unsatisfactory,  if  not  wholly 
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bad.  However,  a  more  serious  objection  to  the  plead- 
ing is  that  when  it  discloses  a  receiver  for  the  corpora- 
tion, an  officer  representing  the  creditors,  the  fact  is 
manifest  that  no  cause  of  action  exists  against  the 
shareholders  in  the  name  of  creditors.  As  we  have 
seen  the  obligation  is  owing  to  the  corporation,  it  is 
as  assets  of  the  corporation  to  be  gathered  in  by  the 
receiver,  and,  when  added  to  other  available  assets, 
applied,  not  upon  the  debt  of  some  creditor  or  cred- 
itors whom  he  may  prefer,  but  pro  rata  among  all  of 
the  creditors,  unless  there  is  some  legal  or  equitable 
preference  by  reason  of  existing  liens.  It  is  not  the 
policy  of  the  law  that  creditors,  singly  or  collectively, 
may  ignore  the  receiver's  possession  of  corporate  assets 
and  his  right  and  duty  to  protect  and  preserve  them  for 
disposition  as  the  court  appointing  may  direct.  If  such 
were  the  policy,  the  property  might  easily  be  dissi- 
pated, some  creditors  gain  advantage  over  others,  the 
objects  for  which  the  receiver  is  appointed  would  be 
frustrated  and  the  authority  of  the  court  defeated.  In 
a  suit  by  creditors  to  set  aside,  as  fraudulent,  the  in- 
cumbrances of  corporate  property  and  to  subject  the 
property  to  the  claims  of  such  creditors,  it  was  held 
by  this  court,  in  NaVl  State  Bank,  etc,  v.  Vigo  Co.  NaVl 
Bank,  etc.,  141  Ind.  352,  that  the  right  was  vested  in  the 
receiver  of  the  coi-poration  and  that  the  complaint  of 
the  creditors,  for  that  reason,  was  bad.  In  VofrrhfCH  v. 
Carpenter,  127  Ind.  300;  and  Hutchinson  v.  First  Not'l 
Bank,  etc.,  133  Ind.  271,  this  court  held  that  the  assignee 
of  an  insolvent  corporation  and  not  the  creditor  was  the 
proper  party  to  maintain  actions,  the  object  of  which 
is  to  reach  assets  for  the  payment  of  the  debts  of  the 
corporation. 

In  Wheeler  v.  Thayer,  121  Ind.  64,  a  creditor  sought 
to  enforce  against  subscribers  to  and  holders  of  cor- 
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porate  stock,  to  the  extent  of  his  credit,  a  claim  for 
the  unpaid  balance  owing  upon  such  corporate  stock. 
It  was  there  said:    "It  is  quite  clear  that  the  appel- 
lant has  no  right  of  action  against  the  appellees.    If 
they  owe  the  corporation  anything  on  account  of  stock 
subscriptions,  a  receiver  should  be  appointed  to  settle 
up  the  affairs  of  the  corporation,  who  may  enforce  col- 
lections and  by  due  course  of  law  settle  up  its  affairs. 
It  is  true  the  appellant  avers  that  he  is  the  only 
creditor,  and  this  may  be,  so  far  as  he  knows,  but 
other  creditors  may  turn  up,  and  if  so  they  ought  to 
have  an  opportunity  to  file  their  claims,  as  they  would 
have  a  right  to  do  if  a  receiver  is  appointed.''    We 
need  not  go  to  the  extreme  limits  of  that  holding, 
since  it  affirmatively  appears  in  the  present  case  that 
a  receiver  has  been  appointed  and  is  acting.    Nor  do 
we  go  to  the  extent  of  holding  that  where  a  receiver 
fails    and    refuses    to    press    such    a   claim    against 
stockholders,  he  alone,  or  in  connection  with  stock- 
holders, may  not,  with  the  consent  of  the  appointing 
court,  be  sued  by  a  creditor  or  creditors  for  the  benefit 
of  the  creditors'  claim.    In  the  present  case  there  was 
no  allegation  of  the  receiver's  refusal,  and  he  was  not 
made  a  party.    The  complaint  was  not  sufficient,  and 
the  judgment  of  the  lower  court  is  reversed,  with  in- 
structions to  sustain  the  demurrer  of  the  appellee  to 
the  complaint. 

Filed  December  18, 1895. 

On  PETmoN  FOR  Rehearing. 

Hackney,  C.  J. — Originally  we  considered  the  com- 
plaint and  supplemental  complaint  as  one  pleading, 
while  the  facts  stated  by  us  appeared  from  both. 
On  the  theory  that  they  did  not  constitute  one 
pleading,  counsel  ask  a  rehearing  and  question  the 
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Statement  of  facts  upon  which  our  opinion  rested. 
The  complaint  and  the  supplemental  complaint  are  to 
be  considered  together  as  constituting  the  statement 
of  the  plaintiff's  cause  of  action  as  if  all  of  the  facts 
stated  in  both  were  embodied  in  a  single  pleading. 
Together  they  constitute  the  complaint.  Ponder  v. 
Tat€y  132  Ind.  327;  ^^ayne  Pike  Co.  Y.HammonSy  129  Ind. 
368;  Peters  Y.  Bantam  120  Ind.  416;  Simmons  v.  Lindley 
108  Ind.  297;  Leicis  v.  Rowland,  131  Ind.  37. 

Complaint  is  made  by  counsel  that  the  sufficiency  of 
the  pleading  was  determined  upon  a  question  not 
argued  by  counsel  for  appellant,  and  which  question 
was,  therefore,  waived. 

The  correctness  of  the  rule  upon  which  our  decis- 
ion was  based  is  not  questioned  by  counsel,  and,  in  our 
opinion,  is  beyond  dispute.  It  iimy  be  inquired,  there- 
fore, should  the  court  be  controlled  by  a  rule  which 
would  estop  counsel  and  parties  to  the  extent  that  it 
should  hold  sufficient  a  state  of  facts  which  plainly 
disclosed  that  no  cause  of  action  existed?  Most  cer- 
tainly not.  While  we  are  not  obliged  to  search  for 
errors  not  made  manifest  by  the  record  as  the  appel- 
lant brings  it  to  us,  we  are  not  so  restricted  by  that 
rule  that  we  are  required  to  hold  a  pleading  sufficient 
when  it  is  clearly  insufficient, and  when  to  do  so  would 
create  a  precedent  well  calculated  to  mislead  the  pro- 
fession and  lend  confusion  to  well  settled  principles 
of  pleading  and  practice.  When  an  error  is  presented 
by  the  record,  the  case  is  decided  upon  the  record  and 
not  upon  the  argument  of  counsel,  but,  when  a  ques- 
tion is  not  argued  and  does  not  occur  to  the  court  in 
its  investigations  of  the  record,  a  rehearing  will  not  be 
granted  to  i)ermit  a  discussion  of  such  question,  ^far' 
tin  V.  Martin,  74  Ind.  207.  In  this  case  the  sufficiency 
of  the  complaint  was  duly  presented,  and  it  was  pal- 
VOL.  144—14 
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pably  bad.  To  have  held  it  otherwise  would  have 
been  a  perversion  of  justice.  If  the  court  were  limited 
to  the  arguments  and  reasoning  of  counsel  in  its  de- 
cisions of  cases,  to  the  exclusion  of  its  own  observa- 
tions, many  cases  would  lead  us  far  from  what  we  un- 
derstand to  be  the  true  object  of  the  court 
The  petition  is  overruled. 

Filed  March  5,  1896. 


No.  17,685. 
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Appellate  "Proc^dtjkb, —Weight  of  Evidence.— A  conTiction  will 
not  be  reversed  on  appeal  on  the  ground  that  it  is  against  the 
weight  of  the  evidence. 

Crdiinal  Law. — Affidavit  and  Information. — An  information  need 
not  state  that  it  was  filed  when  the  grand  jury  was  not  in  session,  nor 
that  it  had  been  discharged,  under  section  1802,  R.  S.  1894.  provid- 
ing that  the  information  need  not  show  the  reasons  for  not  prose- 
cuting by  indictment. 

From  the  Kosciusko  Circuit  Court. 

H.  R.  Bobbins,  for  appellant. 

W.  A.  Ketcham,  Attorney-General,  for  State. 

Hackney,  C.  J. — The  appellant  was  charged  by 
affidavit  and  information,  tried  and  convicted  of  the 
crime  of  burglary.  The  action  of  the  circuit  couii;  in 
ovemiling  a  motion  to  quash  the  information  and  in 
overruling  a  motion  for  a  new  trial  are  the  only  causes 
of  error  assigned. 

The  affidavit  and  information  were  filed  in  the  cir- 
cuit court  on  the  fourth  day  of  the  first  term  of  that 
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court  following  the  appellant's  commitment  upon  a 
preliminary  hearing.  The  only  objection  to  the  in- 
formation, urged  by  counsel  for  the  appellant,  is  that 
it  does  not  appear  to  have  been  filed  when  the  grand 
jury  was  not  in  session  or  had  been  discharged.  It 
is  supposed  that  this  argument  is  designed  to  impress 
the  court  that  the  burden  rested  upon  the  appellee, 
in  her  charge,  to  affirmatively  disclose  the  right  to 
prosecute  by  information,  as  that  right  is  given  by 
section  1748,  R.  S.  1894  (1679,  R.  S.  1881).  Unfortu- 
nately for  this  argument  the  statute,  R.  S.  1894,  sec- 
tion 1802  (R.  8.  1881,  section  1733),  provides  that  it 
shall  not  be  necessary  to  disclose,  in  the  information, 
the  reasons  for  not  prosecuting  by  indictment.  A 
motion  to  quash  did  not,  therefore,  raise  the  question 
here  urged.  Nichols  v.  State,  127  Ind.  406;  l^tate  v. 
Drake,  125  Ind.  867;  Keneger  v.  State,  120  Ind.  176; 
Gillett's  Crim.  Law  (2d.  ed.),  section  121. 

The  weight  and  sufficiency  of  the  evidence  are  the 
only  questions  urged  upon  the  motion  for  a  new  trial. 
The  theory  of  the  appellant,  presented  by  his  counsel, 
is  that  two  neighbors  of  appellant's  father  desired  to 
possess  themselves  of  the  father's  farm  and  thereby 
rid  themselves  of  a  neighbor  who  was  objectionable 
because  "a  poor  man,  somewhat  uncultured  and  not 
at  all  stylish;"  that  these  two  neighbors  and  about 
fifty  others  formed  an  organization  to  aid  these  two 
neighbors  in  accomplishing  their  desire;  that  in  pur- 
suance of  a  conspiracy  between  these  many  neighbors, 
a  detective  was  employed  to  induce  this  appellant  to 
visit  the  bins  of  one  of  the  neighbors  and  steal  grain ; 
that,  being  unable  to  induce  the  appellant  to  do  so, 
they  procured  another  to  accompany  the  detective  on 
the  mission  suggested,  and  twenty  or  more  of  them 
having  stationed  themselves  about  the  neighbor's 
premises,  they  saw  the  detective   and   the  "stool 
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pigeon"  go  through  the  form  of  stealing  two  bags  of 
oats,  and  then  saw  them  take  flight,  and  that,  in 
further  advancement  of  this  wicked  conspiracy,  the 
members  of  this  organization  came  into  court  and 
falsely  testified  that  the  "stool  pigeon"  was  this  ap- 
pellant. The  further  theory  of  the  appellant  is  that 
the  alleged  burglary  was  with  the  consent  of  the 
owner  of  the  property  and  was,  therefore,  no  crime. 

The  first  of  these  theories,  involving  so  many  people 
and  such  extensive  perjury,  to  an  end  so  unimportant, 
impressed  us,  while  reading  it,  with  the  belief  that 
there  must  be  more  than  a  grain  of  fiction  in  it.  Upon 
reading  carefully  the  more  than  three  hunderd  pages 
of  evidence,  we  are  convinced  beyond  a  reasonable 
doubt  that  there  is  hardly  a  grain  in  this  theory 
which  is  not  fiction. 

Nor  is  there  more  truth  in  the  second  theory.  In 
the  community  where  the  appellant  resided  there  was 
one  of  those  lawful  and  often  beneficial  organizations 
for  the  detection  of  the  thieves  who  plunder  the 
farmers'  barns,  bins  and  henneries.  It  came  to  one  of 
the  members  that  the  appellant  had  sought  one 
Bolenbaugh  to  join  him  in  a  raid  upon  the  granary  of 
a  neighbor  named  Anglin.  This  member  induced 
Bolenbaugh  to  accept  the  proposal,  that  the  appellant 
might  be  brought  to  justice.  On  the  night  when  the 
theft  was  to  be  committed,  a  number  of  the  members 
secreted  themselves  upon  Anglin's  premises,  and  to- 
ward "the  witching  hour  of  night"  two  forms  ap- 
peared upon  the  premises  in  the  bright  and  beautiful 
moonlight.  These  forms  proceeded  to  the  granary, 
broke  the  lock  from  its  door,  went  in,  filled  two  sacks 
with  oats,  placed  the  sacks  upon  their  shoulders  and 
started  from  the  premises  with  them.  When  near  the 
gateway  some  one  of  the  watchers  gave  an  alarming 
sound,  then  the  sacks  were  dropped,  the  taller  took 
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flight  down  the  lane  and  Bolenbaugh  across  the  fence 
to  permit  the  pursners  to  have  free  chase  down  the 
lane.  The  tall  form  was  fleeter  than  the  pursuers  and 
was  soon  lost  in  the  paw-paw  bushes.  Twelve  of  those 
who  were  present  on  that  night,  without  the  slightest 
doubt,  identified  the  appellant  as  the  possessor  of  that 
taller  form  and  those  fleeter  feet.  He  was  found  at 
his  home  and  arrested  at  3  o'clock  that  night.  By 
some  strange  chance  he  had  his  clothes  on  when 
called  and  did  not  weary  the  callers  with  waiting. 
The  absence  of  Mr.  Anglin  from  his  home  on  the 
night  in  question  is  the  strongest  circumstance  in  the 
case  tending  to  support  the  claim  that  he  aided  and 
abetted  the  pillaging  of  his  garnered  harvests. 

It  is  true  that  the  defense  offered  evidence  of  an 
alibi  and  evidence  that  one  Blue  was  in  company 
with  Bolenbaugh  on  the  evening  of  the  crime.  Much 
of  this  evidence  showed  upon  its  face  the  marks  of 
fabrication,  many  of  the  witnesses  were  hopelessly 
impeached,  and  all  of  them  were  stoutly  contradicte<l. 

It  is  thus  shown  that  the  question  of  the  appel- 
lant's presence  and  participancy  in  the  crime  charged 
was  not  only  a  proper  question  for  the  jury,  but  that 
the  question  was,  without  a  reasonable  doubt,  cor- 
rectly decided.  If  it  were  a  doubtful  question,  it  must 
be  well  understood  that  this  court  has  no  power  to 
pass  upon  that  doubt,  which  would  clearly  depend 
upon  the  weight  of  the  evidence. 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Filed  March  5,  1896. 
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No.  17.810. 
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i52_8is|  ^  Peterson,  by  Next  Friend. 

Spboial  VERDIC5T.— itotZroad.— Ihife  as  to  Duty  of  Brdkemen. — 
Conclusion  of  Law. — In  an  action  against  a  railroad  company,  a 
special  finding  as  to  the  existence  of  a  rule  of  the  company  relating 
to  the  duties  of  brakemen,  is  the  statement  of  a  fact  upon  which 
the  court  could  determine,  as  a  question  of  law,  whether  authority 
had  been  given  the  brakeman  to  eject  a  trespasser  on  the  train,  and 
such  determination  would  not  infringe  any  prerogative  of  the  jury. 

Sahb. — JRaUroad. — Authority  of  Brakeman. — In  such  case,  if  the 
finding  had  been  that  the  brakeman  had  or  had  not  authority  to 
eject  the  trespasser,  such  finding  would  have  stated  the  limit  of  the 
issue,  both  as  a  question  of  fact  sind  one  of  law,  and  would  be  ob- 
jectionable. 

Evidence.— Burden  of  Proof--Bailroad.'--Tresp(isser.-^Authority 
of  Brakeman. — In  an  action  by  a  trespasser  on  a  freight  train,  in- 
jured by  a  brakeman,  for  damages,  the  burden  is  upon  the  plaintiff 
to  show  that  the  brakeman  who  inflicted  the  injury  possessed  the 
authority  to  do  the  act  w^hich  resulted  in  the  injury. 

Railroad. —  Rule. — Brakeman. —  Authority  to  Elject  Trespasser. — 
Under  the  following  rule  of  a  railway  company:  "They  [brake- 
men]  are  under  the  immediate  orders  of  the  conductor  or  yard- 
master  with  whom  they  serve,  and  must  give  him  every  assistance 
in  the  performance  of  his  duty.  They  are  to  ask  and  receive  from 
him  all  instructions  necessary  as  to  their  duties.  In  general,  they 
are  the  servants  and  guardians  of  the  train ;  to  do  all  the  work  re- 
quired during  its  trip,  and  protect  it  from  danger," — freight  brake- 
men  are  not  authorized  to  eject  trespassers  generally. 

Baxr.— Authority  of  Brakemen. — The  fact  that  a  conductor  and  two 
brakemen  were  in  charge  of  and  managing  a  train  does  not  carry 
the  inference  that  the  brakemen  had  the  authority  co-equal  with 
the  conductor,  or  that  they  had  any  authority  other  than  that  im- 
plied from  their  position  as  brakemen. 

New  Trial.— -4.  Causey  if  Tried  Anew,  Must  Be  on  Same  Theory. 
— A  case  cannot  be  tried  upon  one  theory,  and,  when  defeated,  ob- 
tain a  new  trial  upon  a  different  theory. 
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From  the  Kosciusko  Circuit  Court. 
Baker  &  Miller ^  for  appellant. 
H.  C  Dodge,  for  appellee. 

Hagknet,  J. — ^The  appellee  sued  and  recovered 
against  the  appellant  for  personal  injuries  alleged  to 
have  been  sustained  while  being  ejected  from  the  ap* 
pellant's  freight  train.  The  complaint  disclosed  no 
relation  of  passenger  and  carrier  and  alleged  no  right 
or  authority  in  the  appellee  to  go  or  remain  upon  the 
appellant's  freight  train,  but  proceeded  upon  the 
theory  that  the  appellee  was  a  trespasser.  While  so 
upon  the  train,  it  was  alleged,  one  George  Harris,  ap* 
pellant's  rear  brakeman  on  said  train,  ordered  appel- 
lee from  said  train,  while  the  same  was  running  at  a 
rate  of  speed  rendering  it  dangerous  for  appellee  to 
get  off,  and,  w^hen  the  appellee  had  hesitated  and  de- 
clined to  get  off,  said  brakeman  pursued  him  with  a 
bludgeon,  cursed  him  and  threatened  to  kill  him;  that, 
in  fear  of  his  life,  and  while  excited,  the  appellee  at- 
tempted to  leave  said  moving  train,  when  he  slipped 
and  fell  to  the  ground  and  was  run  over  by  said  train. 
The  allegation  of  the  complaint  disclosing  the  theory 
that  the  brakeman,  in  what  he  did,  was  acting  in  the 
line  of  his  employment  was  as  follows:  "That  ac- 
cording to  the  rules  and  regulations  in  force  at  said 
time,  the  brakeman,  George  Harris,  •  ♦  was  con- 
stituted the  servant  and  guardian  of  the  said  train 
•  *  and  as  such  guardian  of  such  train  it  was  the 
duty  of  said  George  Harris  to  protect  said  train  from 
danger  during  its  trip,  which  it  was  then  entered  upon 
to  Chicago,  and  from  trespassers  and  from  the 
presence  of  persons  upon  said  train." 

The  theory  of  the  complaint  and  that  upon  which 
the  cause  was  tried  and  is  here  sought  to  be  main- 
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tained  is  that  the  alleged  duty  of  the  brakeman  was 
by  the  expressed  general  directions  of  the  appellant 

Upon  the  trial  the  parties  submitted  to  the  jury  cer- 
tain interrogatories,  which  were  answered  and  re- 
turned with  a  general  verdict  in  favor  of  the  appellee. 
The  appellant  moved  for  judgment  in  its  favor,  not- 
withstanding the  general  verdict,  and  the  overruling 
of  that  motion  presents  one  of  the  questions  urged  for 
reversal.  Such  of  the  interrogatories  and  answers  as 
may  possibly  be  relevant  to  the  discussion  are  those  of 
the  appellee : 

^^First:  Was  Martin  Peterson  on  top  of  a  car  of  a 
train  of  defendant  known  as  Third  Number  Forty- 
seven  on  October  25, 1891?    Ans.    Yes. 

^*Second:  Is  it  not  true  that  a  brakeman  by  the  name 
of  George  Harris  ran  after  Martin  Peterson  while  on 
top  of  train  Third  Number  Forty-seven,  with  a  club 
or  stick  uplifted  and  threatened  said  Peterson,  and 
caused  him  to  be  frightened  and  fall  off  said  train,  in 
which  fall  said  Peterson  received  the  injuries  men- 
tioned in  the  complaint?    Ans.  Yes." 

Those  of  the  appellant: 

"1.  Was  not  plaintiff  injured  by  falling  from  and 
being  run  over  by  west  bound  freight  train  No.  47, 
Third  Section,  on  defendant's  tracks  in  Elkhart  west 
of  Twelfth  street?    Ans.    Yes. 

"2.  Was  not  A.  C.  Rossiter  conductor  in  charge  of 
train  No.  47,  3d  section, on  the  day  of  plaintiff's  injury? 
Ans.    Yes. 

"3.  Is  not  Twelfth  street  about  five  hundred  feet 
west  of  Tenth  street  in  said  city  of  Elkhart?  Ans. 
Yes. 

"4.  Was  not  said  train  47,  third  section,  standing 
east  of  Tenth  street  just  before  and  at  the  time  it 
started  to  pull  out  of  Elkhart?    Ans.    Yes. 
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^^5.  Did  notlBaid  train  47,  third  section,  at  the  time  of 
injury  to  said  plaintiff,  consist  of  an  engine  at  the 
west  end  of  said  train,  36  freight  cars,  and  a  caboose 
at  the  east  end  of  said  train?    Ans.    Yes. 

^'8.  Was  not  plaintiff  catching  on  to  and  riding  on 
said  train  without  the  permission  of  the  defendant? 
Ans.    Yes. 

^^9.  Was  not  plaintiff  trespassing  on  the  tracks  and 
train  of  defendant  on  the  occasion  of  his  injury?  Ans. 
Yes. 

^'17.  Was  not  the  speed  of  said  train  at  the  time 
plaintiff  fell  off  from  four  to  six  miles  per  hour?  Ans. 
Yes. 

^'18.  Did  rear-brakeman  Harris  drive  plaintiff  from 
said  train,  brandishing  a  club  and  using  the  language 
set  out  in  the  complaint?    Ans.    Yes. 

"19.  At  and  before  the  time  of  plaintiff's  injury, 
were  not  the  following  rules  regarding  brakemen  in 
force,  which  had  been  promulgated  by  defendant: 

^<  ^OF  BRAKEMAN. 

"  *96.  On  entering  the  service  of  this  company  they 
each  procure  a  copy  of  the  general  rules  on  the  time 
table  and  of  these  rules,  and  make  theuiselves 
acquainted  with  them.  They  must  then  present  them- 
selves for  examination  by  the  Superintendent,  who 
is  charged  not  to  accept  any  person  not  vouched  for  as 
of  good  morals,  sober  and  industrious.  They  will  be 
required  to  sign  an  acknowledgment  as  specified  in 
rule  35. 

"  *97.  They  are  under  immediate  orders  of  the  con- 
ductor or  yardmaster  with  whom  they  serve,  and 
must  give  him  every  assistance  in  the  performance 
of  his  duty.  They  are  to  ask  and  receive  from  him 
all  instructions  necessary  to  their  duties. 

"  *In  general  they  are  the  servants  and  guardians  of 
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the  train ;  to  do  all  the  work  required  during  its  trip 
and  to  protect  it  from  danger. 

"  ^98.  They  should  observe  at  every  stop  the  condi- 
tion of  the  journals,  wheels,  brakes  and  other  parts  of 
the  cars,  or  of  their  attachments,  which  are  likely  to 
become  heated,  or  to  get  out  of  order;  and  they  must 
report  any  heating  or  derangement  at  once  to  the 
conductor. 

"  ^99.  They  are  expected  to*  be  orderly,  polite  and 
attentive  to  duty;  to  try  to  serve  the  company  well  and 
to  deserve  promotion.  Conductors  are  instructed  to 
replace  men  who  fall  short  of  these  requirements  by 
the  employment  of  others  who  will  fulfill  them. 

"  *100.  They  are  expected  to  make  themselves 
familiar  with  the  duties  of  conductors  as  defined  in 
the  general  rules  of  the  time  table  and  in  this  book. 

"  *101.  When  employed  on  a  passenger  train, except 
when  engaged  in  other  duties,  they  must  remain  near 
the  door,  standing;  unless  the  seat  nearest  the  door  is 
vacant,  when  they  may  sit  down,  but  not  otherwise. 
They  must  give  constant  attention  to  keep  the  coaches 
as  comfortable,  well  ventilated  and  free  from  dust  as 
circumstances  will  allow. 

"  *102.  They  must  provide  themselves  with  warm 
clothing  sufficient  to  endure  the  longest  exposure  in 
storms  and  in  winter.  When  on  duty  they  must  al- 
ways have  fog  signals — ^torpedoes — in  their  pockets 
ready  for  instant  use. 

"  *103.  In  applying  the  brakes  they  must  take  care 
not  to  slide  the  wheels,  for  that  destroys  the  wheels, 
yet  does  not  retard  the  train  so  much  as  to  let  the 
wheels  turn  slowly  in  the  brakes.  In  approaching 
places  at  which  a  stop  is  to  be  made,  they  should  ap- 
ply the  brakes  in  time  to  stop,  and  releasing  them  be- 
fore starting,  without  any  signal  from  the  whistle. 

"  *104.    They  are  particularly  charged  to  study  and 
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to  understand  rale  20  of  the  general  mles  upon  the 
time  table;  for  when  a  train  breaks  in  two  they  can 
always  prevent  damage  if  they  proceed  exactly  as 
therein  directed,  while  they  will  be  almost  certain  to 
cause  destruction  if  they  yary  from  the  directions 
given.'    Ans.  Yes. 

"20.  At  and  before  the  time  of  plaintiff's  injury, was 
rear-brakeman  Harris  directed  by  any  officer  or  agent 
of  defendant  to  put  plaintiff  off  the  train  upon 
which  he  was  riding?  If  so,  by  what  officer  or  agent? 
Ans.    No. 

"21.  At  and  before  time  of  plaintiff's  injury,  was 
rear-brakeman  Harris  in  any  way  directed  or  in- 
structed by  any  officer  or  agent  of  defendant  in  regard 
to  letting  on,  keeping  off  or  ejecting  persons  from  de- 
fendant's freight  trains  other  than  by  rules  set  out 
in  interrogatory  19?    Ans.  No." 

The  effect  of  the  general  verdict  was  to  find  that 
the  brakeman  was  authorized  by  the  company,  or 
directed  by  some  one  in  authority  generally,  to  eject 
trespassers  from  the  train.  There  is  no  question  of 
the  rule  that  the  general  verdict  must  stand  until 
the  answers  to  interrogatories  are  found  to  be  in 
irreconcilable  conflict  with  it.  But  counsel  for  the  ap- 
pellee insists  that  the  answer  which  is  urged  to  stand 
in  conflict  with  the  general  verdict,  that  is  to  say,  the 
^  answer  to  the  nineteenth  interrogatory  consists  of  a 
mere  statement  of  evidence  and  does  not  find  the  ulti- 
mate fact  which,  it  is  claimed,  should  have  been  that 
the  act  complained  of  was  or  was  not  within  the  scope 
of  the  brakeman's  employment.  The  only  rule  of  the 
company,  found  in  the  answer  in  question,  which,  by 
any  possible  construction,  could  be  held  to  have  given 
the  brakeman  express  authority  to  eject  trespassers 
was  that  numbered  97.  It  is  that  rule  which  is  urged 
by  the  appellee  as  constituting  express  authority  to 
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eject  trespassers.  In  our  opinion  the  existence  op 
non-existence  of  such  authority  must  depend  upon  the 
proper  construction  of  that  rule,  since  we  have 
learned  from  the  answers  to  the  twentieth  and 
twenty-first  interrogatories  that  the  brakeman  had  no 
general  or  special  directions,  as  to  removing  persons 
from  the  train,  other  than  those  given  in  the  rules  in- 
cluded in  the  answer  to  the  nineteenth  interrogatory. 
The  duties  of  brakemen  as  to  the  carrying  of  tor- 
pedoes, the  application  of  brakes,  what  should  be 
done  in  case  the  train  should  break  in  two,  as  to 
learning  the  rules  concerning  conductors'  duties  and 
the  rules  upon  the  time  table,  can  have  no  bearing 
upon  the  question  of  the  existence  of  express  power 
to  remove  trespassers.  Nor  can  the  existence  of  other 
and  undisclosed  rules  leave  the  question  in  doubt  as  to 
whether  they  contained  express  authority  on  the  sub- 
ject, for  any  such  doubt  is  dispelled  by  the  answers  to 
the  twentieth  and  twenty-first  interrogatories.  The 
nineteenth  interrogatory  and  answer,  in  the  light  of 
what  we  have  said,  are,  as  if  the  jury  had  stated 
specially  by  their  verdict:  The  brakeman,  Harris,  had 
only  such  directions  and  instructions  to  eject  the 
plaintiff,  or  persons  generally,  as  are  contained  in  the 
following  rule  of  the  company  as  to  its  brakemen: 
"97.  They  are  under  the  immediate  orders  of  the  con- 
ductor or  yard  master  with  whom  they  serve,  and 
must  give  him  every  assistance  in  the  performance  of 
his  duty.  They  are  to  ask  and  receive  from  him  all  in- 
structions necessary  as  to  their  duties.  In  general, 
they  are  the  servants  and  guardians  of  the  train;  to 
do  all  the  work  required  during  its  trip  and  protect 
it  from  danger."  In  our  opinion  such  a  finding  would 
involve  not  simply  an  item  of  evidence,  but  the  state- 
ment of  a  fact  upon  which  the  court  could  determine, 
as  a  question  of  law,  whether  authority  had  been 
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given  the  brakeman  as  claimed  by  the  plaintiff.  The 
fact  so  stated  involved  a  question  of  construction 
which  the  court  could  pass  upon  without  infring- 
ing any  prerogative  of  the  jury.  This  conclusion  is 
made  manifest  by  the  further  conclusion  that  if  the 
plaintiff  or  defendant  had  asked  the  trial  court  to  give 
an  instruction  embodying  rule  ninety-seven  and  an- 
nouncing a  construction  thereof,  the  court  would  have 
been  required  to  give  it  and  not  submit  the  question 
of  construction  to  the  jury.  This  conclusion  is  the 
necessary  result  of  the  rule  which  makes  the  construc- 
tion of  all  written  evidence  a  question  for  the  court. 
Kretgh  v.  State,  17  Ind.  496;  Dutch  v.  Anderson, 
75  Ind.  35;  Turner  v.  First  National  Bank,  78  Ind.  19; 
Louthain  Y.Miller,  85  Ind.  161;  Dixon  v.  Duke,  85  Ind. 
434;  OverY.  Schiffling,  102  Ind.  191;  Over  v.  City  of 
Greenfield,  107  Ind.  231. 

Of  the  control  of  the  question  involved  in  the  in- 
quiry as  to  the  scope  of  an  agency,  Judge  Elliott  has 
said,  in  his  work  on  the  General  Practice,  section  426, 
that  "Where  the  facts  are  undisputed  or  the  authority 
is  conferred  by  a  writing,  the  scope  of  such  authority 
is  generally  a  question  of  law  for  the  courts,"  citing 
Mobile  &  O.  R,  B.  Co.  v.  Thomas,  42  Ala.  672;  Lud- 
wig  v.  Gorsuch,  154  Pa.  St.  413  (26  Atl.  R.  434); 
4  Mo.  App.  576;  Loudon  Sav,  Fund  Soc.  v.  Hagers- 
town  Savings  Bank,  36  Pa.  St.  498-502. 

If,  as  appellees'  learned  counsel  insists,  the  finding 
had  been  that  the  brakeman  had  or  had  not  author- 
ity to  eject,  such  finding  would  have  stated  the  limit 
of  the  issue,  both  as  a  question  of  fact  and  one  of  law, 
and  would  have  been  objectionable.  Maiming  v. 
Gashnrie^  27  Ind.  399.  It  would  have  deprived  the 
court  of  all  privilege  of  passing  upon  the  fact  and 
would  have  been  as  conclusive  of  inquiry  as  the  gen- 


222  SUPREME  COURT  OF  INDIANA, 

L.  S.  &  M.  S.  Ry.  Ck>.  v.  Peterson,  by  Next  Friend. 

eral  verdict  It  would  have  violated  the  rale  that 
special  findings  should  not  embody  statements  of  con- 
clusions of  law  or  fact  as  laid  down  in  the  case  of 
Chicago,  etc.,  Ry.  Co.  v.  Burger,  124  Ind.  275,  and  the 
numerous  cases  there  cited.  Such  conclusions  are 
never  permitted  unless  the  fact  sought  is  incapable 
of  statement  without  involving  the  question  of  law; 
or  unless  there  is  no  standard  by  which  the  legal 
conclusion  can  be  measured  without  a  statement  of 
the  conclusion  of  fact  Perkins  v.  Hayward,  124 
Ind.  445. 

In  Elliott  Gen.  Pr.,  section  931,  it  is  said  that  "a 
finding  as  to  the  legal  effect  of  a  deed  or  of  certain 
circumstances  constituting  notice,  has  been  held  to  be 
a  conclusion  of  law."  Miller  v.  Shdckleford,  4  Dana 
(34  Ky.)  264;  Bacon's  Abridg.  Verdict  E.;  Hankey  v. 
Doioney,  3  Ind.  App.  325. 

There  is,  therefore,  no  objection  to  the  form  of  the 
interrogatory  or  the  answer  thereto  as  being  merely 
evidentiary. 

Upon  the  question  of  the  conflict  between  the  gen- 
tral  verdict  and  the  answers  to  special  interrogatories 
said  to  exist,  there  is  little  doubt  of  its  importance 
and  controlling  influence  upon  the  case.  As  we  un- 
derstand counsel  for  appellee,  it  is  not  insisted  that  it 
is  essential  to  the  appellee's  recovery  that  brakemen 
have  implied  authority  to  eject  trespassers  from  the 
freight  trains  upon  which  they  are  employed,  nor  that 
the  burden  of  showing  that  the  act  complained  of  was 
within  the  scope  of  the  brakeman's  employment 
rested  upon  the  appellant.  However,  we  take  the  rule 
to  be  free  from  doubt  that  the  burden  rests  upon  the 
injured  trespasser  to  show  that  the  brakeman  inflict- 
ing the  injury  possessed  the  authority  to  do  the  act 
which  resulted  in  injury.  Forber  v.  Mo.  Pac.  By.  Co., 
116  Mo.  81;    Corcoran  v.  Concord  dt  M.  R.  Co.,  56 
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Fed.  Rep.  1014,  (6  C.  C.  A.  231);  Bess  v.  Chesa- 
peake^  etc.,  R.  B,  Co.,  85  W.  Va.  492  (29  Am. 
St.  Rep.  820);  Towanda  Coal  Co.  v.  Heeman,  86  Pa. 
St.  418;  Texas  <fc  P.  Ry.  Co.  v.  Moody,  28  S.  W.  Rep. 
41;  International,  etc.,  Ry.  Co.  v.  Anderson,  82  Tex. 
516  (27  Am.  St.  Rep.  902);  Marion  v.  Chicago, 
etc.,  Ry.  Co.,  59  la.  428;  2  Wood  Railroads,  p. 
1382,  section  316.  As  in  conflict  with  this  doctrine, 
however,  the  appellee  cites  the  cases  of  Hoffman  v. 
New  York,  etc.,  R.  Co.,  87  N.  Y.  25;  Kansas  City, 
etc.,  R.  Co.  V.  Kelley,  36  Kans.  655;  Carter  v.  Louis- 
ville, etc.,  Ry.  Co.,  98  Ind.  552. 

In  the  first  of  these  cases  the  plaintiff  was  a  tres- 
passer on  a  passenger  train  and  was  kicke<l  there- 
from by  the  conductor  or  brakeman.  The  objection  to 
liability  was  that  the  act  was  not  within  the  scope  of 
the  employment  of  those  "in  charge  of  the  train." 
The  court  held,  without  attempting  to  discriminate  as 
between  the  authority  of  a  conductor  and  a  brake- 
man,  or  as  between  the  implied  authority  of  servants 
upon  a  passenger  train  and  a  freight  train,  that  the  act 
of  ejecting  the  trespasser  was,  if  by  a  brakeman, 
within  the  implied  authority  of  his  employment.  In 
the  second  of  the  cases  cited  by  the  appellee  the  plain- 
tiff was  a  trespasser  upon  a  freight  train,  and  was  in- 
jured while  being  ejected  by  a  brakeman.  The  evi- 
dence of  one  of  the  brakemen  on  the  train  was  that 
"I  w^as  to  keep  them  off  of  my  end  of  the  train  and  he 
was  to  keep  them  off  of  his."  Though  unnecessary  to 
place  the  case  upon  that  ground,  the  court  held  that 
implied  authority  existed  in  a  brakeman  to  eject  tres- 
passers. The  Indiana  case  cited  is  placed  distinctly 
upon  the  ground,  not  of  an  implied  authority  in  a 
brakeman  to  eject,  but  upon  the  allegation  of  the 
complaint  that  those  who  had  been  put  in  charge  and 
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control  of  the  engine  to  do  switching  had  implied 
authority  to  remove  trespassers  frgm  the  engine.  The 
first  two  of  the  cases  cited  by  the  appellee,  if  they 
were  adverse  to  our  view,  are,  as  we  believe,  contrary 
to  the  decided  weight  of  authority  so  far  as  they  may 
be  held  to  sanction  the  rule  that  implied  authority  is 
given  a  freight  brakeman  to  eject  trespassers  from 
the  train.  The  case  of  Carter  v.  LouisvillCj  etc.,  Co., 
»iipray  is  clearly  distinguishable  from  the  present  case. 
The  implied  authority  in  the  servant  there  was  from 
his  being  placed  in  charge  and  control  of  the  engine. 
It  was  implied  as  it  is  implied  that  a  conductor  has 
authority  to  control  the  movements  of  persons  upon 
his  train.  It  was  not  implied  because  the  servant  was 
a  fireman  or  an  engineer,  but,  as  stated  in  the  opinion, 
because  he  was  one  in  charge  and  control  of  the  en- 
gine. In  Towanda  Coal  Co.  v.  Heemany  supraj  a  small 
boy  was  discovered,  by  a  brakeman,  upon  a  running 
freight  train,  when  the  brakeman  threw  coal  at  him, 
striking  him  in  the  face,  and  in  his  effort  to  get  off 
he  slipped  and  fell,  sustaining  injury.  It  was  held 
that  freight  brakemen  have  no  implied  authority  to 
eject  trespassers.  This  case  was  cited  in  Carter  v. 
Louismllej  etc.,  Co.,  supraj  and  distinguished  from  that 
in  the  manner  we  have  shown.  Several  of  the  cases 
we  have  cited  are  of  like  character  to  that  of  Towanda 
Coal  Co,  V.  Heemarij  supra. 

To  return  to  the  question  as  to  whether  conflict  ex- 
isted between  the  general  verdict  and  the  special  in- 
terrogatory and  answer,  numbered  nineteen,  it  must 
be  borne  in  mind  that  rule  ninetv-seven  must  be  found 
to  constitute  authority  to  the  brakeman  to  eject  tres- 
passers generally,  or  the  general  verdict  affirming 
such  authority  cannot  stand.  In  our  opinion  it  does 
not  constitute  such  authority.  Its  proper  construc- 
tion constitutes  the  brakeman  a  servant  "to  do  all  the 
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work  required  during"  the  trip  and  a  guardian  to  pro- 
tect the  train  from  danger  during  such  trip.  There 
is  nothing  in  the  language,  when  all  of  its  parts  are 
considered  together,  implying  a  general  guardianship 
of  the  train,  and,  by  an  express  finding  of  the  jury,  the 
train  was  in  charge  of  a  conductor,  Uossiter,  who, 
under  the  authorities  cited  by  us,  held  the  guardian- 
ship of  the  train  generally  and,  as  to  the  ejection  of 
trespassers,  particularh*.  There  is  nothing  in  the 
theory  of  the  case,  either  upon  the  pleadings  or  the 
evidence,  implying  that  the  appellee's  trespass, 
though  made  a  crime  by  the  laws  of  this  state,  was 
such  as  to  suggest  danger  to  the  train  or  to  invite  in- 
terference from  the  brakeman  under  his  authority  to 
protect  the  train  from  danger.  Authority  to  protect 
the  train  from  danger  is  far  from  authority  to  vio- 
lently drive  from  the  train  a  person  attempting  to 
steal  a  ride  or  cross  from  one  side  of  the  train  to  the 
other. 

There  is  no  hypothesis  upon  which  the  general  ver- 
dict, finding  express  authority  to  eject,  can  be  recon- 
ciled with  the  special  finding  that  rule  ninety-seven 
was  the  only  express  authority  to  eject  In  this  view 
of  the  question  the  circuit  court  should  have  sus- 
tained the  appellant's  motion  for  judgment  non  ob- 
stante veredicto^  and  the  judgment  is  reversed,  with  in- 
structions to  that  court  to  sustain  said  motion. 

FUdd  December  20,  ld95. 

On  PETrnoN  for  Rehearing. 

Hackney,  C.  J. — ^The  petition  for  a  rehearing  has 
been  supported  by  a  very  earnest  and  elaborate  brief 
by  appellee's  counsel.  Much  has  been  said  of  this 
court's  misconception  of  the  theory  of  the  case  as  out- 
lined by  the  complaint,  and,  since  the  proper  view  of 
Vol.  144—16 
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every  question  in  the  case  must  depend  upon  the  true 
theory  of  the  case,  we  have  again  studied  carefully 
the  complaint,  interrogatories  and  original  briefs,  in 
connection  with  the  present  brief.  But  one  of  two 
theories  was  possible,  namely:  the  brakeman  had  ex- 
press authority  to  eject  trespassers  or  he  had  implied 
authority  to  do  so,  if  the  appellee  could  recover. 
Counsel  does  not  claim  to  have  embodied  both  of  these 
theories  in  his  complaint,  and,  if  he  did,  it  would  not 
support  him  upon  the  rule  that  a  cause  of  action  must 
proceed  upon  some  single  definite  theory.  We  re- 
garded it  then,. as  we  now  regard  it,  to  the  credit  of 
the  counsel  who  drew  the  complaint,  that  he  placed 
it  upon  the  theory  of  an  express  authority,  since  it  is, 
without  doubt,  we  think,  the  law  that  such  authority 
as  to  freight  brakeman  will  not  be  implied  from  the 
general  nature  of  his  employment.  In  this  conclusion 
counsel  concurs  with  us.  He  quotes  from  Wood  on 
Rys.,  cited  by  us,  as  follows:  "The  conductor  of  a 
train,  being  in  charge  of  it,  and  having  full  control  of 
it  for  the  time,  represents  the  company  as  to  any  mat- 
ter connected  with  its  management  and  control,  and 
for  an  act  done  by  him  in  the  line  of  his  duty,  as  by 
the  ejection  of  a  trespasser  from  the  train,  etc.,  the 
company  would  be  unquestionably  liable;  but  for  the 
act  of  a  brakeman  of  the  train,  who,  without  the  di- 
rections of  the  conductor,  should  remove  a  trespasser 
from  the  train,  the  company  would  not  be  liable,  un- 
less express  authority  to  do  an  act,  to  which  the  act 
complained  of  is  incident,  is  shown,  because  the  act 
is  not  one  which  comes  within  the  scope  of  his  duty.'* 
Counsel  then  says:  "I  have  no  contention  as  to  that" 
In  further  discussion  of  the  theory  of  the  case,  coun- 
sel says,  after  quoting  an  extract  from  his  former 
brief:  "Clearly  and  unmistakably  indicating  and 
showing  that  my  contention  was  that  this  power 


NOVEMBER  TERM,  1896— Vm..  144.        297 


L.  S.  &  M.  a  By.  Co.  v.  Pefcenon,  hj  Next  Friend. 


charged  to  have  been  conferred  on  Harris  was  im- 
plied from  the  circumstances,  the  method  of  doing 
business,  the  book  of  rules  and  all  other  sources  of 
evidence  vrhich  could  be  introduced;  knotting  full 
well,  and  realizing  all  the  time  and  never  assuming 
that  anybody  else  would  not  knotv^  that  there  was  no 
possibility  of  a  claim  that  rule  97  or  any  other  rule 
contained  express  authority  for  a  brakeman  to  eject  a 
tre^asser  from  a  railroad  train. " 

Again,  he  says:  "Had  I  advanced  the  theory  that 
there  was  express  authority  conferred  by  the  printed 
rules  and  regulations  to  put  the  trespasser  off  the 
train,  why  would  I  have  introduced  in  evidence  rule 
97?  Is  it  contended  that  I  was  unable  to  read  the 
plain  English  before  me?  Or  have  I  the  hardihood  to 
write  to  this  court  that  such  authority  was  contained 
in  that  rule?"  And  again  counsel  says:  "Appellee 
never  has  contended  that  express  authority  was  given 
to  Harris  to  eject  the  plaintiff  from  the  train,"  It 
will  be  seen,  therefore,  that  not  only  does  counsel  as- 
sent to  the  doctrine  of  Wood:  the  non-liability  upon 
implied  authority,  but  renounces  the  claim  of  express 
authority  and  confirms  all  that  we  have  said  in  the 
original  opinion  as  to  the  construction  of  the  rules 
and  the  findiug  of  the  jury  that  there  was  no  express, 
general  or  particular  authority  to  the  brakeman  to 
eject  the  appellee  or  other  trespassers.  Nothwith- 
standing  these  vehement  protests  against  the  theory 
of  express  authority,  counsel,  in  his  original  brief,  de- 
voted nearly  seven  pages  thereof  to  a  discussion  of 
the  construction  and  effect  of  the  rules  set  out  in  the 
interrogatories  to  give  brakemen  authority  to  eject 
trespassers.  He  dwelt  particularly  upon  rule  97,  and 
quoted  the  definitions,  from  Webster,  of  the  word 
**guardian,''  employed  in  said  rule.  In  one  instance, 
he  said:   "The  language  of  that  rule  means  just  what 
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it  says:  the  brakeman  is  a  servant  of  the  train  when 
acting  under  direct  personal  orders  given  him  by  the 
conductor  or  yardmaster.  He  is  guardian  of  the  train 
when  following  general  rules  and  regulations  and  act- 
ing on  his  own  judgment  and  discretion,  not  in  the 
presence  of  his  superior."  Again  he  said:  "The  very 
nature  of  the  terms  *In  general  terms  they  are  the 
servants  and  guardians  of  the  train/  construed  in  the 
light  of  the  exact  facts  shown  by  interrogatories  5 
and  7,  show  conclusively  the  meaning  intended, 
namely,  the  brakeman  had  general  authority  to  act 
whenever,  in  his  judgment,  action  was  necessary. 
♦  ♦  ♦  ♦  The  meaning  of  the  rule  is  just  what  the 
language  imports.  In  the  absence  of  specific  orders 
given  by  the  conductor  or  yardmaster,  the  brakeman 
has  general  authority  to  perform  any  and  every  act 
which,  in  his  judgment,  seems  necessary  to  the  man- 
agement of  the  train."  This  proposition  was  re- 
peated again  and  again  with  reference  to  the  various 
rules  contained  in  the  interrogatories. 

Another  statement  of  that  brief  indicating  the  ap- 
pellee's theory  of  the  case  is  as  follows:  "The  allega- 
tions in  the  complaint  found  to  be  true  by  the  general 
verdict,  and  which  these  interrogatories  and  rules  are 
assumed  to  overthrow,  are  as  follows:  That  accord- 
ing to  the  rules  and  regulations — not  rules — in  force  at 
said  time,  the  brakeman,  George  Harris,  brakeman  as 
aforesaid,  was  constituted  tlie  servant  and  guardian  of 
the  train  upon  which  said  Martin  Peterson  climbed 
for  the  purpose  aforesaid,  and,  as  such  guardian  of 
such  train,  it  was  the  duty  of  said  George  Harris  to 
protect  said  train  from  danger  during  its  trip  which 
it  was  then  entered  upon  to  Chicago,  and  from  tres- 
passers and  from  the  presence  of  persons  upon  said 
train."  Transcript,  p.  3,  1.  20-27.  And  after  describ- 
ing the  injury  and  manner  of  its  infliction,  proceeds: 
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''All  from  the  fault  of  the  wrongf al  and  unlawful  act 
of  said  George  Harris  in  performance  of  his  duties 
as  aforesaid  to  said  defendant"  These  very  allega- 
tions were  quoted  by  us  in  the  original  opinion,  omit- 
ting that  at  the  close  of  the  above  quotation,  for  the 
one  purpose  of  demonstrating  our  conclusion  that  the 
appellee's  theory  was  to  declare  upon  express  author- 
ity given  by  the  rules.  The  counsel  so  used  the  quota- 
tion as  clearly  indicated  by  his  claim  that  the  effect 
of  the  general  verdict  was  to  affirm  those  allegations. 
We  omitted  the  allegation,  "all  from  the  fault  of  the 
wrongful  and  unlawful  act  of  said  George  Harris  in 
performance  of  his  duties  as  aforesaid  to  said  de- 
fendant," because  we  then  believed,  and  still  believe, 
that  it  was  a  mere  general  conclusion,  and  not  a  state- 
ment of  facts.  The  numerous  glaring  inconsistencies 
in  the  positions  taken  by  counsel,  as  we  have  shown, 
receive  additional  confusion  by  the  further  conten- 
tion, upon  this  petition,  that  the  whole  theory  of  the 
cause  of  action  was  centered  in  an  allegation,  not  re- 
ferred to  on  the  original  hearing,  except  as  it  ap- 
peared  in  the  copy  of  the  complaint  printed  in  the 
brief,  and  which  allegation  was  introduced  in  recit- 
ing the  facts  and  occurrences  leading  up  to  the  as- 
sault and  preceding  the  above  quote<l  allegation  as  to 
the  authority  of  the  brakeman.  It  is  as  follows: 
"That  in  charge  of  and  managing  said  train  was  a  con- 
ductor by  the  name  of  Rossi ter  and  two  brakemen,one 
of  whose  name  was  George  Harris,  who  was  what  is 
known  as  the  *rear-brakeman.' "  This  general  state- 
ment, purely  historical  and  not  designed  to  control 
the  specific  allegation  of  the  brakeraan's  authority, 
is  now  enough  to  be  introduced  as  the  essence  of  the 
cause  of  action. 

Some  of  the  misfortunes  attending  this  new  theory 
are  that  specific  allegations  control  general  state- 
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ments;  that  the  allegation  that  a  conductor  and  two 
brakemen  were  in  charge  of  and  managing  the  train 
does  not  carry  the  inference  that  the  brakemen  had 
authority  co-equal  with  the  conductor,  or  that  they 
bad  any  authority  other  than  that  implied  from  their 
position  as  brakemen,  and  that  the  jury  expressly 
found  that  Eossiter  was  conductor  in  charge  of  the 
train.  As  said  in  Wood,  suprOj  if  the  conductor  had 
ejected  the  appellee  there  would  have  been  liability 
because  of  the  implied  authority  arising  from  his  be- 
ing in  charge  of  the  train,  and  that  a  brakeman  so 
ejecting,  without  directions  from  the  conductor, 
would  not  render  the  company  liable  "unless  express 
authority  to  do  an  act,  to  which  the  act  complained 
of  is  incident,  is  shown,  because  the  a<^t  is  not  one  tchich 
comes  mthi7i  the  scope  of  his  duties."  This  new  theory,  it 
is  urged,  is  in  line  with  the  case  of  Carter  v.  Railwayj 
supray  and  that  the  original  opinion  is  at  variance 
with  that  case. 

If  this  new  theory  were  the  correct  theory  of  the 
cause  of  action,  the  Carter  case  would  possibly  sup- 
port it,  but  not  being  the  true  theory,  it  is  clearly  dis- 
tinguishable, and  was  distinguished  in  the  original 
opinion.  This  much  has  been  written  to  demonstrate, 
even  to  the  conviction  of  appellee's  counsel,  that  our 
analysis  of  the  cause  of  action,  as  originally  given, 
was  correct,  and  that  we  were  not  overreached  by  the 
ingenuity  of  appellant's  counsel,  nor  misguided  by  the 
lack  of  proper  acquaintance  with  the  record.  There 
is  no  occasion  to  review  the  numerous  cases  cited  by 
counsel  upon  the  general  doctrine  that  the  master  is 
liable  for  the  torts  of  his  servants  committed  within 
the  scope  of  his  employment  and  duties^  This  doc- 
trine is  conceded. 

An  appeal  is  made  to  change  the  mandate  in  this 
case  so  as  to  order  a  new  trial  instead  of  a  judgment 
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upon  the  appellant's  motion.  To  do  so  would  be  to 
express  our  doubts  as  to  the  correctness  of  the  an- 
swers of  the  jury  to  the  interrogatories,  and  of  this 
we  have  no  doubt  While  fully  recognizing  the  rule 
that  where  justice  seems  to  demand  it,  this  court  may 
direct  a  new  trial,  we  are  convinced  that  upon  the 
cause  of  action  pleaded  the  appellant  was  entitled  to 
judgment  Whether  it  might  have  been  diflferent 
upon  some  other  theory  of  the  cause  is  not  for  us  to 
say,  and  certainly  it  is  not  in  the  interest  of  justice  and 
the  peace  of  society  that  we  should  recognize  a  rule 
which  would  permit  the  trial  of  a  cause  upon  one 
theory,  and,  when  defeat  comes,  permit  another  trial, 
and  so  on,  that  successive  theories  may  be  separately 
tried  as  long  as  the  plaintiff's  ingenuity  can  devise 
them. 

The  petition  is  overruled. 

FUed  March  6,  1896. 


No.  17,625. 
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Office  and  OmcKR.'—Township  Trustee,^Term  of  Office.^ A  town-  JRi  wi 

ship  trustee,  elected  for  four  years  in  April,  1890,  under  ActB  of  1889,  '-i T 

page  844,  fixing  the  commencement  of  the  term  of  office  in  August  \f^  ^\ 

following  the  election,  cannot,  after  the  election  and  qualification 1 

of  a  successor  in  November,  1894,  under  the  Acts  of  1893,  page  192,  m  ^^ 
providing  that  such  officer  shall  be  chosen  at  the  general  election, 
in  November,  1894,  and  every  four  years  thereafter,  hold  such 
office,  under  the  Const.,  Art.  15,  sections  2  and  8,  prohibiting  the 
creation  of  any  office  for  a  longer  term  than  four  years,  and  pro- 
viding that  the  officer  shall  hold  his  offi(^e  until  his  successor  is 
elected  and  qualified. 

Sams.— 2Vnon«/iip  Trustee.— Commencement  of  Term  of  Office.— The 
change  of  the  time  of  election  of  township  trustees  from  April  to 
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November,  made  by  the  statute,  has  the  effect  to  postpone  the  com- 
mencement of  the  term  from  the  first  Monday  of  August,  as  previ- 
ously fixed  to  the  time  of  election  and  qualification  of  the  successor 
of  the  incimibent. 

From  the  Grant  Circuit  Ck)urt, 
Elliott  &  Elliotty  for  appellant. 

Miller^  Winter  &  Elam^  H,  C.  Allen  and  Broumlee 
&  Paulus,  for  appellee. 

Howard,  C.  J. — At  the  township  election,  held  in 
April,  1890,  the  appellee  was  elected  township  trus- 
tee of  Center  township.  Grant  county ;  and  at  the  gen- 
eral election,  held  in  November,  1894,  the  appellant's 
relator  was  elected  the  successor  of  the  appellee  in 
said  office. 

On  November  14,  1894,  the  relator,  having  fully 
qualified,  filed  his  bond  as  such  township  trustee,  and 
made  demand  on  appellee  for  possession  of  said  office, 
but  was  refused,  the  appellee  claiming  to  be  entitled 
to  continue  in  the  office  until  the  first  Monday  of 
August,  1895.  Thereupon  thje  relator  brought  this 
action  by  way  of  information,  setting  up  all  the  facts 
and  praying  that  he  be  placed  in  possession  of  the 
office.  To  this  information  the  court  sustained  a  de- 
murrer. 

The  statutes  relating  to  the  election  and  terms  of 
office  of  township  trustees,  and  necessary  to  be  con- 
sidered in  the  case  before  us,  are  as  follows: 

By  sections  57  and  59,  of  an  act  approved  April  21, 
1881  (Acts  1881,  482;  sections  4735-4737,  R.  S.  1881),  it 
was  provided  that  the  election  of  the  township  trustee 
should  take  place  on  the  first  Monday  of  April,  1882, 
and  every  second  year  thereafter;  and  that  his  certif- 
icate of  election  should  entitle  him  to  qualify  and 
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enter  upon  the  duties  of  his  office  at  the  expiration 
of  ten  days  after  his  election. 

By  an  act  approved  March  9, 1889  (Acts  1889,  p.  344; 
section  6293,  R  8.  1894),  the  foregoing  provisions 
were  so  far  modified  as  to  require  that  the  township 
trustee  should  enter  upon  the  duties  of  his  office  on 
the  first  Monday  of  August  following  such  election. 

By  an  act  approved  March  11,  1889  (Acts  1889,  p. 
425;  sections  8066-8067,  R.  8.  1894),  it  was  provided 
that  on  the  first  Monday  of  April,  1890,  and  every 
fourth  year  thereafter,  a  township  trustee  should  be 
elected  in  each  township,  to  hold  office  for  four  years, 
and  until  his  successor  should  be  elected  and  quali- 
fied; and  also  that  thereafter  no  such  trustee  should 
be  eligible  to  said  office  more  than  four  years  in  any 
period  of  eight  years. 

By  an  act  approved  March  2, 1893  (Acts  1893,  p.  192; 
section  6290,  R.  S.  1894),  the  April  election  was 
abolished,  and  it  was  provided  that  the  township  trus- 
tee and  other  township  officers  should  be  chosen  at  the 
general  election  to  be  held  in  November,  1894,  and 
every  four  years  thereafter;  and  that  the  election  of 
township  officers  should  be  conducted  under  the  pro- 
visions of  the  law  governing  said  general  election. 

One  of  the  provisions  relating  to  the  general  elec- 
tion in  November  is  that  at  such  election  "all  existing 
vacancies  in  office,  and  all  offices,  the  terms  of  which 
will  expire  before  the  next  general  election  there- 
after, shall  be  filled,  unless  otherwise  provided  by 
law."  Acts  1881,  482;  section  6190,  R.  S.  1894;  section 
4678,  R.  8.  1881. 

The  constitution,  in  article  15,  section  2,  prohibits 
the  legislature  from  creating  any  office,  the  tenure  of 
which  shall  be  longer  than  four  years;  and  in  section 
3  of  the  same  article,  it  is  declared  that  when  it  is 
provided  in  that  instrument,  or  in  any  statute  there- 
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under,  that  any  officer,  other  than  a  member  of  the 
general  assembly,  shall  hold  his  office  for  a  given 
term,  such  provision  shall  be  construed  to  mean  that 
the  officer  shall  hold  his  office  for  such  term  and  until 
his  successor  is  elected  and  qualified. 

From  the  foregoing  provisions  of  law  it  is  evident 
that  when  appellee  was  elected  township  trustee,  in 
April,  1890,  he  was  elected  for  a  term  of  four  years, 
and  no  more;  that  his  term  of  office  was  to  begin  on 
the  first  Monday  of  August,  1890,  and  end  on  the  day 
before  the  first  Monday  of  August,  1894;  and  that  on 
and  after  said  first  Monday  of  August,  1894,  there 
would  have  been  a  vacancy  in  said  office,  but  that, 
under  the  constitutional  provision  above  recited,  the 
appellee  was  entitled  to  continue  in  the  possession  of 
said  office  until  his  successor  should  be  elected  and 
qualified.  As  the  term  for  which  appellee  had  been 
elected  would,  under  the  constitutional  provision,  ex- 
pire before  the  next  general  election  following  the 
election  in  November,  1894,  it  is  clear,  also,  that  such 
office  should  be  filled  by  the  vote  of  the  people  at  said 
election  in  November,  1894,  it  not  being  "otherwise 
provided  by  law." 

The  conclusion  seems  inevitable  that  the  relator, 
having  been  duly  elected  to  fill  the  office,  and  having 
qualified  and  given  bond,  was  entitled  to  it. 

Counsel  for  appellee  do  not  controvert  the  proposi- 
tion that  the  term  for  which  appellee  had  been  elected 
had  expired,  and  that  the  relator  was  duly  elected  to 
fill  such  office;  but  they  contend  that  by  force  of  the 
act  of  March  2,  1893,  supra,  taken  in  connection  with 
the  act  of  March  9,  1889,  supra,  the  relator's  term  of 
four  vears  w^as  to  begin  on  the  first  Mondav  of 
August,  1895,  that  being  "the  first  Monday  of  August 
following  such  general  election." 

When  we  turn  to  the  act  of  March  9,  1889,  we  find 
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that  ^^snch  election/'  as  there  referred  to,  was  the 
election  which  took  place  '^on  the  first  Monday  of 
April,  1882,  and  every  second  year  thereafter;"  that 
is,  the  trustee  should  take  his  office  on  the  first  Mon- 
day of  August  after  each  April  election.  When  the 
term  was  made  four  years,  instead  of  two,  by  the  act 
of  March  11,  1889,  supra^  the  beginning  of  the  term 
remained,  as  before,  the  first  Monday  of  August  after 
the  April  election.  The  term,  therefore,  which  began 
on  the  first  Monday  of  August,  1890,  ended  on  the  day 
before  the  first  Monday  of  August,  1894.  The  act  of 
1893  made  no  reference  to  the  beginning  or  ending  of 
the  term,  nor  to  its  length.  It  left  that  just  as  it  was. 
The  sole  purpose  of  the  act  of  1893,  so  far  as  relates  to 
the  office  of  township  trustee,  was  to  change  the  elec- 
tion from  April  to  November.  Certainly  a  change  in 
the  date  of  an  election  cannot  affect  the  term  of  the 
office  to  be  filled.  If  the  office  becomes  vacant  by  the 
the  change  of  the  date  of  filling  it,  the  constitution 
makes  ample  provision  therefor,  by  continuing  the 
old  incumbent  in  office  until  his  successor  is  elected 
and  qualified. 

It  will  not  be  said  that  the  legislature  may  do  in- 
directly, or  by  implication,  what  it  may  not  do 
directly  and  by  an  express  act.  Yet,  if  the  position 
taken  by  counsel  for  appellee  is  tenable,  the  legisla- 
,  ture,  by  simply  postponing  the  time  when  an  officer 
elect  shall  take  his  office,  might,  in  eflfect,  lengthen 
the  time  during  which  the  incumbent  could  hold  the 
office  beyond  the  time  of  the  general  election  and  be- 
yond the  end  of  the  longest  term  permitted  by  the  con- 
stitution. 

The  claim  is  made  that  the  power  of  the  legislature 
to  fix  the  time  when  an  officer  elect  shall  take  his 
office  cannot  be  abridged.  This  can  be  true  only 
within  the  limits  prescribed  by  the  constitution.    The 
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legislature  may,  perhaps,  extend  the  term  of  an  in- 
cumbent of  an  elective  office  to  any  time  not  beyond 
the  time  of  the  next  general  election  and  within  the 
four  year  limit  It  may  also,  perhaps,  for  the  better 
conduct  of  public  business,  prescribe  a  reasonable 
time  after  election  at  which  an  officer  shall  qualify 
and  enter  upon  the  duties  of  his  office.  But  the  legis- 
lature has  no  power,  directly  or  indirectly,  to  fill  an 
office,  elective  by  the  people,  unless  this  be  done 
within  some  such  narrow  bounds  as  indicated. 

But  if  the  legislature  could,  in  effect,  extend  the 
term  of  the  incumbent  one  year  beyond  the  constitu- 
tional limit,  and  beyond  the  time  of  the  next  general 
election,  by  merely  postponing  the  time  when  his  suc- 
cessor should  take  the  office,  why  could  not  the  legis- 
lature, in  like  manner,  extend  the  incumbent^s  term 
two  or  more  years  by  providing  that  his  successor 
should  not  take  the  office  until  the  expiration  of  any 
given  number  of  years,  and  after  the  time  of  any  given 
number  of  general  elections? 

The  only  safe  rule  within  the  requirements  of  the 
constitution  is,  we  think,  that  all  vacancies  in  elective 
offices  shall  be  filled  at  the  election  first  ensuing  after 
the  expiration  of  the  term  for  which  the  incumbent 
was  elected,  and  at  which  provision  is  made  for  elec- 
tion to  such  offices.  Otherwise  the  door  is  thrown 
open  for  the  usurpation  by  the  legislature  of  the  peo- 
ple's right  to  the  election  of  their  own  officers. 

We  think  it  may  be  true,  as  suggested,  that  if  the 
legislature  thought  well  to  do  so,  it  might  have  pro- 
vided that  the  regular  terms  of  township  trustees 
should  begin  on  the  first  Monday  of  August,  1895,  and 
every  four  years  thereafter;  and  to  accomplish  that 
result  might  have  provided  for  a  short  term  to  begin 
the  first  Monday  of  August,  1894,  and  end  the  first 
Monday  of  August,  1895.    But  the  legislature  could 
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not  fill  eyen  that  short  term  by  providing  that  the  in- 
cumbents should  hold  office  one  year  longer  than 
authorized  by  the  constitution,  and  beyond  the  time  of 
an  election  at  which  the  people  could  fill  the  office 
themselves. 

But  the  statutes  under  consideration  do  not  ex- 
pressly, nor,  as  we  think,  indirectly,  or  by  implica- 
tion, provide  that  the  township  trustees  elected  at  the 
general  election  in  November,  1894,  should  take  their 
office  only  on  the  first  Monday  of  August,  1895.  On 
the  contrary,  it  is  plain  that  the  acts  of  March  9  and 
11,  1889,  suprOf  fix  upon  the  first  Monday  of  August, 
1890,  and  every  fourth  year  thereafter,  as  the  date 
when  the  terms  of  office  of  the  successive  township 
trustees  should  begin.  The  term  of  an  office  is  a 
definite  time,  relating  to  the  office  and  not  the  officer, 
and  will  not  be  enlarged  or  varied  by  changing  the 
date  when  a  person  shall  be  elected  to  fill  such  office. 

We  think  these  conclusions  are  fully  supported  by 
the  numerous  authorities  adduced  in  the  able  brief  of 
counsel  for  the  relator.  State^  ex  rel.^  v.  Harrison,  116 
Ind.  300;  Parmater  v.  State,  102  Ind.  90;  Baker, 
Gov.,  V.  Kirk,  33  Ind.  617;  De  Armond  v.  State,  40 
Ind,  469;  State,  ex  rel.,  v.  Barlow,  103  Ind.  663. 

We  do  not  think  that  anv  of  the  cases  cited  in  the 
earnest  and  eloquent  argument  of  counsel  for  appel- 
lee are  in  point  as  to  an  elective  officer.  In  the  case  of 
State,  ex  rel.,  v.  Bogard,  128  Ind.  480,  so  much  relied  on, 
the  relator  was  an  appointee  of  the  board  of  county  com- 
missioners; here  he  is  an  officer  elected  by  the  people. 
No  good  purpose  would  be  served  by  extending  this 
opinion  in  the  discussion  of  these  cases.  The  case  at 
bar  seems  to  us  a  very  plain  one  in  the  light  of  the 
constitution  and  of  the  statutes. 
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The  judgment  is  reversed,  with  instructions  to  over- 
rule the  detnurrer  to  the  information. 

Filed  October  10, 1895. 

On  Petition  for  Rehearing. 

Howard,  J. — ^From  the  briefs  of  counsel  on  the 
petition  for  a  rehearing,  there  seems  to  be  some  mis- 
apprehension as  to  the  scope  and  effect  of  the  decis- 
ion in  this  case,  particularly  in  reference  to  the  time 
of  the  beginning  and  ending  of  the  relator's  term  of 
office. 

At  the  April  election,  in  1890,  the  appellee  was 
elected  township  trustee  for  the  term  of  four  years 
from  the  first  Monday  of  August,  1890.  So  far,  then, 
as  the  statutes  in  force  when  he  was  elected  are  con- 
cerned, his  term  would  have  ended  on  the  day  before 
the  first  Monday  of  August,  1894.  Meanwhile,  how- 
ever, the  legislature  changed  the  date  when  his  suc- 
cessor should  be  elected  from  April  to  November. 
Consequently,  when  the  four  years  for  which  the  ap- 
pellee was  elected  had  expired,  and  the  first  Monday 
of  August,  1894,  arrived,  there  was  no  successor 
elected  and  qualified  to  receive  the  office. 

This  was  a  contingency  for  which  the  constitution 
had  expressly  provided.  By  section  3,  of  article  15,  of 
that  instrument,  it  is  declared  that  "Whenever  it  is 
provided  in  this  constitution,  or  in  any  law  which 
may  be  hereafter  passed,  that  any  officer,  other  than 
a  member  of  the  general  assembly,  shall  hold  his  office 
for  any  given  term,  the  same  shall  be  construed  to 
mean  that  such  officer  shall  hold  his  office  for  such 
term  and  until  his  successor  shall  have  been  elected 
and  qualified." 

There  was,  therefore,  no  vacancy  in  the  office  of 
township  trustee  on  the  first  Monday  of  August,  1894, 
at  the  end  of  the  appellee^s  four  year  term;  but,  by 
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Tirtue  of  the  constitutional  proyision,  tie  held  ^^his 
office  for  such  term  and  until  his  successor"  should 
be  '^elected  and  qualified;"  that  is,  until  the  general 
election  in  November  following,  and  thereafter  until 
the  ojfficer  elect  should  qualify  and  demand  the  office. 
State,  ex  rel.,  v.  Berg,  60  Ind.  496;  State  v.  Howe,  25 
0.  St.  588;  Baker  City  v.  Murphy  {Ot.\  42  Pac.  Rep.  133. 

The  relator  was  elected  at  the  November  election; 
and  on  November  14,  1894,  having  qualified  and  filed 
his  bond,  he  demanded  possession  of  his  office.  The 
relator  being  entitled  to  the  office  on  said  14th  day  of 
November,  1894,  and  having  demanded  it,  the  appel- 
lee's term  at  once  ended  and  the  term  of  the  relator 
began. 

But  the  relator  was  elected  for  a  term  of  four  vears. 
His  term  will,  therefore,  continue  until  the  election 
of  his  successor  at  the  November  election  in  1898,  and 
thereafter  until  such  successor  shall,  in  turn,  qualify 
and  demand  the  office.  It  is  not  true,  therefore,  that 
township  trustees  hereafter  are  to  be  elected  three 
months  after  their  terms  have  begun,  or  that  they 
shall  continue  in  office  three  months  after  their  terms 
have  ended.  While  it  was  provided  in  the  statute 
that  the  term  should  begin  on  the  first  Monday  of 
August,  1890,  and  every  four  years  thereafter,  yet 
that  statute  cannot  fully  apply  in  case  of  trustees  and 
assessors  elected  since  the  change  of  the  time  of  elec- 
tion from  April  to  November;  and  so  long  as  the  elec- 
tion of  these  officers  shall  take  place  after  the  first 
Monday  of  August,  every  four  years,  so  long  the  be- 
ginning of  the  successive  terms  of  office  must  be  post- 
poned until  after  the  date  of  such  election.  It  follows 
also,  of  course,  that,  so  long  as  the  election  takes 
place  at  a  date  later  than  the  first  Monday  of  August, 
every  four  years,  so  long  no  trustee  or  assessor  can 
hold  his  office  after  the  election  and  qualification  of 
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his  successor.  Neither  can  there  be  any  election  of 
such  oflftcer  except  "at  the  general  election  to  be  held 
on  the  first  Tuesday  after  the  first  Monday  in  No- 
vember, 1894,  and  every  four  years  thereafter,"  so 
long  as  the  act  of  March  2, 1893  (Acts  1893,  192;  sec- 
tion 6290,  R.  S.  1894),  remains  in  force  save  only  in 
case  of  vacancy,  to  fill  the  unexpired  term. 
The  petition  is  overruled. 

Filed  March  6, 1896. 
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No.  17.675. 

Masterson  v.  The  State. 

New  Trial. — Misconchict  of  Bailiff.— Jury. — The  misconduct  of  the 
bailiff,  in  charge  of  a  jury  in  a  criminal  case,  in  permitting  some 
of  the  jurors  to  talk  with  different  persons  during  an  intermission, 
after  the  court  had  given  part  of  its  charge,  does  not  entitle  de- 
fendant to  a  new  trial,  where  it  appears  by  the  affidavit  of  defend- 
ant's attorney  that  nothing  was  said  concerning  the  cause  of  the 
trial,  and  that  aU  the  conversation  took  place  in  the  presence  of  the 
bailiff,  especially  where  it  does  not  appear  that  such  misconduct 
was  not  known  to  defendant  before  the  jury  retired  to  consider  of 
their  verdict. 

Bjlms.— Separation  of  Jury.— Criminal  Law.— A  new  trial  will  not 
be  granted  in  a  criminal  case  because  of  a  separation  of  the  jury 
without  leave  of  the  court,  after  they  had  retired  to  deliberate 
upon  their  verdict,  in  violation  of  the  statute,  if  the  verdict  appears 
clearly  to  be  right  upon  the  evidence. 

Criminal  Law. — Affidavit  and  Information. — When  May  be  Filed. 
—It  is  not  necessary  that  the  court  be  actuaUy  opened  for  the 
transaction  of  business  at  the  filing  of  an  information,  under  section 
1748,  R  S.  1894,  providing  that  a  public  offense  may  be  prosecuted 
by  information,  where  the  party  charged  is  not  already  under  in- 
dictment therefor,  and  the  court  is  in  session  and  the  grand  jury 
has  been  discharged  for  the  term,  but  it  is  sufficient  if  it  is  filed 
with  the  clerk  at  any  time  after  the  commencement  of  a  term,  and 
before  its  final  adjournment. 

Sahe. — Perjury. — Indictment— Oath. — An  indictment  or  information 
for  perjury  need  not  expressly  allege  authority  in  the  officer  who 
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administered  the  oath  to  defendant  to  administer  the  same,  where 
the  facts  alleged  show  that  he  had  such  authority. 

Changb  op  Vexuil — From  County, — Discretion, — The  granting  or 
refusal  of  a  change  of  venue  in  a  criminal  action,  upon  the  ground 
of  undue  prejudice  against  defendant,  is  within  the  discretion  of 
the  trial  court,  under  seiction  1B40,  R*  S.  1894. 

Appellate  Procedure.— 3fof ion  for  New  TriaL^BUl  of  Excep- 
tions.— Recitals  in  a  motion  for  a  new  trial  cannot  perform  the 
office  of  a  statement  required  to  be  incorporated  in  a  bill  of  excep- 
tions. 

IxsTRtrcTiONS  TO  JuRT. — Joint, — Appellate  Procedure, — ^To  render  a 
specification  of  error  in  the  giWng  of  several  instructions  available 
as  a  cause  for  a  new  trial,  all  of  the  instructions  named  must  be  in- 
correct. 

Evidence. — Authority  to  Administer  Oaths. — Deputy  Clerk, — Evi- 
dence that  the  person  who  administered  tlie  oath  to  defendant 
charged  with  perjury  was  acting  as,  and  performing  the  duties  of 
deputy  clerk  at  the  time,  is  sufficient  to  establish  his  authority  to 
administer  the  same. 

Same.— PiCTTury.— Oa<^. — It  is  not  necessary  to  prove  that  the  oath 
administered  to  defendant  charged  u4th  perjury  was  in  writing, 
where  it  is  not  so  charged  in  the  information. 

8AXR.Separation  of  Jury.— That  some  of  tlie  jurors  during  delib- 
eration upon  their  verdict,  accompanied  by  the  officer,  visited  a 
water-cloeet,  does  not  constitute  a  separation  of  the  jury  within 
the  meaning  of  the  statute. 

Oath. — WTien  Regarded  as  Administered  by  the  Court, ^Xn  oath 
administered  in  the  presence  of  the  court  by  an  officer,  who  is  in- 
competent, is  regarded  as  administered  by  the  court. 

Trial.— Jwry. — Taking  Indictment  to  Jury  Hoom,— It  is  proper  for 
the  court  to  permit  the  jury  to  take  the  information  with  them 
upon  retiring  to  deliberate  upon  the  verdict. 

Prom  the  Kosciusko  Circuit  Court. 

Wood^  Royse  and  H.  R.  Bobbins,  for  appellant. 

W,  A.  Ketchanij  Attorney-General,  L.  B.  McKinly^ 
L.  B.  Stookey  and  H,  S.  Biggs,  for  State. 

MoNKSy   J. — Appellant   was   tried    and    convicted 
npon  an  affidavit  and  information  charging  him  with 
Vol.  144—16 
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the  crime  of  perjury.  There  was  a  motion  tc  quash 
the  information,  which  was  overruled.  A  motion  for 
a  change  of  venue  was  filed  by  appellant,  which  was 
overruled. 

Appellant's  motion  for  a  new  trial  was  also  over- 
ruled. 

The  first  error  assigned  is  that  the  court  erred  in 
overruling  the  motion  to  quash  the  information. 

The  first  objection  urged  to  the  information  is  that 
there  is  nothing  in  the  record  showing  that  the  affi- 
davit and  information  were  filed  in  term  time,  and 
that,  therefore,  the  court  below  had  no  jurisdiction. 

It  is  provided  by  section  1G79,  R.  S.  1881,  section 
1748,  K.  S.  1894,  that  "Whenever  a  public  offense  has 
been  committed  and  the  party  charged  is  not  already 
under  indictment  therefor,  and  the  court  is  in  session, 
and  the  grand  jury  has  been  discharged  for  the  term, 
the  same  may  bd  prosecuted  in  the  circuit  and  crim- 
inal courts  by  information  based  upon  aflSdavif 
Affidavits  and  informations  charging  felonies  cannot, 
therefore,  be  filed  in  vacation,  but  it  is  not  required 
that  they  be  filed  while  the  court  is  in  session.  It  is  suf- 
ficient if  they  are  filed  with  the  clerk  during  term  time, 
that  is,  at  any  time  after  the  commencement  of  a  term  of 
court  and  before  its  final  adjournment.  It  is  not  nec- 
essary that  the  court  be  actually  open  for  the  transac- 
tion of  business.    Sivfani  v.  Hfaic,  124  Ind.  3. 

It  appears  from  the  record  that  the  affidavit  charg- 
ing appellant  with  perjury  was  sworn  to  on  the  26th 
of  February,  1895,  and  that  said  affidavit  and  the  in- 
formation thereon  were  filed  during  the  February  term 
1895  of  said  court,  and  that  the  trial  of  said  cause  was 
commenced  on  March  5,  being  the  26th  day  of  said 
February  term. 

It  is  evident  that  the  affidavit  and  information  were 
filed  in  said  court  on  or  after  February  26,  and  be- 
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fore  March  5,  and  during  the  February  term  of  the 
court,  and  not  in  vacation,  as  claimed  by  appellant. 

It  is  next  insisted  that  the  information  is  insuf- 
ficient, for  the  reason  that  it  is  not  alleged  that  the 
oath  administered  by  Oren  J.  Chandler,  deputy  clerk, 
was  one  that  the  clerk  was  competent  to  administer. 
Citing  McGregor  v.  State^  1  Ind.  231. 

The  information  charged  that  the  alleged  perjury 
was  committed  by  appellant  while  testifying  in  the 
Kosciusko  Circuit  Court,  before  the  Hon.  Edgai  Hay- 
mond,  sole  judge  of  said  court,  as  a  witness  on  behalf 
of  the  defendant  ih  the  case  of  State  v.  Wright^  in  the 
court  below. 

This  court  knows,  as  a  matter  of  law,  that  the  clerk 
and  deputy  clerk  of  the  Kosciusko  Circuit  (\)urt  had 
authority  to  administer  the  oath  to  appellant,  as  al- 
leged in  the  information.  When  the  facts  alleged  in 
an  indictment  or  information  for  perjury  show  that 
the  oath  was  one  the  officer  administering  it  had  au- 
thority to  administer,  it  is  not  essential  that  such 
authority  should  be  expressly  averred.  Besides,  when 
an  oath  is  administered  by  a  clerk  or  his  deputy  in 
open  court,  it  is  under  the  superintendence  of 
the  court,  and  is  as  obligatory  as  if  it  had  been  ad- 
ministered by  the  judge  of  the  court,  i^ervcr  v.  State^ 
2  Blackf .  36. ' 

The  case  of  McGregor  v.  StatCj  supra,  is  not  in  point. 
That  was  a  case  where  the  indictnu^nt  charged  that 
the  perjury  was  committed  by  the  defendant  making 
an  affidavit  before  the  clerk  of  the  Madison  Circuit 
Court  At  that  time  the  authority  of  the  clerks  of  the 
circuit  court  to  administer  oaths  was  limited  to  cer- 
tain specified  cases,  and  the  court  held  that  the  indict- 
ment was  bad,  as  it  did  not  show  that  the  oath  upon 
which  the  affidavit  was  founded  was  one  which  the 
clerk  was  competent  to  administer. 


244  SUPEEME  COUKT  OP  INDIANA, 

Masterson  v.  State. 

Appellant  claims  "that  his  testimony,  as  set  forth 
in  the  information  upon  which  the  charge  of  perjury 
was  predicated,  was  not  material  to  the  issue  joined 
in  the  case  of  State  y.  Wright.^^ 

The  testimony  of  appellant,  set  forth  in  the  informa- 
tion, strongly  tended  to  establish  an  alibi  in  favor  of 
Wright,  who  was  being  tried  on  a  charge  of  burglary. 
The  materiality  of  the  matter  testified  to  by  appellant 
is  fully  shown  by  the  facts  alleged  in  the  information, 
and  also  by  a  general  averment  to  that  effect. 

The  information  was  sufficient  and  met  all  the  re- 
quirements of  section  1747,  R  S.  1881  (section  1816, 
R.  S.  1894),  which  provides  that  "In  an  indictment  or 
information  for  perjury  or  subornation  of  perjury,  it 
shall  only  be  necessary  to  set  forth  the  substance  of 
the  controversy,  or  the  matter  in  respect  to  which  the 
crime  was  committed,  and  in  what  court  or  before 
whom  the  oath  alleged  to  be  false  was  taken,  and 
that  the  court  or  person  before  whom  it  was  taken  had 
authority  to  administer  it,  with  the  proper  averments 
to  falsify  the  matter  whereof  the  perjury  may  be  as- 
signed, without  setting  forth  any  part  of  any  record 
or  proceeding,  or  the  commission  or  authority  of  the 
court,  or  other  authority  before  which  the  perjury 
was  committed." 

The  second  error  assigned  is  that  the  court  erred 
in  refusing  to  grant  appellant  a  change  of  venue. 
This  is  also  specified  as  one  of  the  causes  for  a  new 
trial. 

Appellant  filed  his  affidavit  and  motion  for  a 
change  of  venue  from  the  county.  The  application 
was  supported  by  the  affidavit  of  his  attorney.  The 
prosecuting  attorney  filed  counter  affidavits  of  fifty- 
one  persons,  who  stated  that  they  were  well  ac- 
quainted with  the  citizens  of  the  county,  and  that 
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there  was  no  undue  prejudice  against  appellant,  and 
that,  in  their  opinion,  he  could  have  a  fair  and  im- 
partial trial  in  said  county.  The  court  overruled  the 
motion. 

It  is  within  the  discretion  of  the  court  whether  a 
change  of  venue  shall  be  granted  from  the  county. 
Section  1771,  R.  8.  1881  (section  1840,  R.  8.  1894); 
Reinhold  v.  State^  130  Ind.  4^7,  and  cases  cited. 

There  is  nothing  in  the  record  showing  an  abuse  of 
this  discretion. 

The  next  error  assigned  calls  in  question  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial. 

Among  the  irregularities  assigned  as  causes  for  a 
new  trial  are  the  following: 

1.  Misconduct  of  counsel  for  the  state  in  the  clos- 
ing argument  to  the  jury. 

2.  That  the  court  permitted  disorder  and  demon- 
stration in  the  court  room,  favorable  to  the  prosecu- 
tion, by  which  the  appellant  was  prevented  from  hav- 
ing a  fair  trial. 

The  details  of  these  alleged  irregularities  are  set 
forth  with  great  particularity  in  the  causes  for  a  new 
trial,  but  appellant  has  not  referred  to  the  page  and 
line  of  the  transcript  where  a  statement  of  any  such 
irregularity  or  misconduct  is  incorporated  in  a  bill 
of  exceptions.  The  only  evidence  of  such  irregular- 
ities contained  in  the  re(*ord  is  in  the  motion  for  a  new 
trial.  Recitals  in  a  motion  for  a  new  trial  cannot  per- 
form the  office  of  a  statement  required  to  be  incor- 
porated in  a  bill  of  exceptions.  Elliott  App.  Proced., 
sections  294,  295  and  815. 

No  question  is  presented  by  these  specifications  in 
the  motion  for  a  new  trial. 

The  fourth  cause  for  a  new  trial  was  "that  the  court 
permitted  the  jury  to  take  the  information  with  them 
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when  they  retired  to  the  jury  room  to  deliberate  upon 
their  verdict." 

This  was  not  error.  It  is  proper  for  the  court  to 
permit  the  jury  to  take  with  them  the  pleadings  in  a 
cause  when  they  retire  to  the  jury  room  for  final  con- 
sultation. Stout  V.  StatCy  90  Ind.  1;  Gillett's  Grim. 
Law,  section  937. 

Besides  the  court  instructed  the  jury  that  the  in- 
formation was  not  evidence  against  appellant,  and 
could  not  be  considered  by  them  as  such. 

The  fifth  cause  for  a  new  trial  is  that  the  court 
erred  in  giving  of  its  own  motion  instructions  one, 
two,  three,  four,  six,  seven  and  nine.  To  render  this 
specification  of  error  available  as  a  cause  for  a  new 
trial,  all  the  instructions  named  must  be  incorrect 
Ohio,  etc. J  Ry.  Co.  v.  McCartney ^  121  Ind.  385;  Latcrence 
V.  Van  Buskirky  140  Ind.  481;  IndianUj  etc.^  Ry.  Co.  v. 
SnydcTj  140  Ind.  647. 

It  is  not  claimed  by  appellant  that  there  was  any 
error  in  giving  the  first,  second  and  fifth  instructions. 

The  third  instruction  was  concerning  the  rule  of 
reasonable  doubt,  and  is  a  copy  of  one  approved  by 
this  court  in  Garfield  v.  SfatCj  74  Ind.  60.  For  the  rea- 
son that  at  least  four  of  said  instructions  were  correct, 
this  cause  for  a  new  trial  is  not  available.  We  have, 
however,  examined  all  the  instructions  given,  and 
think  they  contain  a  correct  statement  of  the  law. 

The  sixth  cause  for  a  new  trial  was  that  the  court 
erred  in  refusing  to  give  instruction  one,  tendered  by 
appellant 

By  this  instruction  the  court  was  requested  to 
charge  the  jury  "That  the  State  must  prove  as  true 
that  the  oath  was  administered  by  Oren  J.  Chandler, 
deputy  clerk,  in  writing;  that  Oren  J.  Chandler  was 
duly  appointed  in  writing  as  deputy  clerk;  that  he 
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was  duly  sworn  as  deputy  clerk;  that  his  oath  of  office 
was  duly  entered  on  the  clerk's  commission." 

The  State  was  not  required  to  prove  any  of  these 
propositions.  To  establish  the  authority  of  Oren  J. 
Chandler  to  administer  the  oath  to  appellant,  it  was 
merely  necessary  to  prove  that  he  was  acting  as  and 
performing  the  duties  of  deputy  clerk.  Wharton 
CVim.  Law,  sections  1263,  1287,  1315;  Wharton  Crim. 
Ev.,  section  164. 

It  was  not  charged  in  the  information  that  the  oath 
administered  to  appellant  was  in  writing,  and  it  was 
not  necessarj'  to  prove  that  it  was  in  writing. 

The  law  does  not  require  that  the  oath  of  office 
taken  by  a  deputy  clerk  shall  be  entered  on  the  back 
of  the  clerk's  commission,  as  stated  in  said  instruc- 
tion. Sections  5568,  5569,  R.  S.  1881  (sections  7584, 
7585,  R.  S.  1894.) 

If  the  person  who  administers  the  oath  in  fact  has 
no  authority  to  administer  it,  that  is  a  matter  of  de- 
fense, ifiiir  V.  ^Stnt€j  8  Blackf.  154;  2  Wharton  Trim. 
Law,  section  1315.  But  an  oath  administered  in  the 
presence  of  the  court  by  an  officer,  though  incom- 
petent, is  regarded  as  administered  by  the  court. 
Server  v.  State,  supra;  Wharton  Crim.  Law,  sec- 
tions 1263,  1287,  1315;  Stephens  v.  State,  1  Swan 
(31  Tenn.)  157. 

The  instruction  asked  by  appellant  was  properly 
refused  by  the  court  The  seventh  and  eighth  causes 
for  a  new  trial  are  that  the  verdict  is  not  sustained 
by  sufficient  evidence  and  is  contrary  to  law.  We 
have  read  the  evidence  and  find  that  it  fully  sustains 
the  verdict  of  the  jury. 

It  is  also  urged  as  a  cause  for  a  new  trial  that  the 
court,  after  having  been  requested  to  instruct  the 
jury  in  writing,  read  section  2006,  from  the  Revised 
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Statutes  of  1894,  and  also  read  the  information  to  the 
jury. 

The  record  shows  that  on  March  8,  at  5  o'clock 
p.  m.,  appellant  filed  his  motion  in  writing  requesting 
^*the  court  to  give  all  his  instructions  to  the  jury  in 
writing."  The  record  also  shows  that  the  argument 
of  counsel  had  been  concluded  and  the  jury  instructed 
before  5  o'clock  p.  m.  on  said  day.  It  is  evident  from 
the  statements  in  the  record  that  appellant's  said  request 
yras  made  after  the  close  of  the  argument  of  counsel 
and  after  the  court  had  instructed  the  jury.  The  re- 
quest was  made  too  late. 

The  statute  provides  that  such  request  must  be 
made  before  the  commencement  of  the  argument  Sec- 
tion 1823,  R.  S.  1881  (section  1892,  R.  S.  1894). 

The  court  committed  no  error,  therefore,  in  not 
giving  its  instructions  in  writing. 

The  remaining  cause  urged  for  a  new  trial  is  mis- 
conduct of  the  jury  and  bailiff. 

It  appears  from  the  record  that  after  the  court  in- 
structed the  jury,  they  retired  to  their  room,  but  be- 
fore thev  had  commenced  to  deliberate  on  the  verdict, 
the  court  recalled  them  and  said  to  them  in  open 
court  that  "they  would  remain  in  charge  of  the  bailiff 
from  that  time,  5  p.  m.,  until  7:30  p.  m.,  at  which  time 
he  would  furnish  his  instructions  to  them." 

The  affidavit  of  Henry  R.  Robbins,  attorney  for  ap- 
pellant, made  in  support  of  this  cause  for  a  new  trial, 
stated  that  during  this  time,  while  in  charge  of  the 
bailiff,  they  were  taken  to  a  restaurant  for  their  sup- 
per, to  the  postoffice  and  to  the  residence  of  the  bailiff, 
and  from  there  to  the  court  room;  that  during  said 
time  four  of  the  jurors  went  to  the  water-closet,  two 
to  closets  in  one  room  and  two  to  closets  in  another 
room;  that  the  bailiff  accompanied  said  jurors  to  the 
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outside  door  of  the  room  adjacent  to  said  closet ;  that 
the  jury  were  permitted  to  talk  with  difFerent  parties 
in  the  bailiff's  presence,  but  not  about  the  cause  on 
trial. 

There  is  nothing  in  the  record  showing  any  separa- 
tion of  the  jury,  except  when  the  jurors  visited  the 
water-closet,  when  they  were  accompanied  by  the 
bailiff.  This  was  not  a  separation  of  the  jury  within 
the  meaning  of  the  statute.  Cooper  v.  State^  120  Ind. 
377,  (384). 

The  conduct  of  the  bailiff  in  permitting  the  jurors 
to  talk  with  different  persons  was  reprehensible,  and 
he  should  have  been  promptly  punished  therefor  by 
the  court 

It  is  shown  by  the  affidavit  of  Robbins  that  nothing 
was  said  by  the  jurors  or  by  any  one  to  them  concern- 
ing the  cause  on  trial,  and  that  what  was  said  was  in 
the  presence  of  the  bailiff. 

We  do  not  think  there  was  such  misconduct  of  the 
bailiff  and  jury  as  would  entitle  appellant  to  a  new 
trial.  Besides,  it  does  not  appear  that  the  alleged 
misconduct  was  not  known  to  appellant  before  the 
jury  retired  to  consider  of  their  verdict  Mergentheim 
V.  State,  107  Ind.  567  (573);  Uenning  v.  State,  106 
Ind.  386. 

No  separation  of  the  jury  is  shown  by  the  record 
within  the  meaning  of  the  second  clause  of  section 
1842,  R.  S.  1881  (section  1911,  R.  S.  1894.)  Even  when 
there  is  a  separation  of  the  jury  without  leave  of  the 
court,  after  they  have  retired  to  deliberate  upon  their 
verdict,  in  violation  of  said  section,  if  the  verdict  ap- 
pears clearly  to  be  right  upon  the  evidence,  a  new 
trial  will  not  be  granted  for  that  cause.  Riley  v.  State, 
96  Ind.  446 ;  Cooper  v.  State,  supra. 

The  verdict  in  this  case  was  clearly  right  upon  the 
evidence,  so  that  even  if  there  had  been  a  separation 
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of  the  jury  in  violation  of  said  section,  a  new  trial 
could  not  be  granted  for  such  cause. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  March  6,  1896. 


No.  17,6»5. 

Eansbottom  V.  The  State. 

Instructions  to  JxjRY.—SpeeicU,— Delivery  to  Court  Before  Argu- 
ment— A  party  who  desires  special  instructions  to  be  given  by  the 
court  must  deliver  them  to  the  court  before  the  argument  to  the 
jury  commences,  and  is  not  entitled  to  have  any  consideration 
given  to  his  instructions  offered  later. 

Criminal  Law. — Rape, — Besistance. — ^Actual  physical  resistance  is 
not  essential  to  the  crime  of  rape,  where  sudi  resistance  was  pre- 
vented by  fear  produced  by  the  defendant's  threats. 

Same — Failure  to  Record  Indictment. —  Appeal, —  The  failure  to 
comply  with  section  1741,  R.  S.  18d4,  requiring  indictments  to  be 
recorded,  does  not  injure  a  defendant  who  is  tried  on  the  indict- 
ment that  is  actuaUy  returned  by  the  grand  jury. 

Evidenoe. — Rape. — Resistance. — In  determining  whether  the  resist- 
ance by  the  prosecutrix  in  a  prosecution  for  rape  was  rendered  less 
effective,  or  wholly  averted  by  fear,  the  fact  that  she  had  but  barely 
reached  the  age  of  consent,  and  was  the  only  female  in  a  lonely 
house,  surrounded  by  a  trio  of  strange  young  men,  and  had  been 
brought  there  under  false  pretenses  practiced  on  her  mother  and 
herself  by  defendant,  are  proper  matters  to  be  considered. 

Same. — Presumption, — Affidavit  for  Continuance. — No  presumption 
can  be  indulged  against  the  truth  of  the  facts  stated  in  an  affidavit 
for  a  continuance,  nor  can  any  presumption  be  indulged  in  favor 
of  such  an  affidavit,  where  it  fails  to  state  a  necessary  fact,  or  in- 
sufficiently states  it. 

Change  op  Venue.— .FVom  County. — In  Discretion  of  Court. — ^The  re- 
fusal of  a  change  of  venue  in  a  criminal  case,  on  account  of  aUeged 
prejudice  and  excitement  in  the  county  against  the  appellant,  is 
within  the  sound  discretion  of  the  trial  court,  under  section  1840, 
R  S.  1894,  and  will  not  be  disturbed  on  appeal,  in  the  absence  of  an 
abuse  of  such  discretioa 
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CoNmruANOB. — Absent  Witness. — SiibpcBna,"The  statement  in  an  affi- 
davit for  a  continuance  in  a  criminal  trial,  that  defendant  issued  a 
subpcena  to  the  sheriffs  of  certain  counties,  commanding  each  to  smn- 
mon  a  witness,  does  not  show  that  he  caused  the  proper  officer  to 
issue  a  proper  subpoena  to  each  of  the  sheriffs  mentioned,  com- 
manding them  to  simmion  the  witness  to  api>ear  in  the  court  in 
which  the  trial  is  had,  to  testify  in  the  cause  on  his  behalf. 

Same. — Absent  Witness. — Evidence. — Svbpcena. — An -affidavit  for  a 
oontinuanoe,  on  the  ground  of  the  absence  of  a  witness,  is  not  re- 
quired to  show  that  the  sheriff,  in  serving  the  subpoena,  left  the 
same  at  the  residence  of  the  witness,  the  latter  not  being  found. 

Same. — Absent  Witness. — Sarrve  Facts  in  Personal  Knowledge  of 
Defendant. — Criminal  Law. — That  an  affidavit  for  a  continuance 
in  a  criminal  trial,  on  the  ground  of  an  absent  witness,  under  sec- 
tion 1850,  R  S.  1894,  which  requires  a  statement  that  defendant  is 
imable  to  prove  facts  by  any  other  witness  whose  testimony  can  be 
as  readily  procured,  discloses  that  the  facts  proposed  to  be  proved 
are  within  the  personal  knowledge  of  the  defendant,  is  not  a  cause 
for  the  refusal  of  the  continuance. 

BAMSL-^Absent  Witness.'-Affldavit.— -Necessary  Facts.— Subpcena. — 
The  statement  in  an  affidavit  for  %  continuance  in  a  criminal  trial, 
that  defendant  could  not  learn  of  the  whereabouts  of  the  absent 
witness  in  time  to  send  a  subpoena  for  him  to  the  county  where  he 
is  shown  by  the  affidavit  to  be,  is  insufficient  to  establish  such  fact 
in  the  absence  of  a  statement  of  the  facts  from  which  the  conclu- 
sion was  drawn. 

From  the  Marshall  Circuit  Court. 
JET.  B.  RohbinSy  for  api)ellant. 

W.  A.  KetchaMj  Attorney-General,  for  State. 

MgCabb,  J. — The  appellant  was  convicted  in  the 
Marshall  Circuit  Court  of  rape,  alleged  in  the  indict- 
ment to  have  been  committed  on  one  Esther  SchroU 
on  December  4, 1894. 

Many  errors  are  assigned,  among  which  are  the 
overruling  of  appellant's  motion  to  quash  the  indict- 
ment, overruling  appellant's  motion  for  a  new  trial, 
overruling  his  motion  for,  and  in  arrest  of,  judg- 
ment.   The  only  reason  urged  in  argument  in  support 
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of  the  motion  to  quash  and  in  arrest  is  that  the  record 
does  not  disclose  that  the  indictment  was  recorded 
as  required  by  section  1741,  R.  S.  1894,  (R  S.  1881,  sec- 
tion 1672).  It  was  settled  by  this  court  in  Heath  v. 
StatCy  101  Ind.  512,  that  the  failure  to  comply  with 
such  requirement  does  not  injure  a  defendant  who  is, 
as  was  the  case  here,  tried  on  the  indictment  that  was 
actually  returned  by  the  grand  jury.  One  of  the  rea- 
sons assigned  for  a  new  trial  was  the  refusal  of  the 
appellant's  application  for  a  change  of  venue  on  ac- 
count of  alleged  prejudice  and  excitement  in  the 
county  against  the  appellant  The  statute  leaves 
such  an  application  to  the  sound  discretion  of  the  trial 
court.  R.  S.  1894,  section  1840  (R.  S.  1881,  section 
1771).  And  unless  it  appears  that  such  discretion  was 
abused  to  the  injury  of  the  complaining  party  this 
court  cannot  interfere.  Walker  v.  States  136  Ind.  663, 
and  authorities  there  cited.  There  was  no  error  in 
either  of  these  rulings. 

The  refusal  to  continue  the  cause  on  application  of 
appellant  is  made  one  of  the  reasons  for  a  new  trial, 
as  well  as  one  of  the  specifications  in  the  assignment 
of  errors. 

The  continuance  was  asked  on  the  ground  of  the 
absence  of  Charles  Grenert. 

There  is  and  can  be  no  question  made,  that  the 
facts  proposed  to  be  proven  by  the  absent  witness  are 
competent  and  material  evidence  for  the  appellant 

There  are  but  two  objections  made  to  the  affidavit 
in  support  of  the  court's  ruling  refusing  the  applica- 
tion to  continue.  The  attorney-general  contends  that 
the  affidavit  is  insufficient  because  it  fails  to  show 
that  the  sheriff,  in  serving  the  subpoena,  left  the  same 
at  the  residence  of  the  witness,  which  residence  was 
shown  to  be  in  Starke  county,  he  being  not  found.  No 
authority  is  cited  by  the  attorney-general  in  support 
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of  this  proposition,  nor  do  we  know  of  any.  That  ob- 
jection cannot  be  maintained. 

It  is  urged  by  the  attorney-general  that  appellant, 
being  a  competent  witness,  under  section  1867,  R.  8. 
1894,  for  himself,  and  the  affidavit  disclosing  that  the 
fact  proposed  to  be  proven  by  the  absent  witness  was 
one  which  the  appellant  knew  more  about  than  the 
absent  witness,  or  as  much,  at  all  events,  his  state- 
ment in  his  affidavit,  required  by  section  1854,  R.  S. 
1894,  that  the  defendant  "is  unable  to  prove  such 
facts  by  any  other  witness  whose  testimony  can  be 
as  readily  procured,"  is  on  its  face  untrue. 

It  is  true,  it  does  appear,  from  the  affidavit,  that 
appellant  would  necessarily  know  the  facts  proposed 
to  be  proven,  as  well,  at  least,  as  the  absent  witness, 
and  the  law  makes  appellant  a  competent  witness  in 
his  own  behalf. 

It  has  been  held  bv  this  court  in  a  civil  case  that 
it  is  no  cause  for  refusal  of  a  continuance  for  an  ab- 
sent witness  to  a  material  fact  that  the  same  is  known 
to  the  party  himself,  he  being  competent  to  testify  to 
it.  That  he  is  not  bound  to  resort  tohisown  testimony, 
and  is  entitled  to  make  hi8  proof  by  disinterested 
and  impartial  witnesses.  Fox  v.  RcynoldHj  24  Ind.  46. 
We  think  that  is  a  sound  rule.  And  if  it  is  so  in  a 
civil  case,  the  reason  is  still  stronger  why  it  should  be 
so  in  a  criminal  case.  But  going  beyond  the  brief  on 
behalf  of  the  State,  we  are  led  to  inquire  whether  the 
affidavit  shows  that  the  appellant  exercised  due  dili- 
gence to  secure  the  attendance  of  the  witness.  The 
affidavit  as  to  diligence,  after  stating  that  the  absent 
witness  resides  in  Starke  county,  states  "that  on 
March  4,  being  the  first  day  of  this  term  of  court,  the 
defendant  issued  a  subpoena  to  the  sheriff  of  Mar- 
shall county,  also  to  the  sheriff  of  Starke  county,  In- 
diana, commanding  each  to  summon  Charles  Grenert; 
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that  each  of  said  sheriffs  made  diligent  search  and  in- 
quiry, but  that  said  Charles  Grenert  evades  or  eludes 
them  so  that  a  subpoena  cannot  be  served;  ♦  ♦  ♦ 
that  said  witness  resides  in  Starke  county,  Indiana, 
and  *  his  family,  to-wit:  his  brother,  Geo.  Grenert, 
said  that  said  witness  had  a  job  of  making  stave  bolts 
or  cutting  wood  in  Grant  county,  and  would  return 
by  plowing  time  in  April,  being  about  April  10;  that 
affiant  could  not  learn  of  his  whereabouts  in  time  to 
send  subpoena  to  Grant  county,  but  affiant  verily  be- 
lieves that  Grenert  will  return  about  April  10,  or 
shortly  thereafter." 

Courts  of  justice  have  more  efficient  means  of  induc- 
ing the  attendance  of  witnesses  who  are  within  the 
State  than  waiting  for  plowing  time  to  bring  them 
back. 

No  presumption  can  be  indulged  against  the  truth 
of  the  facts  stated  in  an  affidavit  for  a  continuance, 
however  strongly  the  court  may  suspect  them  to  be 
false.  Neither  can  any  presumption  be  indulged  in 
favor  of  such  affidavit  where  it  fails  to  state  a  neces- 
sary fact  or  insufficiently  states  it.  The  statement  in 
the  affidavit  that  "the  defendant  issued  a  subpoena  to 
the  sheriff  of  Marshall  county,  Indiana,  also  to  the 
sheriff  of  Starke  county,  Indiana,  commanding  each 
to  summon  Charles  Grenert,"  is  far  from  showing  that 
appellant  caused  the  proper  officer  to  issue  a  proper 
subpoena  to  each  of  the  sheriffs  mentioned,  command- 
ing them  to  summon  the  witness  to  appear  in  the 
Marshall  Circuit  Court  to  testify  in  the  cause  on  be- 
half of  appellant  If  the  return  of  the  subpoena  had 
been  stated,  and  it  exhibited  to  the  court,  the  de- 
fective statement  might  have  been  cured.  But  there 
is  nothing  of  the  kind  shown.  The  bare  statement 
that  the  defendant  issued  the  subpoena  is  no  better 
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than  if  the  affidavit  had  stated  that  the  clerk  of  the 
Starke  Circuit  Court  had  issued  the  subpoenas. 

But  that  is  not  all.  The  affidavit  shows  that  appel- 
lant was  in  possession  of  information  that  the  absent 
witness  was  at  that  time  in  Grant  county,  Indiana, 
but  it  does  not  state  when  he  received  that  informa- 
tion. It  does  statethat  he  could  not  learn  of  hiswhere- 
abouts  in  time  to  send  a  subpoena  to  Grant  county. 
But  that  is  not  stating  the  facts  concerning  his  dili- 
gence, but  his  conclusion  from  those  facts.  It  was 
the  exclusive  province  of  the  court  to  draw  that  con- 
clusion, and  his  to  state  the  facts.  The  court  might, 
if  he  had  stated  the  facts,  draw  an  entirely  different 
conclusion.  Evidently  fearing  such  a  result,  he  has 
attempted  to  usurp  the  functions  of  the  court  and  has 
stated  his  conclusion  from  the  facts,  namely,  that  ap- 
pellant could  not  learn  his  whereabouts  in  time  to 
send  subpoena  to  Grant  county,  instead  of  stating  the 
facts  as  to  what  he  did  and  when  he  first  learned  that 
the  witness  was  in  Grant  county,  and  allow  the  court 
to  draw  the  conclusion  as  to  whether  there  was  time 
enough  after  he  learned  the  whereabouts  of  the  wit- 
ness to  send  subpoena  to  Grant  county.  See  McDer- 
mott  V.  State,  89  Ind.  187;  McEinsey  v.  McKee,  109 
Ind.  209. 

Another  ground  specified  in  the  motion  for  a  new 
trial  and  urged  as  error,  is  the  refusal  to  give  certain 
instructions  asked  by  the  appellant.  The  record  fails 
to  show  when  the  instructions  were  asked,  whether 
before  or  after  the  trial.  A  party  who  desires  special 
instructions  to  be  given  to  the  jury,  must  deliver 
them  to  the  court  before  the  argument  to  the  jury 
commences,  and  is  not  entitled  to  have  any  considera- 
tion given  to  his  instructions  offered  later.  Hege  v. 
Newsoniy  96  Ind.  426;  Eransville,  etc.,  R.  R.  Co.  v.  Crist, 
116  Ind.  446  (2  L.  R.  A.  450). 
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The  presumption  is  that  the  court  refused  them  be- 
cause not  requested  in  time,  unless  for  the  reason  they 
had  already  been  substantially  given  by  the  court  in 
its  instructions  to  the  jury,  which  we  think  is  clearly 
the  case. 

It  is  urged  that  the  evidence  does  not  support  the 
verdict  in  that  it  fails  to  establish  that  the  sexual  con- 
nection was  accomplished  by  force  and  against  the 
will  of  the  prosecutrix. 

The  testimony  of  the  injured  girl  is  to  the  effect  that 
she  was  14  years  of  age  on  August  28,  1894,  and  that 
she  and  some  older  sisters  lived  with  their  widowed 
mother  in  Knox,  Starke  county,  Indiana,  and  that  on 
December  4,  1894,  appellant  came  to  her  mother's 
house  and,  representing  himself  as  a  Mr.  Bottorflf,  liv- 
ing in  the  edge  of  Marshall  county,  applied  to  hire  a 
girl  to  do  housework  for  his  wife,  who,  he  repre- 
sented, had  a  little  child  about  two  years  old,  but  that 
his  wife  was  not  stout  enough  to  take  care  of  the  child 
and  do  her  work.  The  older  sister  present  refused  to 
go,  and  it  was  finally  agreed  that  Esther  should  leave 
school  and  go  with  him,  the  family  all  believing  him 
to  be  Mr.  Bottorflf  and  a  married  man,  all  of  which 
turned  out  to  be  false.  Esther's  mother  packed  her 
clothing  in  a  valise  hastily,  and  she  started  with  him, 
as  they  all  supposed,  to  appellant's  home  in  Marshall 
county.  About  8  o'clock  at  night  they  reached  the 
house  of  a  man  by  the  name  of  Morris,  in  the  edge  of 
Marshall  county,  but  neither  Morris  nor  his  family 
were  at  home.  But  there  were  two  young  men  there 
named  Bill  Sheperd  and  Charles  Grenert  standing 
outside  of  the  house  when  appellant  drove  up  with 
Esther  in  the  wagon.  Appellant  told  her  his  wife  was 
awav  to  her  folks  and  would  not  be  back  till  about 
midnight.  The  young  men  seemed  to  know  appellant, 
and  Esther  had  a  slight  knowledge  of  but  one  of 
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tbem.  Esther  and  appellant  went  into  the  house  and 
the  two  young  men  put  away  appellant's  team.  There 
was  nobody  else  in  the  house.  After  the  team  was 
put  up  the  two  young  men  came  back  into  the  house. 
After  Esther  had  sat  there  some  time,  and  answering 
appellant's  inquirj^  if  she  w^as  sleepy,  said  she  was, 
he  showed  her  into  a  bedroom  and  left  the  lamp  in 
her  bedroom  and  he  went  back  into  the  other  room. 
The  other  young  men  went  up  stairs  to  bed.  Appel- 
lant went  back  into  her  bedroom,  took  the  lamp  out 
to  the  other  room,  blew  it  out  and  came  back  into  her 
bedroom,  called  her  three  times,  to  which  she  made 
no  answer.  He  then  took  off  his  clothes  and  got  in 
bed  with  Esther.  The  sexual  intercourse  took  place 
in  that  bedroom.  The  prosecutrix  testifies  that  it 
was  against  her  will,  that  she  made  outcry,  but  that 
by  threats  made  by  him  to  kill  her  if  she  did  not  keep 
still,  she  was  put  in  fear. 

It  was  said  in  Anderson  v.  State,  104  Ind.  467,  at  page 
474,  "that  it  was  incumbent  upon  the  State  to  show 
that  the  prosecuting  witness  had  resisted  with  all 
the  means  within  her  power.  *  *  The  nature  and 
extent  of  the  resistance  which  ought  reasonably  to 
be  expected  in  each  particular  case,  must  necessarily 
depend  very  much  upon  the  peculiar  circumstances 
attending  it,  and  it  is  hence  quite  impracticable  to 
lay  down  any  rule  upon  that  subject  applicable 
to  all  cases  involving  the  necessity  of  showing  a 
reasonable  resistance."  Citing  Ledley  v.  State,  4  Ind. 
580;  Poineroy  v.  State,  94  Ind.  96  (s.  c.  48  Am.  R.  146); 
Commmtcealth  v.  McDonald,  110  Mass.  405;  2  Bish. 
Crim.  Law,  section  1122.  And  in  Huher  v.  State,  126 
Ind.  185,  at  page  186,  it  is  said:  "Resistance  or  op- 
position, by  mere  words  is  not  enough ;  the  resistance 
must  be  by  acts,  and  must  be  reasonably  pro- 
VoL.  144—17 
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portionate  to  the  strength  and  opportunities  of 
the  woman.  Where,  however,  fear  or  violence 
overcomes  resistance,  a  different  rule  applies." 
There  was  evidence  from  which  the  jury  were 
justified  in  believing  that  resistance  was  pre- 
vented by  fear  produced  by  appellant's  threats,  tak- 
ing into  consideration,  as  they  had  a  right  to  do,  the 
circumstances  of  getting  her  to  the  lonely,  strange 
house  late  in  the  darkness  of  the  night,  all  unexpected 
to  her,  whereat  she  was  the  only  female,  surrounded 
by  a  trio  of  strange  young  men;  and  that  she  had  been 
brought  there  under  base  false  pretenses,  practiced 
on  her  mother  and  herself  by  one  of  the  trio,  with  cir- 
cumstances pointing  suspiciously  at  the  other  two  as 
at  least  cognizant  of  the  fraud,  if  not  accomplices,  she 
being  but  a  mere  child,  inexperienced  and  ignorant  of 
the  true  relation  of  the  sexes,  barely  over  the  age  fixed 
by  law  at  which  consent  implied  from  non-resistance 
takes  out  of  the  act  the  deep,  dark,  felonious  hue; 
these  circumstances,  together  with  her  size,  appear- 
ance, and  her  intelligence,  were  all  proper  matters  to 
be  considered  in  determining  whether  resistance  on 
her  part  was  rendered  less  effective  or  wholly  averted 
by  fear.  The  evidence  was  of  such  a  character  as  to 
justify  the  jury  in  finding  that  it  was.  The  case  of 
Eberhart  v.  ^tafe,  134  Ind.  651,  and  numerous  author- 
ities there  cited,  are  very  much  in  point  here  and  sup- 
port the  conclusion  here  reached. 

We,  therefore,  cannot  say  that  the  evidence  does 
not  support  the  verdict. 

Another  ground  on  which  it  was  urged  a  new  trial 
ought  to  have  been  granted  is  that  the  trial  court  per- 
mitted the  State  to  produce  before  the  jury  for  their 
inspection  the  pair  of  drawers  worn  by  the  prose- 
cutrix on  the  night  when  the  alleged  offense  was  com- 
mitted, after  the  defendant  had  closed  his  evidence. 
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Such  ruling  was  within  the  sound  discretion  of  the 
court,  upon  which  no  reversible  error  can  be  pred- 
icated if  the  defendant  is  afforded  an  opportunity  to 
meet  such  new  evidence  in  chief.  Kahknbeck  v.  State^ 
119  Ind.  118.  No  complaint  is  made  that  such  oppor- 
tunity was  not  afforded. 

It  is  contended  that  the  verdict  is  vindictive  and 
more  the  surrender  to  the  voice  of  prejudice  than  to 
sound  reasoning.  If  the  verdict  had  been  21  years 
in  the  penitentiary  we  could  not  have  disturbed  it  as 
being  too  severe. 

It  may  be  that  the  uncontradicted  evidence  created 
some  prejudice  in  the  minds  of  the  jurors  against  the 
defendant. 

But  another  jury  would  have  to  be  made  up  of  men. 
And  how  any  twelve  men  could  listen  to  such  evidence 
as  stands  uncontradicted  in  this  case  without  feeling 
some  slight  prejudice  against  the  author  of  such  a 
gigantic  scheme  of  villainy  it  is  difficult  to  under- 
stand. And  yet  the  jury  succeede<l,  under  the  wise 
directions  of  the  learned  judge  who  presided  at  the 
trial,  in  keeping  that  prejudice  down  so  as  to  return  a 
verdict  of  only  a  little  over  one-half  the  punishment 
they  might  have  given  the  defendant.  While  it  may 
seem  severe  to  appellant,  who  seems  to  have  thought 
very  little  about  the  law  and  more  of  himself,  yet  it 
may  serve  to  teach  him  and  others  that  the  majesty 
of  the  law  protects  the  weak  and  helpless  as  well  as 
the  strong. 

Finding  no  available  error  in  the  record,  the  judg- 
ment is  affirmed. 

Filed  liarch  6, 1896. 
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Injunction. — Against  Enforcement  of  Judgment. — CoUaterai  At- 
tack.— A  proceeding  to  enjoin  the  enforcement  of  a  judgment  by 
execution  constitutes  a  collateral  attack  thereon,  and  cannot  be 
maintained  on  account  of  errors  for  irregularities  merely. 
(See  note  at  end  of  opinion.) 

Judgment. —CoZZaferoZ  Attack. — Drainage.— That  a  drainage  ditch 
has  not  been  constructed  according  to  plans  and  specifications,  does 
not  render  a  judgment  foreclosing  a  ditch  lien  vulnerable  to  col- 
lateral attack. 

From  the  Blackford  Circuit  Court 

Gregory  &  Silverhurgy  J.  N.  Tempter  &  Son  and 
Elliott  &  Elliott,  for  appellant. 

T.  E.  EllisoUy  for  appellees. 

Howard,  J. — This  was  an  action  brought  by  the 
appellant  to  enjoin  the  appellees  from  collecting  a 
judgment  against  him.  A  demurrer  was  sustained  to 
the  complaint,  and  this  ruling  of  the  court  is  the  only 
error  assigned. 

It  is  a  familiar  doctrine,  as  said  in  Krug  v.  Davis^ 
85  Ind.  309,  that  such  a  proceeding  to  enjoin  the  en- 
forcement of  a  ju€lgment  by  execution  constitutes  a 
collateral  attack  upon  the  judgment  and  cannot  be 
maintained  on  account  of  errors  or  irregularities 
merely,  but  only  upon  a  showing  that  the  judgment 
is  void. 

The  judgment  sought  to  be  enjoined  in  the  present 
case  was  rendered  on  foreclosure  of  a  ditch  lien;  and 
we  are  of  opinion  that  it  clearly  appears  from  the 
complaint  that  the  judgment,  to  say  the  least  of  it, 
is  not  wholly  void. 
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The  drain  in  queBtion  is  about  eleven  miles  in 
lengthy  and  is  located  in  the  counties  of  Blackford  and 
Jay.  The  petition  for  its  establishment  was  filed  in 
the  Blackford  Circuit  Court  September  4,  1884.  The 
complaint  in  the  case  at  bar  shows  that  all  the  pro- 
ceedings for  the  establishment  of  the  ditch  were  taken 
in  conformity  with  the  provisions  of  the  statutes  then 
in  force,  and  that  the  work  was  duly  established  by 
the  court  March  25,  1885,  and  a  commissioner  there* 
upon  appointed  to  construct  the  same  according  to 
the  plans  and  specifications  approved  by  the  court. 
Assessments  were  made  against  each  tract  of  land 
found  benefited,  to  the  full  amount  of  the  benefits 
charged  in  each  case.  The  assessments  were  de- 
clared due  and  payable  in  five  equal  installments,  the 
first  payable  on  the  30th  day  of  March,  1889,  and  the 
remaining  installments  upon  the  fourth  Saturday  of 
each  month  thereafter.  Afterwards  the  appellee, 
Charles  A.  Rhine,  as  commissioner,  brought  suit 
against  the  appellant  to  collect  the  assessments  so 
made  against  his  lands,  and  on  July  3,  1891,  recov- 
ered judgment  therefor,  with  a  decree  of  fore(*loHure 
of  the  lien  upon  said  lands.  The  judgment  and  de- 
cree so  obtained  are  still  in  force;  and  it  is  to  enjoin 
the  collection  of  the  same  that  this  action  was 
brought. 

The  reason  given  in  the  complaint  why  the  collec- 
tion of  the  judgment  should  be  enjoined  is,  that  the 
work  has  not  in  fact  been  constructed  according  to 
the  plans  and  specifications,  that  the  ditch  was  made 
too  wide  and  too  deep  and  the  banks  not  of  the  proper 
slope. 

Even  if  this  were  an  appeal  from  the  judgment  and 
decree  fixing  the  amount  of  the  lien  and  foreclosing 
the  same,  and  not  as  it  is,  simply  a  collateral  attack 
upon  that  judgment,  still  we  think  the  reason  here 
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given  against  the  validity  of  the  judgment  would  be 
insufficient. 

The  IndtanapoKsyetc.jOrav,  Road  Co.Y.State,exrel.j 
105  Ind.  37,  which  was  an  appeal  from  a  judgment  and 
decree  for  the  collection  of  a  ditch  assessment,  it  was 
averred,  in  answer  to  the  complaint,  that  the  work  did 
not  conform  to  the  plans  and  specifications  or  the 
order  of  the  court;  that  the  commissioner  did  not  in- 
tend to  construct  such  a  ditch  as  ordered;  that  he  had 
departed  widely  from  the  specifications  in  many  par- 
ticulars; that  he  could  not,  and  did  not,  intend  to 
finish  the  ditch;  that  he  had  abandoned  about  500 
feet  of  the  work  at  the  end  of  the  ditch  as  proposed 
and  laid  out;  and  that,  by  reason  thereof,  the  water 
would  be  poured  into  another  ditch  of  inadequate 
capacity,  and  would  be  backed  on  and  over  the  de- 
fendant's road,  to  its  damage  in  a  much  larger  sum 
than  the  amount  of  its  assessment.  A  demurrer  was 
sustained  to  this  answer,  and  that  ruling  was  ap- 
proved by  this  court 

Judge  Mitchell,  in  giving  the  decision  of  the  court 
in  that  case,  said:  "The  drainage  commissioner,  while 
he  is  constructing  the  work,  is  under  the  control  and 
direction  of  the  court,  and  it  is  provided  in  the  statute 
that  he  must  obey  such  direction,  subject  to  the  pen- 
alty of  being  dealt  with  as  for  a  contempt,  or  of  being 
removed  by  the  court,  and  subject  to  damages  on  his 
bond.  The  remedy,  therefore,  is  to  apply  to  the  court, 
and,  through  its  order  and  intervention,  secure  the 
due  execution  of  the  work.  The  proceeding  establish- 
ing the  ditch  and  assessing  benefits  having  been  regu- 
larly taken,  payment  of  assessments  may  be  enforced, 
and  it  will  be  no  answer  in  such  a  case  to  assail 
either  the  practicability  of  accomplishing  the  work 
as  ordered  or  the  conduct  of  the  commissioner  who 
has  its  execution  in  charge." 
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So  in  Hackett  v.  Statty  113  Ind.  532,  also  an  action  for 
the  collection  of  drainage  assesBments  and  where  the 
collection  of  the  assessments  was  resisted  on  the  plea 
that  the  ditch  had  not  been  constructed  according  to 
the  plans  and  specifications,  even  so  far  that  the  ditch 
had  been  dug  ^^at  another  and  totally  different  place 
from  that  fixed  by  the  court,  and  nowise  in  accord- 
ance with  the  specifications  adopted  for  its  construe- 
tion,  whether  as  to  depth,  width  or  located  line,"  the 
court,  in  relation  to  such  alleged  misconduct  of  the 
superintendent  of  construction  and  of  the  contractor, 
said  that  such  misconduct  ^^did  not  affect  the  order  of 
court  establishing  the  ditch  and  requiring  its  con- 
struction. Notwithstanding  such  misconduct,  the 
power  and  duty  of  the  court  still  remained  to  cause 
the  assessments  to  be  collected,  and  the  work  to  be 
completed  in  accordance  with  the  spirit  and  intention 
of  its  order  made  in  the  first  instance." 

And  in  Racer  v.  State^  131  Ind.  393,  which  was  an 
appeal  from  a  decree  for  the  collection  of  assessments 
for  the  construction  of  the  same  ditch  now  under  con- 
sideration, the  decree  also  being  in  favor  of  Charles 
A.  Rhine,  drainage  commissioner,  and  one  of  the  ap- 
pellees in  the  case  at  bar,  the  court  said:  "But  it  by 
no  means  follows  that  because  the  duty  of  the  com- 
missioner is  to  compel  the  performance  of  the  work 
in  substantial  compliance  with  the  contract,  his  fail- 
ure to  do  so  will  constitute  a  defense  to  a  suit  to  en- 
force an  assessment.  The  land-owner  is  not  without 
remedy,  but  his  remedy  is  not  by  way  of  defense  to 
the  assessment.  His  remedy  is  to  make  application 
to  the  court  having  control  of  the  work,  and  whose 
agent  the  commissioner  is,  to  compel  a  performance 
of  duty  by  the  contractor  and  the  commissioner.  This 
was  expressly  decided  in  the  case  of  Jndianapo}l%  etc., 
G.  R.  Co.  V.  Statej  ex  relj  supra  (105  Ind.  37).    In  that 
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case  it  was  said:  *Tlie  remedy  is,  therefore,  to  apply 
to  the  court,  and  through  its  order  and  intervention 
secure  the  due  execution  of  the  works.'  The  answer  in 
the  case  from  which  we  have  quoted  is  very  much 
stronger  than  the  answer  in  the  case  before  us,  for  in 
that  case  the  answer  averred  that  it  was  impossible  to 
construct  the  proposed  ditch,  and  stated  facts  tend- 
ing to  support  that  averment;  and  it  also  averred  that 
the  ditch  had  been  abandoned.  It  is  clear,  therefore, 
that  we  must  either  directly  overrule  that  case  or 
adjudge  the  answer  before  us  to  be  insufficient  *  * 
*  *  An  order  could  have  been  obtained  without  de- 
lay, and  the  court  could  have  compelled  obedience  by 
summary  modes.  If  the  appellant  had  been  diligent 
no  loss  could  have  occurred  to  him  or  to  any  other 
property-owner  by  reason  of  a  departure  from  the  re- 
quirement of  the  contract." 

The  holijing  thus  made  in  Racer  v.  State,  supra,  may 
be  regarded,  to  all  intents  and  purposes,  as  the  law  of 
the  case  at  bar.  While  some  of  the  parties  are  differ- 
ent, yet  the  facts  and  circumstances  in  the  two  cases 
are  practically  identical.  In  that  case,  a  judgment  for 
the'  collection  of  a  ditch  assessment  was  affirmed ;  in 
this  case,  what  is  substantially  the  same  judgment* 
is  sought  to  be  overthrown  by  enjoining  its  collection. 
And  no  facts  here  pleaded  show  that  the  judgment 
which  there  successfully  withstood  a  direct  attack  on 
appeal,  is  not  here  even  more  secure  against  collateral 
attack  by  injunction. 

Appellant,  however,  contends  that  Racer  v.  Win- 
gate,  138  Ind.  114,  which  was  another  and  later  action 
growing  out  of  the  construction  of  the  same  ditch,  de- 
cides the  issues  in  this  case  against  the  contentions  of 
appellees.  The  only  question  decided  in  Racer  v. 
Wingate,  supra,  was  that  the  ditch  was  not  con- 
structed according  to  the  plans  and  specifications. 
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The  failure  to  observe  the  plans  and  specifications 
as  set  out  in  the  complaint  before  us  consisted  in  this: 
That  whereas  the  plans  and  specifications  required 
that  the  banks  should  be  of  the  slope  of  one  to  one, 
and  the  width  of  the  ditch  at  bottom  to  be  from  one 
foot  to  four  feet,  varying  between  certain  stations; 
yet  that  the  ditch  was  in  fact  constructed  with  per- 
pendicular banks,  and  the  width  at  bottom  between 
said  stations  varied  from  three  to  fifteen  feet.  In 
other  words,  the  ditch  was  made  more  capacious  than 
the  specifications  called  for;  and  the  banks  were  in 
that  condition  which  they  must  assume  after  the 
waters  had  cut  them  away  on  each  side. 

Whether  this  rendered  the  ditch  less  useful  to  those 
assessed  for  its  payment,  was  not  a  question  be- 
fore the  court  in  the  case  of  Racer  v.  Wingate^  supra. 
The  court,  in  that  case,  speaking  of  this  very  matter, 
said:  "There  was  no  issue  involving  such  a  question 
in  the  trial  court.  The  simple  issue  for  trial  related  to 
the  question  as  to  whether  the  work  was  done  accord- 
ing to  the  plans  and  specifications  under  which  the 
work  was  ordered.  ♦  ♦  ♦  Indeed,  we  are  unable  to 
conceive  how  such  an  issue  could  be  formed  in  this 
case.  Had  this  been  a  suit  by  the  contractor  against 
the  drainage  commissioner  to  recover  compensation 
for  his  work,  such  an  issue,  perhaps,  might  have  been 
tendered  and  tried." 

And,  again,  in  speaking  of  the  collection  of  assess- 
ments, which  is  the  matter  under  consideration  in  the 
case  at  bar,  the  court  in  Racer  v.  WingatCj  referring  to 
Indianapolis^  e<c.,  Q.  R.  Co.  v.  StatCy  and  Racer  v.  State^ 
snpraj  said:  "Each  of  these  cases  was  an  action  to  re- 
cover assessments.  It  was  held,  and  we  think  prop- 
erly, that  it  was  no  defense  to  such  an  action  that  the 
work  was  not  completed  according  to  the  plans  and 
specifications  and  the  order  of  the  court,  nor  was  it 
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a  defense  to  say  that  the  commissioner  and  contractor 
were  not  prosecuting  the  work  pursuant  to  the  plans 
and  specifications.  ♦  ♦  »  The  collection  of  assess- 
ments to  meet  the  expenses  of  constructing  a  public 
ditch  is  one  thing,  and  determining  the  question  as  to 
whether  it  has  been  completed  according  to  the  order 
of  the  court  is  quite  another  and  different  thing." 

Indeed,  considering  only  what  is  said  in  the  cases 
of  Racer  v.  State  and  Racer  v.  Wingate,  it  must  follow, 
as  we  think,  that  in  the  case  at  bar  the  court  did  not 
err  in  sustaining  the  demurrer  to  the  complaint 

The  restraining  order  heretofore  issued  by  this 
court  is,  therefore,  dissolved;  and  the  judgment  in  the 
court  below  is  affirmed. 

Filed  March  10,  1896. 

Note. — The  numerous  decisions  as  to  injunctions  against  ezeen- 
tion  sales,  or  other  proceedings  under  final  process,  are  ooUeoted  in  a 
note  to  JParsom  v.  Hartman,  (Or.)  80  L.  B.  A.  08. 


luTlMl  No.  17,723. 

|l47_  041 

|i^~^         Smith,  Trustee,  ik  Wells  Manfg.  Company  et  al. 

AND  Smffh,  Trustee,  v.  Findlay  Window 

Glass  Co.  et  al. 

Appkal. — Mi^oinder  of  Parties. — Consolidated  Actions. — Foredos- 
ure  of  Mortgages. — Reversal. — The  joining  of  the  plaintiff  in  one 
of  two  consoUdated  foreclosure  actions  as  appellee,  instead  of  ap- 
pellant, in  an  appeal  by  the  plaintiff  in  the  other  action  from  a  judg- 
ment declaring  both  mortgages  invalid,  is  ground  for  reversal, 
where  both  rely  solely  upon  an  assignment  of  error  to  the  conclu- 
sion of  law  that  both  mortgages  are  invalid. 

Saxk.-— Dismissal  by  Clerk  Under  Court  Rvle.-^FUing  Brief, ^Thd 
failure  of  the  clerk  to  comply  i^ith  Supreme  Court  Rule  20, 
providing  that  if  the  appellant  fails  to  file  his  brief  within  the  time 
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limited  therefor,  the  clerk  ahall  enter  an  order  diwrnifwdng  the  ftp* 
peal,  unlees  the  appellee  shall  have  filed  a  written  request  that  the 
cause  be  passed  uxx>n  by  the  court,  does  not  obviate  the  cause  for 
dismissal;  and  the  appeal  will  be  dismissed  in  the  event  contem- 
plated, although  the  clerk  has  failed  in  his  duty. 
Sams. — Filing  Brief, — Computing  Time. — ^In  computing  the  time  in 
which  a  brief  may  be  filed  after  submiasion  on  appeal,  the  first  day 
must  be  excluded  and  the  last  day  included. 


From  the  Hancock  Circuit  Court 

Hawkins  dt  Smith  and  O.  B.  Jameson^  for  appellant. 

12.  A.  Blacky  J.  N.  Doty  and  Black  &  Pugh^  for  ap- 
pelli 


MgGabe,  J. — Horace  E,  Smith,  as  trustee  for  a  cer- 
tain class  of  the  creditors  called  the  merchandise 
creditors  of  the  Wells  Manufacturing  Company,  an 
Indiana  corporation,  brought  suit  in  said  circuit  court 
against  said  company  and  Henry  Snow,  its  receiver, 
with  leave  of  court,  and  the  Findlay  Window  (llass 
Company,  an  Ohio  corporation,  to  foreclose  a  mort- 
gage on  the  entire  property  of  said  corporation,  ex- 
ecuted by  said  Wells  Manufacturing  Company  to  said 
trustee  for  the  benefit  of  the  class  of  creditors  men- 
tioned. 

The  Findlay  Window  Glass  Company  was  made  a 
defendant  because  it  claimed  to  have  a  mortgage  on 
the  same  property,  executed  by  the  same  mortgagor 
to  secure  an  alleged  indebtedness  from  said  Wells 
company  to  said  Findlay  company.  About  the  same 
time  the  said  Findlay  company  brought  suit  in  the 
same  court  against  said  Wells  Manufacturing  Com- 
pany to  foreclose  a  mortgage  executed,  as  alleged,  by 
said  Wells  company  prior  to  the  alleged  execution  of 
the  first  mortgage  mentioned.  The  whole  property  of 
the  Wells  company  had  been  sold  and  converted  into 
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cash  by  its  receiver  and  was  in  his  hands,  amounting 
to  $4,370.56.  Both  plaintiffs  were  seeking  to  fasten 
a  lien  on  the  fund  in  the  hands  of  the  receiver  through 
a  foreclosure  of  the  mortgage  of  each,  and  each  claim- 
ing that  the  mortgage  of  the  other  was  invalid  or  in- 
ferior to  the  lien  of  the  mortgage  set  up  in  the  com- 
plaint of  each. 

Issues  were  formed  at  great  length  on  the  com- 
plaint, answers  and  cross-complaint  in  the  first  case, 
and  by  agreement  in  the  trial  court  the  two  cases 
were  consolidated,  with  a  further  agreement  that  all 
evidence  should  be  admissible  under  an  answer  of 
general  denial,  which  was  pleaded  in  the  second,that 
was  admissible  under  the  pleadings  in  the  first 

A  trial  of  the  consolidated  case  by  the  court  with- 
out a  jury  resulted  in  a  special  finding,  on  which  the 
court  stated  conclusions  of  law  that  both  mortgages 
were  invalid  and  of  no  effect  and  that  the  trustee, 
Smith,  was  entitled  to  recover  of  the  Wells  company, 
$11,581.07,  and  that  the  Findlay  company  was  en- 
titled to  recover  of  the  Wells  company  $12,349.50,  and 
that  each  of  the  plaintiffs  should  pay  half  of  the  costs. 

Judgment  was  rendered  on  the  finding  pursuant  to 
the  conclusions  of  law,  directing  each  judgment  to  be 
paid  out  of  the  assets  in  the  hands  of  the  receiver  pro 
ratOj  and  without  any  preference  or  priority  between 
them  and  other  creditors,  if  any. 

The  errors  assigned  are  very  lengthy,  but  all  are 
abandoned  in  the  briefs  except  those  relating  to  the 
conclusion  of  law  that  both  mortgages  were  invalid 
and  of  no  effect.  Each  of  the  plaintiffs  severally  ex- 
cepted to  each  of  the  conclusions  of  law. 

In  their  argument  here,  they  each  assail  that  part 
of  the  one  conclusion  of  law  that  holds  such  party's 
mortgage  invaUd,  and  they  each,  at  great  length  and 
with  earnestness,  insist  that  that  part  of  the  con- 
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elusion  holding  the  mortgage  of  the  other  invalid  was 
correct  It,  therefore,  appears  that  they  were  both 
precisely  alike  dissatisfied  with  the  judgment  which 
was  against  each  of  them  precisely  alike. 

But  Smith,  trustee,  alone  appeals  and  makes  the 
Findlay  company  an  appellee  along  with  the  Wells 
company  and  its  receiver,  Snow. 

The  only  difference  between  the  error  assigned  by 
Smith,  trustee,  and  that  by  the  Findlay  company,  and 
not  abandoned  by  each,  is  that  Smith  assigned  error 
as  appellant,  and  the  Findlay  company  assigns  as  ap- 
pellee, and  by  what  its  counsel  is  pleased  to  call 
cross-error,  the  conclusions  of  law  and  each  of  them. 
The  assignments  of  error  as  to  the  conclusions  of  law 
of  appellant  and  the  supposed  ap*pellee,  the  Findlay 
company,  are  exactly  alike. 

It  therefore  appears  that  the  Findlay  company  was 
just  as  proper  and  necessary  an  appellant  in  this  ap- 
peal as  Smith,  trustee,  and  according  to  the  repeated 
decisions  of  this  court,  the  failure  to  make  it  such  ap- 
pellant was  ground  for  dismissal  of  the  appeal. 
Gregory  v.  Smithy  139  Ind.  48. 

But  this  was  a  term  time  appeal,  and  therefore 
must  be  governed  by  the  provisions  of  the  act  ap- 
proved March  9, 1895,  Acts  1895,  p.  179.  It  provides: 
"That  whenever  a  part  of  any  number  of  co-parties 
against  whom  a  judgment  has  been  taken,  shall  ap- 
peal from  such  judgment  to  the  Supreme  or  Appel- 
late Court  under  the  provisions  of  section  638  of  the 
Revised  Statutes  of  1881,  providing  for  term  time  ap- 
peals, it  shall  not  be  necessary  to  make  such  co- 
parties  not  appealing,  parties  to  the  appeal,  and  It 
shall  not  be  necessary  to  name  them  as  appellants  or 
appellees  in  the  assignment  of  errors,  but  they  shall 
be  bound  by  the  judgment  on  appeal  to  the  same  ex- 
tent as  if  they  had  been  made  parties.     After  any 
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such  appeal  has  been  perfected,  any  co-party  not 
joining  therein,  may,  at  any  time,  while  such  ap- 
peal is  pending,  and  within  one  year  from  the  date  of 
the  final  judgment,  assign  errors  for  himself  upon  the 
record  and  have  all  the  questions  properly  presented, 
decided  by  the  court,  and  he  shall  have  all  the  rights, 
in  relation  to  such  appeal,  that  he  would  have  had  if 
he  had  joined  in  the  appeal  orginally." 

Under  this  statute  it  is  not  necessary  in  a  term  time 
appeal  to  name  co-parties,  either  as  appellants  or  ap- 
pellees,  in  the  assignment  of  errors.  And  it  author- 
izes any  such  co-party,  while  such  appeal  is  pending, 
within  one  year  from  the  date  of  the  judgment,  to  as- 
sign errors  for  himself  upon  the  record,  and  have  all 
the  rights  in  relation  to  such  appeal  that  he  would 
have  had  if  he  had  joined  in  the  appeal  originally. 
Whether  this  authorizes  such  party,  who  ought  to 
have  been  joined  as  an  appellant,  to  assign  errors  for 
himself  as  appellee  under  the  right  to  assign  cross- 
errors,  we  need  not  now  decide. 

Assuming,  without  deciding  that  he  may  assign 
such  errors  under  the  name  of  either  appellant  or  ap- 
pellee, and  under  the  title  of  assignment  of  errors  or 
cross-errors,  such  party  occupying  the  position  held 
by  the  Findlay  company  here  is  nevertheless  prac- 
tically and  in  effect  an  appellant,  because  such  party 
is  seeking  as  much  to  reverse  the  judgment  as  the  one 
who  appears  as  the  actual  appellant. 

But  this  appeal  must  be  dismissed  for  another  rea- 
son. The  cause  was  submitted  on  September  23, 1895. 
On  November  22,  1895,  being  the  60th  day  after  sub- 
mission, the  appellant  filed  a  petition  asking  an  ex- 
tension of  thirty  days  beyond  the  time  limited  by  the 
rules  of  this  court  in  which  to  file  appellant's  brief. 
To  this  petition  was  attached  the  written  consent  to 
such  extension  by  the  apparent  appellee,  the  Findlay 


NOVEMBER  TERM,  1895— Vol.  144.       271 

l^nith,  Tmst,  v.  Wells Mnfg.  Co.  etal,  A  Findlaj  Window,  etc.,  et  al. 

companyy  but  no  other  appellee  consented  to  such  ex- 
tension. This  court,  without  the  knowledge  that  both 
parties  to  such  agreement  were  really  appellants,  ex- 
tended the  time  thirty  days  beyond  that  allowed  for 
filing  a  brief  for  appellant,  which  makes  ninety  days 
from  the  submission  of  the  appeal  the  appellant  had 
in  which  to  file  his  brief.  His  brief  was  not  filed  until 
December  23,  1895,  the  first  brief  filed  in  the  cause. 
The  date  of  the  submission  being  September  23,  1895, 
we  must  exclude  that  dav  in  the  count  and  include  the 
23d  day  of  December,  the  statute  requiring  the  first 
day  to  be  excluded  and  the  last  day  to  be  included. 
K.  S.  1894,  section  1304  (K.  8. 1881,  section  1280).  Ex- 
cluding the  23d  day  of  September  we  have  seven  days 
in  that  month,  thirty-one  days  in  October,  thirty  days 
in  November,  and  twenty-three  in  December,  making 
ninety-one  days.  Kule  20  of  this  court  requires  the 
clerk  in  case  the  appellant  fails  to  file  his  brief  within 
the  time  limited  therefor,  to  enter  an  order  dismissing 
the  appeal,  unless  the  appellee  shall  have  filed  a  writ- 
ten request  that  the  cause  be  passed  upon  by  the 
court.    No  such  request  was  filed. 

Therefore,  on  December  22, 1895,  the  time  for  filing 
appellant's  brief  expired  and  the  clerk  of  this  court 
should  have  entered  an  order  dismissing  the  appeal. 

His  failure  to  so  dismiss  the  appeal  did  not  remove 
or  obviate  the  cause  for  such  dismissal. 

The  appeal  is  therefore  dismissed. 

FUed  March  10, 1896. 
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No.  16,739. 

TocuM,  Auditor,  v.  First  National  Bank  of 

Brazil. 


^ 


Taxes. — County  Board  of  Bemew. — Time  of  Legal  Expiration  of 
Session, — How  Computed.— ThB  rule  for  the  computation  of  time 
fixed  b5  section  1304,  R  S.  1894,  excluding  the  first  and  including 
the  last  day,  unless  the  last  day  be  Sunday,  when  it  shall  be  ex- 
cluded, governs  in  determining  the  legal  expiration  of  the  session 
of  the  county  board  of  review,  which,  by  section  8533,  is  limited  to 
eighteen  days,  and,  therefore,  intervening  Sundays  must  be  in- 
cluded. 

Same. — County  Board  of  Beview. — Void  Order. — An  order  of  the 
coimty  board  of  review  of  taxation,  made  after  its  legal  session,  as 
fixed  by  section  8533,  R.  S.  1894,  had  ended,  is  void. 

Same. — Payment  or  Tender  of  Payment  of  Taxes  Due, — Injunction,'^ 
The  pa3rment  or  tender  of  payment  of  taxes  admitted  to  be  due, 
ux)on  the  basis  of  the  original  valuation  of  the  capital  stock  of  a 
bank,  is  not  a  condition  precedent  to  an  action  to  annul  an  order 
by  the  county  board  of  review,  under  the  statute,  increasing  the 
previous  valuation,  where  the  attack  is  directed  against  the  in- 
crease as  an  entirety. 

From  the  Clay  Circuit  Court. 

J.  A,  McNutt  and  Matson  &  Luther^  for  appellant. 

O.  A.  Knight  and  A,  W,  Knight^  for  appellee. 

Monks,  J. — The  board  of  review  of  Clay  county, 
on  the  25th  day  of  July,  1891,  entered  an  order  in- 
creasing the  valuation  of  appellee's  capital  stock 
116,000.00,  and  thereafter,  on  September  30,  appellee 
filed  a  complaint  against  appellant  in  the  court  below 
and  sought  to  have  said  order  annulled  and  declared 
void,  and  to  enjoin  appellant  from  entering  said  in- 
creased assessment  of  J16,000.00  upon  the  tax  dupli- 
cate of  said  county  and  computing  the  tax  levy 
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thereoDy  and  for  all  general  and  equitable  relief  in 
the  premises. 

The  ground  stated  in  the  complaint  upon  which  re- 
lief is  asked,  so  far  as  necessary  to  the  determination 
of  this  cause,  is  as  follows:  That  at  the  time  the 
county  board  of  review  made  the  order  in  question 
its  legal  session,  as  fixed  by  law,  had  expired,  the  law 
limiting  its  session  to  eighteen  days.  See  A(*t8  1891, 
p.  248,  section  115  (K.  8. 1894,  section  8533).  It  is  also 
alleged  that  section  8532,  W.  8.  1894  (section  114,  p. 
245,  Acts  1891),  provides :  "That  the  board  of  review 
shall  meet  ♦  ♦  •  •  on  the  first  Monday  of  July 
annually.^'  That  the  day  of  meeting  occurred  in  1891 
on  the  6th  day  of  July,  and  the  legal  session  of  the 
board  expired  on  July  23d,  but  that  the  order  increas- 
ing the  valuation  of  appellee's  stock  was  not  made 
or  entered  until  July  25,  or  two  days  after  the  board 
of  review  had  any  right  or  power  to  sit,  and  that  said 
order  was  absolutely  void.'' 

Appellant  demurred  for  want  of  facts,  which  de- 
murrer was  overruled  and  an  exception  reserved  by 
appellant,  who  refused  to  answer,  and  the  court 
rendered  its  decree  adjudging  that  said  order  was 
null  and  void  and  enjoining  appellant  according  to 
the  prayer  in  the  complaint.  From  this  decree  the 
appeal  is  taken,  and  in  this  court  two  errors  are  as- 
signed, each  of  which  questions  the  sufficiency  of  the 
complaint  for  want  of  facts. 

The  first  objection  urged  against  the  sufficiency  of 
the  complaint  is  based  upon  the  want  of  an  averment 
that  appellee  has  paid  or  tendered  payment  of  the 
taxes  "which  the  averments  of  the  complaint  confess 
the  appellee  is  liable  for." 

This  averment  is  not  necessary  in  this  form  of 
action,  which  only  seeks  to  set  aside  an  alleged  in- 
Vol.  144—18 
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valid  and  void  assessment.  If  the  complaint  were  to 
enjoin  the  collection  of  taxes,  part  of  which  were  legal 
and  part  illegal,  the  complainant  would  be  required  to 
pay  or  tender  payment  of  the  legal  part,  and  this  aver- 
ment would  be  necessary  before  injunctive  relief 
would  be  granted ;  but  that  is  not  this  case,  nor  is  this 
case  within  the  principle  or  rule  which  requires  such 
averment  to  be  made.  This  action  is  to  set  aside  and 
annul  a  particular  order  alleged  to  be  void,  whereby  a 
specific  sum,  to-wit:  |16,000.00,  it  is  averred  was  illeg- 
ally added  to  the  assessed  value  of  appellee's  prop- 
erty. The  relief  sought  is  confined  exclusively  to  this 
assessment,  which  is  alleged  to  be  void,  and  wherever 
this  is  the  case,  this  court  and  other  courts  have  held 
that  the  averment  of  payment  or  tender  of  payment 
of  the  legal  taxes  need  not  be  made. 

In  the  case  at  bar  it  is  claimed  that  no  part  or  por- 
tion of  the  $16,000.00,  attempted  to  be  assessed  by  the 
board  of  review,  is  legal — ^that  it  is  all  void  and  all 
should  be  held  for  naught. 

The  decisions  and  text  writers  abundantly  sustain 
this  view,  that  in  such  cases  as  this  the  averment  of 
payment  or  tender  is  wholly  unnecessary. 

In  the  Bmrd,  dr.,  v.  Gruirr,  115  Ind.  224,  Elliott,  J., 
in  speaking  to  this  question,  says:  "But  while  we  as- 
sert the  rule" — as  above  stated — "we  deny  its  appli- 
cation to  this  case.  Here  the  plaintiff  denies  that 
any  part  of  the  assessment  levied  in  June,  1884,  is 
valid.  She  affirms,  and  the  facts  she  pleads  sustain 
her  affirmation,  that  all  of  that  assessment  is  void. 
She  concedes  nothing  as  to  that  assessment;  on  the 
contrary,  her  assault  is  directed  against  it  as  an  en- 
tirety. Nor  does  the  attack  rest  upon  the  theory  that 
there  was  merely  some  irregularity  in  the  proceed- 
ings of  the  officers;  the  theory  of  the  attack  is,  that 
the  assessment  of  1884  was  utterly  void  because  there 
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was  an  entire  absence  of  jurisdiction.  The  appellee 
strikes  snccessf uUy  at  the  foundation  and  proves  the 
invaliditj  of  the  entire  assessment'^ 

It  is  where  some  of  the  taxes  sought  to  be  avoided 
are  legal  that  a  tender  of  them  is  necessary  before  in- 
junction will  be  granted  to  restrain  the  collection  of 
those  that  are  illegal.  City  of  Logansport  v.  McCon- 
nell  121  Ind.  416,  at  p.  419. 

In  this  case  appellee  claims  that  the  entire  as- 
sessment of  appellee's  capital  stock,  made  by  the  board 
of  review  in  1891,  was  illegal  and  void.  The  attack  is 
upon  the  whole  assessment,  not  a  part  of  it.  Appellees 
claim  is  that  the  whole  assessment  of  $16,000  made  by 
the  board  of  review  is  a  nullity.  Hylandy  Aud. ,  v.  Brazil 
Block  Coal  Co.,  128  Ind.  335;  Hyland,  Aud.,Y.  Central 
Iron  and  Steel  Co.,  129  Ind.  68  (13  L.  R.  A.  615). 
'^If  the  tax  is  void  plaintiff  need  not  offer  to  pay  any 
part  of  his  taxes ;  he  is  under  no  obligation  to  pay  or 
tender  anything."  Cooley  Tax.,  p.  764,  note  1 ;  Al- 
bany y  etc.,  Bank  v.  Maker,  Rec,  9  Fed.  Rep.  884. 

The  remedy  by  injunction  against  an  illegal  and  void 
tax  is  the  proper  one  as  this  court  has  many  times  decided. 
City  of  Delphi  v.  Bowen,  61  Ind.  29,  and  the 
authorities  therein  cited  ;  Sunier  v.  Miller,  Aud., 
105  Ind.  393;  Smith  v.  Clifford,  99  Ind.  113;  Cauld- 
well  V.  Curry,  93  Ind.  363;  Bishop  v.  Moorman,  98 
Ind.  1,  and  authorities  cited  therein;  Riley  v.  Western, 
etc.,  Tel.  Co.,  47  Ind.  511  ;  Shoemaker,  Aud.,  etc., 
V.  Board,  etc.,  36  Ind.  175;  Town  of  Williamsx)ort  v. 
Kent,  14  Ind.  306;  Toledo,  etc.,  R.  R.  Co.,  v.  City  of 
Lafayette,  22  Ind.  262  ;  Miles,  Treas.,  v.  Ray,  100 
Ind.  166 ;  Knight  v.  Flatrock,  etc..  Tump.  Co.,  45  Ind. 
134  ;  Cooley  Tax.,  pp.  746,  747,  773 ;  Hohhs  v.  Board, 
etc.,  103  Ind.  575. 

"The  owner  of  real  estate  may,  by  injunction,  pre- 
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vent  a  cloud  being  cast  upon  his  title."  Thomas  v. 
SimmonSy  108  Ind.  538 ;  Bishop  v.  Moormatiy  supra 
(49  Am.  E.  731);  Petry  v.  Ambroshery  100  Ind.  610. 

Where  a  tax  is  a  lien  upon  property,  equity  inter- 
feres to  remove  the  cloud.  Cooley  Tax. ,  pp.  746,  747,  also 
p.  761 ;  Schulenberg^  etc..  Lumber  Co.  v.  Town  of  Hay- 
wardy  20  Fed.  Eep.  422;  WellSy  Fargo  &  Co.  v.  Town 
of  Daytouy  11  Nev.  161. 

A  court  of  equity  always  lends  its  aid  to  remove  a 
cloud  upon  title.  It  is  conceded  by  counsel  for  appel- 
lant that  if  at  the  time  the  board  of  review  increased 
the  valuation  of  appellee's  capital  stock,  it  was  not 
legally  in  session,  such  act  was  void  and  appellee  was 
entitled  to  the  relief  given  by  the  court  below. 

Section  8532,  R.S.  1894,  creating  the  county  board  of 
review,  requires  that  it  shall  meet  on  the  first  Mon- 
day after  the  fourth  day  of  July,  and  section  8533, 
R  S.  1894,  provides  that  "the  duration  of  the  session 
of  the  board  of  review  shall  not  exceed  eighteen 
days."  The  legal  session  of  the  board  in  1891  began 
on  July  6  and  the  order  of  the  board  was  made  July 
25.  If  Sundays  are  counted  the  order  in  question  was 
made  after  the  legal  session  had  expired,  but  if  Sun- 
days are  not  counted  then  the  legal  session  had  not 
expired  and  the  order  was  valid.  The  only  question 
to  be  considered  is  whether  Sundavs  are  to  be  in- 
eluded  or  excluded  in  computing  the  length  of  the 
session. 

In  English  v.  DicJcetjy  128  Ind.  174  (13  L.  R  A.  40), 
this  court  held  that  the  provisions  of  section  6317,  RS. 
1894,  limiting  the  duration  of  the  session  of  a  board  of 
commissioners  when  convened  to  try  a  contested  elec- 
tion case  to  twenty  days,  is  governed  by  section  1280, 
R  S.  1881  (section  1304,  R  S.  1894),  and  that  Sundays 
are  excluded  only  as  provided  in  that  section;  that 
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if  a  special  session  was  convened  for  said  purpose  on 
December  4,  its  existence  of  twenty  days  would  term- 
inate by  operation  of  law  on  December  24. 

The  court  said:  "The  rule  for  the  computation  of 
time  in  such  cases  is  fixed  by  section  1280^  R  S.  1881 
(section  1304,  B.  &  1894),  and  is  that  the  term  shall  be 
computed  by  excluding  the  first  day  and  including  the 
last,  and  if  the  last  day  be  Sunday,  it  shall  be  ex- 
cluded. This,  of  course,  includes  intervening  Sun- 
days." Under  this  rule  of  excluding  the  first  day  and 
including  the  last,  if  the  board  of  review  met  on  July  6 
its  existence  would  terminate  on  July  24. 

It  was  provided  in  section  11,  1  Q.  &  H.,  p.  322, 
''that  the  State  board  of  equalization  should  not  re- 
main in  session  more  than  ten  days." 

In  Statty  ex  rely  v.  McGinniSy  Aud.y  34  Ind.  452,  this 
court  held  that  in  counting  the  ten  days,  interven- 
ing Sundays  should  be  counted.  The  court  said :  "We 
think  it  quite  clear,  both  on  principle  and  authority, 
that  the  time  thus  limited  constitutes  the  term  dur- 
ing which  the  State  board  may  act,  and  that  when  the 
time  has  expired  their  functions  are  ended,  and  that 
any  act  done  by  them  afterwards  is  without  authority 
of  law  and  void.  It  is  like  a  term  of  a  court,  the  dura- 
tion of  which  is  fixed  by  law,  in  which  case  the  court 
has  no  authority  after  the  expiration  of  the  time 
limited." 

This  case  was  followed  and  approved  in  the  following 
cases:  Shoemaker y  Aud.y  v.  Boardy  etc.y  36  Ind.  175 
(182);  JeffersonmlUy  etc.y  B.  R.  Co.  v.  McQueeii,  49 
Ind.  64  (73-75);  Newsom  v.  Boardy  etc.y  92  Ind. 
229  (232-233);  Hylandy  Avd.y  v.  Brazil  Block  Coal 
Co.y  128  Ind.  335  (339). 

It  follows  that  the  order  of  said  board  of  review 
having  been  made  on  the  25th  day  of  July,  the  day 
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after  its  legal  session,  as  fixed  by  law,  had  ended,  the 
same  was  void. 

The  court,  therefore,  committed  no  error  in  overrul- 
ing the  demurrer  to  the  complaint, 

«Tudgment  affirmed. 

Filed  March  10, 1896. 


No.  17.505. 

Loesch  et  al.  v.  Koehler. 

Evidence. — Damages,— Value  of  Horses, — Evidence  as  to  the  value 
of  horses  for  the  special  purpose  for  which  they  were  used  is  ad- 
missible under  an  allegation  of  general  damages,  in  an  action  for 
the  wrongful  killing  thereof,  as  the  evidence  is  of  general  and  not 
special  damages. 

Same,— Value  of  Horses  for  Special  Purpose.^Damages,^Harmle88 
Error. — If  the  admission  of  evidence  as  to  the  value  of  the  particu- 
lar horses  killed,  with  reference  to  their  use  for  a  particular  kind 
of  work,  in  an  action  for  the  wrongful  killing  thereof,  is  errone- 
ous, the  error  is  harmless,  where  the  amount  of  the  verdict  is  but 
a  fair  average  of  the  general  market- value  of  horses,  as  testified  to, 
and  is  less  than  any  valuation  for  the  horses,  with  reference  to  the 
special  use. 

Damages.— Afea«ure  Of.^Wrongful  Killing  of  Horses.^Evidence. — 
The  measure  of  damages  for  the  wrongful  killing  of  horses  fitted 
for  a  special  kind  of  work,  is  the  market- value  in  the  locality  of 
horses  fitted  for  such  work,  if  there  is  such  a  market-value,  and 
not  the  general  market- value  of  horses. 

Appellate  Procedure. — Notice, — Reserved  Questions  of  Law. — No 
question  as  to  the  sufficiency  of  the  notice  given  to  the  trial  court 
of  appellant's  intention  to  reserve  and  present  specified  questions, 
under  section  642,  R.  S.  1894,  arises,  where  such  court  has,  pursu- 
ant to  the  notice,  fully  and  correctly  prepared  a  special  bill  of  ex- 
ceptions so  as  to  present  briefly  and  distinctly  each  of  such  ques- 
tions. 

Constitutional  Law. — Killing  of  Injured^  Abandoned  or  Diseased 
Animals. — Notice. — Huma7ie  Society. — Section  2202,  R.  S.  1894,  au- 
thorizing any  agent  of  any  society  for  the  prevention  of  cruelty  to 
animals  to  kill  any  animal  found  neglected  or  abandoned,  and 
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which  is  injured  or  difieased  past  reoovery,  or  by  age  has  become 
useless,  is  unconstitutional  as  depriving  the  owner  of  property  with- 
out due  process  of  law,  so  far  as  it  permits  such  killing  without 
notice  to  him.    (See  note  at  end  of  opinion.) 

From  the  Allen  Snperior  Court 
T.  E.  Ellison^  for  appellants. 
Randall  &  Doughmarij  for  appellee. 

Hacknisy,  J. — ^Action  and  recovery  by  the  appellee 
against  the  appellants  for  causing  the  death  of  two  of 
his  horses.  The  case  comes  to  this  court  on  reserved 
questions  of  law  under  section  630,  K.  S.  1881  (section 
642,  K.  S.  1894).  The  appellee  denies  the  suflBciency  of 
the  record  because  of  the  general  character  of  the 
notice  given  to  the  lower  court  of  the  intention  of  the 
apx>ellants  to  so  reserve  and  present  such  questions. 
The  character  and  the  suflSciency  of  the  notice  are,  as 
a  general  rule,  questions  for  the  trial  court,  the  ob- 
ject of  the  notice  being  to  enable  that  court  to  pre- 
pare the  si>ecial  bill  of  exceptions  so  as  to  disclose, 
briefly  and  distinctly,  such  part  of  the  record  or  pro- 
ceeding as  will  present  to  the  court  of  review  the 
particular  question  involved.  No  doubt  the  char- 
acter and  the  sufficiency  of  such  notice  may  become 
questions  for  the  court  of  review,  as  when  the  lower 
court  has  deemed  the  notice  insufficient  to  compre- 
hend all  of  the  rulings  sought  to  be  presented,  but 
where,  as  in  the  present  case,  the  lower  court  has, 
pursuant  to  the  notice,  fully  and  correctly  prepared 
the  special  bill  of  exceptions  so  as  to  present  briefly 
and  distinctly  each  question  urged  for  reversal,  there 
is,  properly,  no  question  as  to  the  sufficiency  of  the 
notice.  The  case  of  ^huffart  v.  Miles^  125  Ind.  445,  in- 
stead of  supporting  the  appellee's  view  of  this  ques- 
tion, sanctions  the  rule  we  have  stated. 
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The  appellants  sought  to  justify  the  killing  by  the 
provisions  of  section  334,  Elliott  Supp.  (section  2202, 
R.  S.  1894),  which  are  as  follows:  ''Any  sheriff, 
constable,  marshal,  policeman  or  agent  of  any  society 
for  the  prevention  of  cruelty  to  animals,  may  kill  or 
cause  to  be  killed  any  animal  found  neglected  or 
abandoned,  and  which,  in  the  opinion  of  three  reput- 
able citizens,  is  injured  or  diseased  past  recovery,  or, 
by  age,  has  become  useless."  The  court  instructed 
the  jury  that  the  justification  was  not  complete  unless 
it  was  shown  that  the  appellee  had  notice  of  the  *'seiz- 
ure  and  the  investigation,"  and  unless  ^'said  horses 
were  in  truth  and  in  fact  so  diseased  or  injured  as  to 
be  past  recovery,  or,  by  reason  of  age,  were  useless." 
The  evidence  showed  that  the  horses  were  in  charge 
of  a  youth  who  was  engaged  in  hauling  brick  with 
them  for  the  appellee;  that  the  appellants  were  of- 
ficers and  agents  of  the  "Fort  Wayne  Humane  Society 
for  the  Prevention  of  Cruelty  to  Animals  and  Chil- 
dren," and  that  the  appellants,  without  notice  to  the 
appellee,  procured  the  opinion  of  three  reputable  citi- 
zens that  said  horses  had  been  neglected  and  abused 
and  were  injured  and  diseased  past  recovery,  and  had, 
because  of  their  age,  become  useless;  that  with  no 
malice  and  acting  upon  such  opinion  they  caused  said 
animals  to  be  killed.  As  to  whether  said  horses  had 
been  injured  or  diseased  beyond  recovery  or  were,  by 
age,  useless,  the  evidence  was  in  confiict,  and  we  may 
assume  that  if  this  was  a  proper  issue  the  jury  found 
the  weight  of  the  evidence  in  favor  of  the  appellee. 

It  will  be  observed  that  the  requirements  of  the  in- 
struction above  quoted  are  not  within  the  letter  of 
the  statute  urged  in  justification  of  the  acts  complain- 
ed of,  and  it  is  asserted  by  counsel  for  appellants  and 
conceded  by  the  counsel  for  the  appellee,  that  it  was 
the  theory  of  the  trial  court  that  without  such  notice  to 
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the  owner,  said  statute  would  be  unconstitutionaL 
Argument  has  been  made  also  as  to  whether  the  leg- 
islature did  not  intend  that  the  statute  should  apply 
only  to  animals  running  at  large  and  abandoned  or 
neglected,  and  not  as  permitting  one's  team  to  be  un- 
hitched from  the  wagon,  where  he  may  have  left  it 
for  the  moment,  and, by  summary  proceeding,  have  it 
killed.  We  take  it  that  it  can  matter  little  which  in- 
terpretation is  found  to  be  correct,  since  upon  either 
view  the  destruction  of  the  animals  is  provided  for 
without  notice,  actual  or  constructive,  to  the  owner. 
By  the  fundamental  law  it  is  provided  that  no  person 
shall  be  deprived  of  his  property  without  due  process 
of  law.  Does  the  statute  under  consideration  violate 
this  guaranty  to  the  citizen? 

The  confiscation  and  destruction  of  the  animals 
cannot  be  justified  as  a  penalty  for  the  violation  of  the 
law  against  cruelty  to  animals,  as  under  the  statutes 
of  some  states,  where  it  is  provided  that, as  a  part  of 
the  penalty,  the  property  employed  in  an  unlawful 
trade  or  illegal  act.  may  be  seized  and  destroyed.  Such 
statutes  are  those  authorizing  the  destruction  cf 
gambling  devices,  intoxicating  liquors,  fish  nets, 
traps,  etc.  In  that  class  of  cases  it  is  not  only  a  part 
of  the  prescribed  penalty,  but  it  is  held  to  be  a  neces- 
sary element  of  and  to  rest  upon  a  judgment  of  guilt 
and  of  forfeiture.  leck  v.  Anderson,  57  Cal.  251 ;  Lowry 
V.  Rainwater^  70  Mo.  162;  Oreene  v.  James,  2  Curt.  187; 
State  v.  Bobbins,  124  Ind.  308  (8  L.  R.  A.  488).  See 
also  State  v.  Miller,  48  Me.  576 ;  State  v.  Snow,  8  R. 
I.  54;  Wetter  v.  Snover,  42  N.  J.  L.  (13  Vroom)  341. 

Though  the  police  power  may  uphold  statutes  of 
that  nature,  the  statute  before  us  does  not  rest  upon 
the  exercise  of  that  power.  It  does  not  extend  the 
right  as  an  element  of  punishment  to  the  owner  of  the 
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animals  killed  and  wholly  omits  the  essential  element 
of  notice,  included  in  the  class  of  cases  to  which  we 
have  referred. 

Nor  can  it  be  maintained  that,  as  an  exercise  of  the 
police  power,  it  is  a  method  of  quarantine,  since  it 
does  not  make  the  destruction  depend  upon  the  ex- 
istence of  infectious  or  contagious  disease,  or  other 
conditions  affecting  public  health  or  comfort. 

The  forfeiture  and  destruction  authorized  by  the 
statute  is  not  a  part  of  the  penalty  for  the  offense  of 
cruelly  using  the  animals,  but  it  is  permitted  simply 
because  the  animals  may  be  injured  or  diseased  past 
recovery,  or,  from  age,  may  be  useless,  and  where  the 
owner  may  have  neglected  or  abandoned  them. 

In  State  V.  KobhinSy  supray  this  court  said:  "It  is 
fundamental  that  no  person  can  be  deprived  of  any 
article,  which  is  recognized  by  the  law  as  property, 
without  a  judicial  hearing,  after  due  notice.  No  de- 
gree of  misconduct,  or  wrong,  can  justify  the  for- 
feiture of  the  property  of  a  citizen,  except  in  pursu- 
ance of  some  judicial  procedure,  of  which  the  owner 
shall  have  an  opportunity  to  contest  the  ground  upon 
which  the  forfeiture  is  claimed."  In  Kuntz  v.  Sump- 
tion, 117  Ind.  1  (2  L.  R.  A.  655),  it  was  said:  "That 
notice  is  required  in  all  cases  where  individual  prop- 
erty rights  are  involved,  and  the  matter  is  not  one  of 
pure  discretion,  has  been  again  and  again  decided  by 
our  own  and  other  courts.  Strdsser  v.  City  of 
Ft.  Wayne,  100  Ind.  443 ;  Troyer  v.  Dyar,  102  Ind. 
396 ;  Jackson  v.  State,  103  Ind.  250 ;  Johnson  v. 
Ijetvis,  115  Ind.  490  ;  Board,  etc.,  v.  Ghruver,  115  Ind. 
224,  and  cases  cited." 

In  Lovrry  v.  Rainwater,  supra,  it  is  said:  "For- 
feitures of  rights  and  property  cannot  be  adjudged  by 
legislative  acts,  and  confiscation  without  a  judicial 
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hearing  after  due  notice  would  be  void  as  not  being 
due  process  of  law." 

In  King  v.  HayeSy  13  AtL  Rep.  (N.  C)  882,  a  case  in- 
Yolying  the  exact  question  before  us,  it  was  said :  ^^ We 
are  of  opinion  that  so  much  of  the  provisions  of  Rev. 
Stat.  Ch.  124,  section  42,  as  allowed  the  defendant  to 
condemn,  conclusively  fix  the  value  of,  and  destroy  the 
defendant's  horse,  without  any  notice,  actual  or  con- 
structive, to  the  owner,  in  order  that  he  might  be 
heard,  is  in  violation  of  the  fundamental  law,  which 
prohibits  any  person  being  deprived  of  his  property 
without  due  process  of  law.  Dunn  v.  Burleigh^  62  Me. 
24.  Such  have  been  the  adjudications  even  in  the  re- 
gard to  the  destruction  of  intoxicating  liquors  in- 
tended for  unlawful  sale.  Fisher  v.  McGirr,  1  Gray,  1 ; 
Lincoln  v.  Orayy  27  Vt  355."  See  also  Pearson  v.  Ztftr, 
138  111.  48,  where  it  is  held  that  the  slaughter  by  a  live 
stock  commission  of  animals  supposed  to  be  suffering 
from  contagious  disease  does  not  conclude  the  owner 
from  recovering  if  it  cannot  be  shown  that  such  ani- 
mals actually  had  such  disease,  and  it  was  said :  'To 
permit  the  commissioners  to  determine,  ex  parte^  that 
some  of  the  horses  had  the  glanders  and  that  the 
others  had  been  exposed  thereto,  and  to  hold  that  de- 
termination a  justification  for  slaughtering  the 
horses,  without  imposing  upon  the  appellants  the  bur- 
den of  establishing  affirmatively  the  actual  existence 
of  such  disease  and  such  exposure,  would  not  be  a 
valid  exercise  of  the  police  power  of  the  State,  but 
would  be  a  palpable  violation  of  the  constitutional 
provision  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law." 

A  like  decision  was  rendered  in  Miller  v.  Horfon^ 
152  Mass.  540  (10  L.  R.  A.  116),  and  it  was  there  held 
that  in  the  absence  of  disease  constituting  a  nuisance 
the  legislature  could  not  extend  the  right  to  slaughter 
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without  notice  and  an  opportunity  to  the  owners  to  be 
heard. 

In  holding  that  the  statute  is  invalid  in  permitting 
the  destruction  of  the  property  of  a  citizen  without 
due  process  of  law,  we  would  not  be  understood  as 
holding  that  the  question  as  to  the  existence  of  the 
statutory  cause  for  destruction  must  besubmitted  to  a 
court  of  justice,  nor  that  a  notice,  such  as  is  required 
in  ordinary  civil  or  criminal  proceedings  in  such 
courts,  is  necessary,  but  some  notice  and  a  hearing 
before  some  tribunal  must  be  provided.  The  action  of 
the  circuit  court  in  adding  to  the  terms  of  the  statute, 
by  instructing  as  to  the  necessity  for  notice,  it  is  con- 
ceded, could  not  remedy  the  omission  from  the 
statute.  The  finding  of  the  jury  negatived,  the  exist- 
ence of  notice,  and,  under  the  instructions  given,  pre- 
sents the  question  as  to  the  validity  of  the  statute 
without  notice. 

The  judgment  is  affirmed. 

Filed  September  18, 1895. 

On  PETmoN  FOR  Rehearing. 

Hackney,  C.  J. — The  verdict  and  judgment  in 
favor  of  the  appellee  were  for  |75.  The  record  dis- 
closes that  the  appellee  and  one  Ormiston  testified  as 
to  the  value  of  the  horses,  "after  having  given  evi- 
dence that  they  knew  the  general  market  value  of 
horses,  such  as  were  described  in  the  complaint  in 
controversy  in  this  action."  The  appellee  testified 
that  such  market  value  was  from  f40  to  f45  each, 
while  Ormiston  testified  that  it  was  from  $20  to  f 25 
each.  Each  of  said  witnesses  was  then  asked,  over 
the  objection  and  exception  of  the  appellants,  to 
answer  "What,  in  your  opinion,  was  the  value  of  the 
horses  in  question  as  brick  yard  horses?" 
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To  this  question  Ormifiton  answered  that  they  were 
worth  from  f75  to  |80  each,  and  the  appellee 
answered  that  they  were  worth  from  f  100  to  fllO 
each. 

It  is  nrged  that  the  objection  to  the  above  question 
should  have  been  sustained:  first,  because  the  evi- 
dence was  of  special  damages  and  not  of  general  dam- 
ages, the  complaint  alleging  only  general  damages, 
and,  second,  that  the  measure  and  limit  of  damages 
was  the  general  market  value.  Of  the  first  of  these 
objections  we  think  counsel  is  certainly  in  error  in 
supi>osing  the  evidence  to  present  a  question  of 
special  damages.  The  author  cited,  Sutherland  on 
Damages,  vol.  1,  sections  418,  419,  lays  down  the  rule 
that  ^'Under  a  general  allegation  of  damage  the  plain- 
tiff may  prove  and  recover  those  damages  which 
naturally  and  necessarily  result  from  the  act  com- 
plained of;  for  the  law  implies  that  they  will  proceed 
from  it  These  are  called  general,  as  contra- 
distinguished from  special,  damages  which  are  the 
natural  but  not  the  necessary  consequences."  See 
many  authorities  there  cited.  The  value  of  the  horses 
was  naturally  and  necessarily  the  loss  resulting  to 
the  appellee.  That  loss  was  the  direct  and  essential 
result  of  the  act  of  the  appellants,  and  was  not  col- 
lateral or  consequential.  The  loss  of  employment 
until  a  new  team  might  have  been  purchased,  and  the 
like  would  have  been  an  element  of  special  damages. 
The  case  of  Teaffarden  y.  Hetfield,  11  Ind.  522,  and  cases 
following  it,  cited  by  appellants'  counsel,  are  in  har- 
mony with  this  view.  We  do  not  regard  the  question 
as  one  of  special  damages,  but  we  do  consider  the  sec- 
ond proposition  above  stated  as  presenting  the  real 
inquiry,  and  that  is  as  to  the  method  of  proving  the 
loss  sustained  by  the  appellee.  That  loss,  it  is  con- 
ceded, was  the  value  of  the  horses  at  the  time  they 
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were  killed,  the  value  of  the  particular  horses,  not 
the  value  of  horses  generally.  "The  general  market 
value  of  horses"  was  not  the  true  test  If  there  was  a 
market  value  in  that  locality  of  horses  such  as  these 
were  that  would  have  been  a  proper  test  It  is  a  mat- 
ter of  common  observation  that  there  are  numerous 
and  varied  grades  of  horses,  and  that  these  grades 
have  their  market  values.  The  size,  age,  speed,  color, 
build,  degree  of  soundness,  breeding,  training,  gentle- 
ness, etc.,  mark  and  vary  the  grades  and  values.  The 
uses  to  which  the  horses  in  question  were  adapted 
and  had  been  employed  were  elements  of  importance 
in  determining  the  classes  or  grades  to  which  they 
belonged,  and  the  class  or  grade  necessarily  con- 
trolled the  value  or  market  price.  See  Nosier  v. 
Chicago  J  ctc^  Ry.  Go.^  73  Iowa,  268;  Farrell  v.  Coletcelly 
30  N.  J.  L.  123;  Central^  e/c,  Ry.  Co.  v.  NichoUy  24 
Kan.  242. 

There  was  no  description  of  the  horses  given  by 
the  complaint  and  they  were  referred  to  only  as  "a 
black  mare  and  one  gray  horse  of  the  value  of  f  100 
each."  It  must  be  presumed,  therefore,  that  the  ques- 
tion so  objected  to  was  made  pertinent  by  testimony 
as  to  the  character  and  uses  of  the  team  for  brick 
yard  purposes.  The  special  bill  of  exceptions  does  not 
disclose  the  existence  or  non-existence  of  other  evi- 
dence of  value,  or  as  to  the  manner  in  which  the  par- 
ticular inquiry  in  review  arose.  It  may  be  observed, 
however,  that  the  jurj^  did  not  accept  and  act  upon  the 
evidence  objected  to,  considering  it  apart  from  other 
evidence  and  upon  the  presumption  that  there  was  no 
other  evidence  than  the  two  classes  of  estimates 
mentioned.  Seventy-five  dollars,  the  amount  of  the 
verdict,  was  less  than  anv  valuation  bv  either  witness 
for  the  two  horses  as  "brick  yard  horses."  That  sum 
was  but  a  fair  average  of  the  "general  market  value/' 
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as  testified  by  the  two  witnesses.  It  was,  therefore^  as 
favorable  to  the  appellants  as  they  could  have  asked, 
upon  the  evidence  disclosed  by  the  rcord. 

If  the  ruling  of  the  court  in  permitting  the  wit- 
nesses to  answer  the  question  in  review  was  erron- 
eous, it  was  clearly  harmless,  and  does  not  constitute 
reversible  error. 

The  petition  is  overruled 

Filed  March  11,  1896. 

Note. — As  to  the  rig^t  to  oompenaation  for  property  destrojed  in 
abatmg  a  public  nuisance,  see  note  to  Orlando  ▼.  Prasr(^/(Fla.)  19  L. 
R  A.  196. 


No.  17,600. 

Backer  et  al.  v.  Eble  et  al. 

Appbal. — wm  Not  Lie  from  Judgment  Rendered  in  Vacation, — 
An  appeal  will  not  lie  to  the  Supreme  Court  from  a  purported  judg- 
ment rendered  without  statutory  authority  in  vacation,  as  such 
purported  judgment  is  in  legal  contemplation  no  judgment  at  aU, 
but  at  most  a  special  finding. 

From  the  Perry  Circuit  Court 

S,  K,  Connor  and  L  8.  Bramel^  for  appellants. 

H.  A,  Mattison^  F.  B.  Posey  and  A.  J,  Clark,  for 
appellees. 

McCabe,  J. — The  transcript  in  this  case  presents  a 
curiosity.  The  appellants  sued  the  appellees  for 
possession  of  a  piece  of  ground  in  the  toAvn  of  Troy, 
in  the  county  of  Perry.  After  the  issues  were  made 
at  the  May  term,  1894,  the  cause  was  continued,  as  the 
transcript  states,  without  any  showing  that  the  cause 
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was  submitted  for  trial  to  either  court  or  jury.  The 
transcript  shows  that  in  vacation  between  the  May 
and  August  terms,  to- wit:  on  the  29th  day  of  June, 
1894,  the  judge  of  the  Perry  Circuit  Court  filed  a  paper 
called  a  special  finding  and  conclusions  of  law,  and 
following  the  conclusions  of  law  in  such  paper  is  a 
formal  judgment  for  the  defendants  pursuant  to  the 
conclusions  of  law,  and  below  the  judgment,  on  such 
paper,  the  judge^s  signature  is  appended,  and  that 
is  the  only  signature  to  the  special  finding  and  con- 
clusions of  law.  This  paper  does  not  show  any  sub- 
mission of  the  cause  for  trial.  There  does  not  appear 
to  have  been  any  action  taken  on  the  finding  in  term, 
nor  was  any  judgment  rendered  other  than  that  al- 
ready mentioned. 

At  the  following  August  term,  the  appellants 
moved  for  judgment  in  their  favor  on  the  special  find- 
ing, which  was  overruled;  then  they  moved  for  a  new 
trial,  and  in  that  motion  notified  the  court,  which 
notice  formed  a  part  of  the  motion,  that  they  intended 
to  take  the  cause  to  the  Supreme  court  on  the  bill  of 
exceptions  only,  but  no  bill  of  exceptions  was  ever 
filed.  The  motion  for  a  new  trial  was  overruled.  The 
plaintiffs  at  the  same  term  excepted  to  the  conclus- 
ions of  law. 

They  have  appealed  and  assigned  said  rulings  for 
error. 

And,  strange  to  say,  while  the  prayer  of  appellants' 
assignment  of  error  is  that  the  judgment  be  reversed, 
they  make  the  point  in  their  brief  that  the  record 
shows  the  rendition  of  no  judgment 

We  can  neither  reverse  nor  aflfirm  unless  the  record 
shows  the  rendition  of  a  judgment. 

And  stranger  still,  appellants  cite  in  support  of 
their  contention  that  a  judgment  cannot  be  entered 
in  vacation,  Passwater  v.  Edwards^  44  Ind.  343,  and 
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Mitchell  V.  St.  r/oAw,  98  Ind.  598,  to  which  we  add  New- 
i/w/i  V.  Hammond^  46  Ind.  119;  Ferger  v.  Wesler^  35 
Ind.  53. 

Under  these  decisions  the  supposed  judgment  con- 
tained in  the  special  finding  was  void  because  not 
rendered  in  term  time.  This  is  so  bei*ause  when  the 
law  authorizes  op  contemplates  the  doing  of  a  judicial 
act,  it  is  and  must  be  understood  to  mean  that  the 
court  in  term  must  do  it,  and  the  judge  in  vacation 
cannot  unless  the  power  is  expressly  conferred  upon 
him  by  statute.  Ferger  v.  Wcsler^  Hupra.  There  is  no 
statutory  provision  authorizing  a  judge  to  render 
judgment  in  vacation,  as  was  attempted  to  be  done  in 
this  case.  The  supposed  judgment,being  void,  is  as  if 
it  had  been  rendered  by  some  private  unofficial  gentle- 
man, and  therefore  is  as  if  it  had  never  been  rendered 
at  all. 

There  can  be  an  appeal  only  from  a  final  judgment, 
except  in  a  few  cases  in  which  appeals  are  authorized 
from  certain  interlocutory  orders.  Thomas,  Adnir.,  v. 
Chicago^  etc.,  R%^  Co.,  139  Ind.  462,  and  auhorities  there 
cited.  This  appeal  does  not  fall  within  any  of  such 
exceptions. 

It  is  true  this  court  has  often  held  that  an  appeal 
will  lie  from  a  void  judgment.  But  this  case  does  not 
fall  within  the  purview  of  those  decisions. 

The  thing  called  a  judgment  here  does  not  purport 
to  be  the  judgment  of  a  court.  The  most  that  can  be 
said  of  it  is  that  it  is  a  special  finding  on  which  no 
judgment  has  been  rendered  by  the  court. 

It  has  been  held  by  this  court  that  an  appeal  will 
not  lie  from  a  finding  without  a  judgment  thereon. 
Staie,  ex  rel.,  v.  Brown,  44  Ind.  329.  See  also 
f?are  v.  Butcher,  141  Ind.  146.  And  so  it  was  held  in 
Oratf  V.  fiinger,  Admr.,  137  Ind.  257,  that  the  appeal 
Vol.  144—19 
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would  not  lie,  although  there  was  a  finding  and  the 
bill  of  exceptions  recited  that  a  judgment  had  been 
rendered  on  the  finding,  though  there  was  no  showing 
that  such  judgment  had  been  entered  in  the  order 
book. 

Appellants'  contention  having  been  established 
that  no  judgment  has  been  rendered  in  this  case,  it 
follows  that  their  appeal  must  be  and  is  dismissed. 

Filed  March  12,  1896. 


No.  17,638. 

}«  S9  Conrad  v.  The  State. 

151    oo4 

1i56  006  Continuance. — Absent  Witness. — A  sufficient  excuse  for  the  want 

1^44  29U  o^  further  effort  by  defendant  to  secure  the  attendance  of  a  wit- 

ICI  ^^  ness  returned  **  Not  found,"  during  the  eight  days  between  the  re- 

l^  ^  turn  of  the  writ  and  the  trial,  is  not  shown  by  the  statement  in  an 

107      121 

affidavit  for  a  continuance  that  his  attorneys  made  inquiry  to  find 
out  if  such  subpoena  had  been  served  and  returned,  and  to  find  the 
subpoena,  but  were  unable  to  obtain  such  information  or  find  the 
subpoena  until  the  day  of  trial,  where  it  is  not  shown  when  or  of 
whom  the  inquiries  were  made. 

Same. — Sickness  of  Defendant. — Defense. — Criminal  Law. — A  con- 
tinuance in  a  criminal  case,  on  the  groimd  that  owing  to  the  sick- 
ness of  defendant  he  was  prevented  from  making  a  proper  prepara- 
tion for  his  trial,  is  properly  refused,  where  he  fails  to  disclose  by 
a  plain  and  consistent  statement  facts  preventing  the  preparation 
for  trial. 

Instructions  to  Jury. — Joint  Assignment. — The  correctness  of  any 
one  of  the  instructions  covered  by  a  joint  assignment  of  error,  or 
the  incorrectness  of  any  one  of  the  requested  instructions  covered 
by  a  joint  assignment  to  refusals  to  instruct,  renders  error  in  the 
giving  of  any  particular  instruction,  or  the  refusing  of  any  particu- 
lar request,  unavailable  on  appeal. 

Appellate  Procedure. — Cause  for  New  TriaL — How  Established. 
—The  truth  of  an  alleged  cause  for  a  new  trial  must  be  established 
in  the  Appellate  Court  by  the  bill  of  exceptions,  or  by  affidayits 
brought  into  the  record  by  such  bill. 
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Sahe.— Issue  of  Fad.— An  iasoe  of  fact  determined  by  the  trial  court 
upon  conflicting  evidence,  is  conclusiTe  upon  the  Supreme  Ck>urt. 

Same. — Abuse  of  Discretion. — Review. — A  clear  and  strong  showing 
of  a  gross  abuse  of  discretion  to  the  manifest  injury  of  the  party 
complaining,  is  essential  to  the  review  upon  appeal  of  the  exercise 
of  a  purely  discretionary  power  by  the  trial  court. 

CHA.NOB  OF  Venue. — Local  Prejudice. — Discretion. — Criminal  Law. — 
The  granting  of  a  change  of  venue  in  a  criminal  case,  on  the  ground 
of  the  existence  of  local  prejudice  and  excitement,  is  within  the 
somid  discretion  of  the  trial  court,  under  section  1840,  R.  S.  1894. 

New  TRiAii. — Misconduct  of  Jurors. — Criminal  Law. — Inspecting, 
Locus  in  Quo. — Experiments — ^A  new  trial  will  be  granted  in  a  crim* 
inal  case,  where  a  number  of  the  jurors,  in  the  absence  of,  and  with- 
out the  consent  of,  either  the  court  or  the  parties,  went  to  the  scene 
of  an  alleged  occurrence  material  to  the  questions  involved,  and 
there  made  experiments,  and  conversed  with  witnesses  with  refer- 
ence to  such  alleged  occurrence,  although  they  filed  affidavits  that 
their  visits  were  for  mere  idle  curiosity,  and  that  their  experiments 
and  observations  did  not  enter  into  their  deliberations,  nor  control 
to  any  extent  their  verdict. 

From  the  Boone  Circuit  Court. 

P.  H.  Dutch^  B.  S.  Higgens  and  A.  J.  Shelbyy  for 
appellant. 

W.  A.  Ketcham^  Attorney-General,  for  State. 

Hackney,  C.  J. — The  appellant  was  indicted  in  the 
court  below  for  an  assault  and  battery  with  the  in- 
tent to  commit  murder  in  the  first  degree.  He  was 
tried,  convicted,  and  his  punishment  assessed  at 
eleven  years  in  the  State's  prison  and  a  fine  in  the 
sum  of  f50. 

There  was  a  change  from  the  regular  judge  and  the 
proceedings  assigned  as  error  were  before  the  Hon. 
Joshua  G.  Adams  as  special  judge.  One  of  the  as- 
signments of  error  urged  by  counsel  for  the  appellant 
is  that  the  trial  court  erred  in  overruling  his  motion 
for  a  continuance.  The  motion  specified  two  causes; 
the  absence  of  witnesses  who  were  alleged  to  reside  In 
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Marion  county,  Indiana,  and  the  sickness  of  the  appel- 
lant, which  prevented  a  proper  preparation  for  his 
trial. 

The  affidavit  for  a  continuance  includes  a  subpoena 
issued  to  the  sheriflf  of  Marion  county  on  the  9th  day 
of  January,  1895,  directing  the  appearance  of  the  wit- 
nesses therein  named  on  the  21st  day  of  January, 
1895.  This  writ  was  returned  on  the  13th  day  of  Jan- 
uary, 1895,  the  witnesses  named  not  having  been 
found.  The  want  of  further  effort  to  secure  the  at- 
tendance of  said  witnesses  is  sought  to  be  excused  by 
the  following  showing:  "That  defendant's  said  at- 
torney made  inquiry  to  find  out  if  said  subpoena  had 
been  served  and  returned  and  to  find  said  subpoena, 
but  was  unable  to  obtain  such  information  or  find 
such  subpoena  or  where  said  subpoena  was  until  the 
noon  adjournment  of  said  court  at  this  day,"  when 
the  clerk  informed  him  that  one  of  the  appellee's  at- 
torneys had  the  writ.  Who  it  was  that  appellant's 
counsel  made  inquiry  of,  and  when  such  inquiry  was 
made  do  not  appear.  Conceding  the  truth  of  the 
showing,  the  only  inquiry  by  counsel  may  have  been 
of  the  defendant  and  may  not  have  been  made  until 
the  morning  of  the  day  set  for  the  trial,  January 
21,  eight  days  after  the  return.  He  was  required  to 
show  diligence  to  procure  the  atendance  of  the  wit- 
nesses, and  this  would  not  appear  without  showing 
an  inquiry  of  the  officer  whose  duties  would  include 
a  knowledge  of  the  return  of  the  writ  and  that  such 
inquiry  was  seasonably  made.  The  affidavit  states 
that  the  appellant  was  confined  in  jail  from  Decem- 
ber 13,  1894,  "until  the  —  day  of  December,  1894;'' 
that  "he  had  no  means  himself  with  which  to  employ 
counsel  to  defend  him  and  was  unable,  on  the  14th  day 
of  January,  1895,  to  make  arrangements  and  employ 
counsel  necessary  for  his  defense;  that  through  ex- 
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posure  in  coming  to  Lebanon  to  make  such  arrange- 
ments with  is  counsel,  he  took  a  severe  cold  and  had 
a  chill,  aggravating  the  sickness  from  which  he  was 
suffering  at  the  time,  and  for  which  he  was  being 
treated  at  the  time  by  Dr.  J.  N.  Parr;  ♦  •  ♦  that 
by  reason  of  said  sickness  this  defendant  was  unable 
to  further  visit'his  attorney  or  prepare  his  case  for 
trial,"  and  did  not  give  his  attorneys  the  names  of  a 
number  of  his  witnesses  until  the  morning  of  the  day 
set  for  the  trail.  It  was  shown,  also,  that  he  was  re- 
leased from  custody,  upon  bond,  "on  the  —  day  of 
December,  1894,"  and  was  rearrested  and  returned  to 
jail  January  18,  1895.  Dr.  Parr's  affidavit  accom- 
panied that  of  the  appellant  and  disclosed  "that  on  the 
4th  day  of  January,  1895,  he  was  called  to  see"  ap- 
pellant, and  "found  him  suffering  with ,  and 

has  since  been  under  treatment,  and  his  condition  was 
such  that  he  could  not  safely  have  gone  out  of  doors; 
that  he  advised  him  to  remain  indoors  while  under 
treatment"  with  "bichloride  of  mercury." 

We  do  not  learn  from  this  showing  how  long  he  was 
first  confined  in  jail  nor  why  he  did  not  call  and  con- 
sult counsel  during  that  confinement  It  does  not  ap- 
pear that  means  were  not  at  his  command,  for  the 
employment  of  counsel,  at  any  time,  and  the  state- 
ment that  "on  the  14th  day  of  January,  1895,"  he  was 
unable  to  "make  arrangements  and  employ  counsel 
necessary  for  his  defense"  does  not  exclude  the  exist- 
ence of  available  means  and  ample  ability  at  other 
times  to  employ  counsel.  Nor  does  it  appear  that, 
though  he  resided  several  miles  from  the  county  seat, 
counsel  did  not  visit  and  consult  with  him  daily 
about  his  defense.  Nor  does  it  appear  that  he  had  no 
opportunity,  after  rearrested  and  before  the  morning 
set  for  the  trial,  to  advise  his  counsel  of  a  "number 
of  witnesses"  he  desired.    Bv  some  means  action  was 
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taken  in  his  behalf,  looking  to  the  trial,  as  early  as 
January  9,  when  subpoena  was  issued,  and  some 
method  had  then  been  secured  of  communicating  the 
names  of  the  witnesses  included  in  that  writ  His  con- 
dition "on  the  4th  day  of  January,  1895,"  elicited  ad- 
vice to  remain  indoors  while  under  treatment.  How 
long  it  continued  to  be  dangerous  for  him  to  leave 
the  house  is  not  shown.  It  is  evident,  we  think,  that 
the  burden  of  disclosing,  by  a  plain  and  consistent 
statement  of  facts,  preventing  the  employment  of 
counsel  and  the  preparation  for  trial,  was  not  dis- 
charged. There  was  no  error  in  overruling  the  mo- 
tion for  a  continuance. 

Another  contention  of  counsel  is  that  the  trial 
court  erred  in  refusing  a  change  of  judge,  after  that 
already  referred  to,  and  further,  that  the  special 
judge  was  guilty  of  misconduct  in  characterizing  the 
affidavit  for  such  change  as  "rank  perjury."  This 
contention  is  not  properly  supported  by  the  record. 
The  affidavits  intended  to  show  the  abuse  of  discre- 
tion and  the  alleged  misconduct  of  the  judge,  are  not 
only  unsupported  by  a  bill  of  exceptions,  but  the  bill 
purporting  to  contain  them  is  not  signed  by  the  judge, 
for  the  expressed  reason  that  the  facts  therein  stated 
were  untrue.  It  is  well  recognized  practice  that  the 
truth  of  an  alleged  cause  for  a  new  trial  must  be 
established  by  the  bill  of  exceptions  or  by  affidavits 
brought  into  the  record  by  such  bill.  Elliott  App. 
Proced.,  section  817,  and  authorities  there  cited. 

Complaint  is  made,  also,  of  the  action  of  the  trial 
court  in  refusing  to  change  the  venue  of  said  cause 
from  Boone  county.  The  application  for  the  change 
was  supported  by  numerous  affidavits  of  the  existence 
of  local  prejudice  and  excitement,  and  many  counter 
affidavits  were  filed  and  considered  by  the  court 
From  the  affidavits  on  behalf  of  the  appellant  it  ap- 
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peared  that  the  crime  had  excited  considerable  com- 
ment by  the  press  and  the  people;  that  it  was  feared 
the  appellant  might  be  lynched;  that  the  sheriff,  en- 
tertaining this  fear,  had  removed  the  appellant  to  the 
Clinton  county  jail,  and  that  the  house  of  a  woman  in 
Zionsyille,  the  place  where  the  shooting  occurred,  had 
been  stoned  and  she  bad  been  threatened,  it  was  al- 
leged, because  of  her  friendship  for  the  appellant  and 
her  promises  of  assistance  in  his  defense.  Each  of 
such  affidavits  contained  the  expressed  opinion  of  the 
affiant  that  a  fair  and  impartial  trial  could  not  be  had 
in  Boone  county. 

The  counter  affidavits,  made  by  residents  in  and 
near  Zionsville,  were  to  the  effect  that  the  affiants 
were  acquainted  with  the  expressed  sentiments  of  the 
people  of  Boone  county  and  that  the  appellant  could 
obtain  a  fair  and  impartial  trial  of  the  cause  in  that 
county. 

The  granting  of  the  change  of  venue  was  not  im- 
perative, but  rested  within  the  sound  discretion  of  the 
court.  R.  8.  1894,  section  1840  (U.  S.  1881,  section 
1771);  Reinhold  v.  l^tatf,  130  Ind.  467;  Spittorff  v. 
State,  108  Ind.  171;  Mastersm  v.  UtatCy  144 
Ind.  240;  Ranshottom  v.  fitate,  144  Ind.  260.  An  is- 
sue of  fact  determined  by  the  trial  court 
upon  conflicting  affidavits  is  conclusive  upon  this 
court.  Schnnrr  v.  SttiltSj  119  Ind.  429.  The  discretion 
vested  in  the  trial  court  was  not  implied,  but  was 
given  by  the  express  language  of  the  statute.  It 
must  be  understood  that  where  a  purely  discretionary 
power  is  exercised  it  cannot  be  reviewed  unless  the 
complaining  party  shall  show  clearly  and  strongly 
that  the  court  grossly  perverted  its  power  to  his  mani- 
fest injury.  Elliott  App.  Proced.,  sections  597-605; 
Detro  V.  States  4  Ind.  200;  Gordon  v.  S^pencer,  2  Blackf. 
286.    A  mere  error  in  judgment,  such  as  may  arise 
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from  not  properly  ascertaining  upon  which  side  of  the 
question  lies  the  preponderance  of  the  evidence,  is  not 
ground  for  such  review. 

That  there  had  been  a  violent  demonstration  of  feel- 
ing against  the  woman  mentioned  was  clearly  shown, 
but  that  this  was  because  she  was  expected  to  assist 
the  appellant  in  his  defense  was  given  merely  as  the 
opinion  or  conclusion  of  those  whose  aflldavits  were 
filed.  If  we  have  not  misinterpreted  the  evidence 
upon  the  trial,  it  may  be  doubted  whether  that  con- 
clusion is  nearer  the  true  one  than  that  she  was 
blamed,  by  those  guilty  of  that  violence,  for  exercis- 
ing an  influence  over  each  of  the  parties  to  the  crime 
charged,  which  brought  on  the  conflict  between  them. 
However,  it  does  not  appear  that  the  sheriff's  action 
was  because  of  any  actual  threats  of  violence  to- 
wards the  appellant  The  difference  of  opinion,  be- 
tween those  making  aflftdavits  on  either  side,  as  to 
whether  the  appellant  could  obtain  a  fair  and  im- 
partial trial  would  clearly  have  justified  the  court's 
action.  But  it  must  not  be  supposed  that  the  question 
of  discretion  was  one  depending  alone  upon  the  pre- 
ponderance of  the  evidence  given  by  affidavit.  If 
that  were  the  question  there  would  be  no  discretion 
to  be  exercised,  but  the  judgment  of  the  court  would 
be  narrowed  to  the  issue  presented  by  the  affidavits. 
There  are  few  cases  that  excite  special  public  inter- 
est, where  conflicting  views  and  sentiments  could  not 
be  presented  upon  the  question  of  a  fair  and  im- 
partial trial.     The  court  should  exercise  a  careful 

discrimination  between  the  natural  and  necessarilv 

• 

conflicting  views  of  the  friends  and  the  enemies  of  the 
accused,  and  should  bring  to  bear  that  knowledge 
which  comes  to  every  man  of  observation  and  ex- 
perience of  the  varying  and  changing  views  of  the 
masses  in  times  of  excitement,  and  again  when  pas- 


NOVEMBER  TERM,  1895— Vol.  144.        297 

Conrad  v.  The  State. 

sion  has  had  an  opportunity  to  subside.  The  man  who 
presides  over  a  judicial  tribunal  cannot,  and  should 
not,  as  a  judge,  exclude  from  his  mind,  in  the  exer- 
cise of  a  purely  discretionary  matter,  depending  upon 
a  condition  of  public  sentiment,  all  knowledge  and  all 
impressions  coming  to  him  as  a  man.  While  he  may 
be  aided  and  enlightened  often  by  affidavits,  as  shown 
in  Anderson  v.  State^  28  Ind.  22,  that  is  not  the  only 
source  of  information  and  judgment.  If  it  were,  it 
is  plain,  as  we  have  already  shown,  that  a  wide  and 
unlimited  discretion  given  by  the  statute  would  be 
narrowed  to  a  question  depending  upon  the  weight 
of  the  evidence. 

We  find  here  no  case  requiring  a  review  for  mani- 
fest perversion  of  discretion. 

Thirty-nine  causes  were  assigned  by  the  motion  for 
a  new  trial,  many  of  which  have  not  been  presented 
in  argument,  and  some  of  which  are  presented  only  by 
suggestions  as  to  their  places  in  the  record  and  with- 
out the  statement  of  reasons  or  authority  supporting 
them.  The  assignment  as  to  the  giving  of  instruc- 
tions is  joint  as  to  all  given,  and  that  as  to  the  re- 
fusal of  appellant's  instructions  is  joint  also.  If, 
therefore,  any  one  given  was  correct,  and  if  any  one 
refused  was  incorrect  or  was  covered  by  any  given, 
there  would  be  no  available  error.  Elliott  App. 
Proced.,  section  791;  ^yallacv  v.  Exchange  Hank,  126 
Ind.  2B5;  Ohio,  etc.,  Ry.  Co.  v.  McCartneif, 121  Ind.  385; 
i?tate,  ex  reh,  v.  Oregory,  132  Ind.  387.  The  objections 
urged  to  the  instructions  in  argument  are  not  specific, 
but  are  too  general  to  suggest  an  error  with  reference 
to  any  one  of  them.  It  is  not  claimed,  however,  that 
all  given  were  wrong,  and  that  all  asked  were  correct 
and  were  not  covered  by  any  that  were  given. 

The  principal  issue  upon  the  trial  was  upon  the 
appellant's  special  plea  of  insanity  at  the  time  of  the 
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commission  of  the  alleged  crime.  Upon  this  issue 
there  was  evidence  of  an  attempt,  on  the  part  of  the 
appellant,  while  confined  in  jail,  to  commit  suicide 
by  hanging.  At  the  close  of  the  testimony  in  the 
case,  and  upon  the  adjournment  of  the  court  in  the 
evening,  eleven  of  the  jurors  went  to  the  jail  and 
viewed  the  chamber  where  it  was  claimed  said  attempt 
was  made.  While  there  they  procured  the  wire  with 
which  the  hanging  was  attempted,  and  some  of  their 
number,  in  the  presence  of  the  others,  discussed,  with 
the  prisoners  who  had  given  evidence  upon  the  trial 
as  to  said  attempt,  the  questions  as  to  the  excessive 
length  of  the  wire,  affording  an  opportunity  for  the 
appellant's  feet  to  reach  the  floor  while  it  was  about 
his  neck,  and  the  ease  with  which  he  could  have 
reached  the  side  walls  with  is  hands  and  feet  and 
thereby  saved  his  life.  Testing  the  length  of  the  wire, 
some  of  the  number  held  or  fastened  the  wire  as  it 
was  said  by  the  prisoners  to  have  been  fastened  at  the 
time  of  said  attempted  suicide,  while  another  stood 
under  it  This  conduct  of  the  jurors  was  without  the 
knowledge  or  consent  of  the  court,  or  either  of  the 
parties,  and  was  unknown  to  the  defendant  until  after 
the  verdict.  The  facts  are  brought  into  the  record  by 
the  affidavits  of  said  prisoners  filed  in  support  of  the 
appellant's  motion  for  a  new  trial,  and,  as  we  have 
stated  them,  are  not  controverted.  The  eleven  jurors, 
however,  filed  affidavits  that  their  visit  to  and  ob- 
servations at  the  jail  w^ere  from  mere  idle  curiosity; 
that  they  were  not  requested  by  another  to  do  what 
they  did,  and  that  the  observations  and  experiments 
made  by  them  did  not  enter  into  their  deliberations 
nor  control  to  anv  extent  their  verdict.  In  this  State 
the  right  of  the  jury  to  view  the  place  where  any  ma- 
terial fact  occurred  is  given  by  statute  and  is  to  be 
exercised  "Whenever,  in  the  opinion  of  the  court  and 
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with  the  consent  of  all  parties,  it  is  proper."  R.  S. 
1894,  section  1896  (R  S.  1881,  section  1827).  At  such 
view  the  place  is  shown  by  some  one  appointed  by 
the  court  for  that  purpose  and  "While  the  jury  are 
thus  absent,  no  person,  other  than  the  officer  and  the 
person  appointed  to  show  them  the  place,  shall  speak 
to  them  on  any  subject  connected  with  the  trial."  At 
each  adjournment  the  jury  were  admonished  by  the 
court  that  it  is  their  duty  not  to  converse  among  them- 
selves nor  to  suffer  others  to  converse  with  them  on 
any  subject  connected  with  the  trial,  until  the  cause  is 
finally  submitted  to  them.  R.  8.  1894,  section  1895 
(R  8."^  1881,  section  1826). 

It  would  appear,  therefore,  that  the  conduct  of  the 
eleven  members  of  the  jury  on  the  occasion  in  ques- 
tion was  a  gross  violation  of  duty,  not  only  in  view- 
ing the  place  mentioned,  but  in  talking  to  others  and 
permitting  others  to  talk  with  them  upon  a  subject 
connected  with  the  cause.  The  abuse  of  their  priv- 
ilege was  greater  from  the  fact  that  their  communica- 
tions were  with  witnesses  in  the  case,  upon  whose 
sworn  evidence,  given  upon  the  trial,  the  facts  or  oc- 
currence in  question  became  material.  One  of 
these  witnesses  made  the  remark  to  the  jurors  which 
excited  their  suspicion  that  the  wire  was  too  long,  and 
induced  the  experiment  to  which  we  have  referred. 
I  It  has  been  settled  in  this  State  that  the  view  con- 
templated by  the  statute  does  not  constitute  evidence, 
but  simply  enables  the  jury  to  apply  to  the  location 
the  evidence  received  from  the  witnesses.  Shular  v. 
State^  105  Ind.  289,  and  authorities  there  cited.  In  the 
case  just  cited,  distinguishing  between  the  mere  view 
of  the  location  and  the  reception  of  evidence,  it  was 
suggested,  with  reference  to  State  v.  Bertiny  24  La. 
Ann.  46,  that  explanations,  by  a  witness,  made  of  a 
diagram,  while  viewing  the  location,  were  evidence 
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given  in  the  absence  of  the  accused.  In  Envin  v. 
Bulla,  29  Ind.  95,  it  was  held  that  when  the  jury  made 
the  statutory  view  the  injunction  against  conversing 
upon  the  subject  of  the  trial  was  an  important  re- 
quirement and  should  be  carefully  observed,  and  the 
verdict  was  set  aside  because  of  a  statement  made  by 
one  of  the  witnesses  during  the  view  and  in  the  hear- 
ing of  the  jurors. 

In  Heffron  v.  Gallupe,  55  Me.  563,  it  was  well  said 
that  "The  theory  of  our  jury  trials  is  that  all  parties 
and  witnesses  are  to  be  heard  in  open  court,  in  the 
presence  and  under  the  direction  of  the  presiding 
judge.  The  law  is  extremely  tenacious  of  this  card- 
inal doctrine,  and  looks  with  distrust  and  aversion 
upon  any  departure  in  practice  from  its  strictness. 
The  oath  of  the  juror  is  to  decide  according  to  the  law 
and  evidence  given  to  him — given  to  him  according  to 
the  rules  of  evidence  in  open  court  and  with  the 
parties  face  to  face.  It  surely  cannot  mean  evidence 
given  to  a  juryman  by  a  party  outside  of  the  court 
room,  to  be  read  and  pondered  upon  in  secret,  before 
joining  his  fellows  in  deliberation  on  the  verdict." 

In  the  case  of  Tyrrell  v.  Rristow^  1  Alcock  &  Napier 
Rep., p.  398,  it  was  said:  "It  is  highly  reprehensible  in 
jurors  to  endeavor  to  procure  ex  parte  evidence  out 
of  court,  and  thereby  influence  the  minds  of  the  other 
jurors  in  consulting  upon  the  verdict.  Their  duty  is 
sacred  and  should  be  most  conscientiously  discharged, 
which  can  only  be  effected  by  their  keeping  their  minds 
free  and  clear  of  all  representations  which  do  not 
grow  out  of  the  evidence  adduced  in  court.  Evidence 
should  not  be  acted  upon,  which  all  the  jury  had  not 
originally  an  opportunity  of  acquiring  in  the  legiti- 
mate way,  which  is  prescribed  and  sanctioned  by  the 
rules  of  law  and  which  should  be  in  the  presence  of 
the  parties  or  their  professional  agents." 
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It  is  true  that  this  was  said  in  a  case  wliere  some 
of  the  jurors  viewed  the  location  in  question  and  the 
observations  were  regarded  as  evidence.  Though  we 
may  differ  from  the  conclusion  that  the  view  is  evi- 
dence, we  cannot  differ  in  the  conclusion  reached 
when  evidence  is  obtained  out  of  court  The  evidence 
upon  which  any  juror  acts  should  be  the  evidence 
upon  which  all  of  the  panel  may  act. 

In  Deacon  v.  ahrevcy  22  N.  J.  L.  176,  pending  the 
trial  some  of  the  jurors  visited  the  lociis  in  quo  and  ex- 
amined a  spring  about  which  witnesses  had  testified, 
and  it  was  said,  in  part,  that  '^Laying  aside  any  con- 
sideration as  to  the  action  of  the  plaintiff  himself, 
these  jurors,  in  the  absence  and  without  the  knowl- 
edge of  the  defendants,  by  preconcerted  arrange- 
ment, met  the  friends  and  witnesses  of  the  plaintiff 
and  privately  conferred  with  them  in  regard  to  mat- 
ters which  were  considered  to  have  an  important 
bearing  on  the  case.  It  was  nothing  less  than  an  tx 
parte  examination  of  evidence  in  the  cause,  the  in- 
fluence of  which  we  cannot  know,  nor,  indeed,  ought  we 
to  inquire  as  to  it.  However  inadvertent  the  conduct 
of  the  jurors  may  have  been,  who  were  perhaps  drawn 
into  it  by  the  pretence  that  the  evidence  of  the  two 
witnesses,  as  to  the  spring,  had  been  misrepresented, 
still  it  was  gross  irregularity,  which,  if  permitted, 
would  destroy  all  confidence  in  the  purity  of  jurors, 
and  in  the  impartiality  and  fairness  of  their  verdicts. 
Though  verdicts  should  not  be  set  aside  on  slight 
grounds  not  likely  to  be  prejudicial  to  a  party,  yet 
certainly  the  welfare  and  security  of  the  community 
require  us  to  interfere  in  a  case  like  this/' 

In  Thompson  &  Merriam  on  Juries,  section  417,  it  is 
said:  ^^Inspection  by  triers  of  fact  is  recognized  as 
one  of  the  modes  of  producing  evidence,  or  rather  of 
dispetising  with  it;  and  while  a  court  will,  in  proper 


302  SUPREME  COURT  OF  INDIANA, 

Conrad  v.  The  State. 

cases  and  under  proper  safeguards,  permit  the  jury  to 
visit  the  Iocils  in  qtWy  to  inspect  the  scene  where  a  par- 
ticular thing  is  alleged  or  shown  to  have  been  done, 
or  the  weapon  with  which  a  crime  is  alleged  to  have 
been  committed,  and  the  like,  yet  it  is  never  tolerated 
that  jurors  should  make  such  inspections  of  their  own 
accord.  It  is  well  settled  that  jurors  must  decide 
cases  upon  such  evidence  as  is  produced  before  them 
by  the  parties  to  the  litigation,  and  that  they  cannot 
go  in  search  of  evidence  privately,  or  act  upon  evi- 
dence thus  obtained.'^  See  also  sections  353  and  354 
of  the  same  work.  In  Hayward  v.  Knappy  22  Minn.  5, 
a  new  trial  was  ordered  because  of  statements,  pend- 
ing a  view  of  the  locus  in  qtiOy  made  by  one  accompany- 
ing the  jury  by  order  of  the  trial  court  for  the  pur- 
pose of  pointing  out  the  places. 

If  we  have  reached  a  correct  conclusion  in  holding 
that  the  statements  of  persons  at  the  jail,  at  least 
one  of  whom  was  a  witness  to  the  occurrence  in  ques- 
tion, were  evidence,  it  was  the  privilege  of  the  accused 
to  meet  the  witnesses  face  to  face  and  by  counsel  to 
be  heard  in  a  public  trial  with  reference  to  such  evi- 
dence. Section  12,  Art  1,  Ind.  Const ;  R.  S,  1894,  sec- 
tion 58. 

The  case  of  Luck  v.  States  96  Ind.  16,  presented  the 
misconduct  of  a  bailiff  in  charge  of  a  jury  who,  in 
walking  with  them,  took. them  near  the  place  of  the 
homicide.  This  court  said:  "The  conduct  of  the 
bailiff,  in  walking  with  the  jury  about  the  city  and 
passing  the  place  of  the  homicide,  was  reprehensible 
in  the  extreme,  and  for  it  he  was  deserving  of  pun- 
ishment Such  conduct^upon  the  part  of  a  careless  or 
perverse  bailiff  often  makes  a  new  trial  necessary, 
greatly  to  the  prejudice  of  the  administration  of 
justice.  ♦  ♦  ♦  But  with  respect  to  such  misconduct 
the  law  is  well  settled  that  it  will  not  authorize  a  new 


r 


NOVEMBER  TERM,  1896— Vol.  144.        303 

Ck>nTad  v.  The  Stata 

trial  where,  as  in  the  present  case,  it  is  shown  that 
the  jury  were  not  subjected  to  any  improper  influ- 
ences, and  were  not  in  any  way  attempted  to  be 
tampered  with,  and  where  the  verdict  is  clearly  right 
upon  the  evidence."  In  the  present  case,  however,  the 
misconduct  was  that  of  the  jurors  in  violating  the  in- 
junction of  the  court  and  in  not  only  making  a  view 
of  the  location  without  the  permission  of  the  court 
or  the  consent  of  all  the  parties,  but  in  conversing 
with  and  permitting  witnesses  in  the  case  to  converse 
with  them  about  a  material  question  in  the  case,  and 
in  making  experiments  to  illustrate  the  suggestion  of 
such  witnesses.  In  a  case  where  the  jury  were  view- 
ing by  direction  of  the  court,  it  was  held  that  "Per- 
haps, strictly  speaking,  the  jury  had  no  right  to  do 
anything  more  than  view  the  premises,  thereby  to  en- 
able them  to  apply  the  evidence  given  upon  the  triaL" 
City  of  Indianapolis  v.  ^'co/^  72  Ind.  196. 

In  the  present  case,  while  engaged  in  an  unauthor- 
ized act,  the  jurors  do  that  which,  strictly  speaking, 
they  had  no  right  to  do,  that  is  to  say,  they  conversed 
with  others  upon  a  question  of  importance  in  the 
case  and  made  illustrations  to  prove  the  truth  or 
falsehood  of  the  appellant's  evidence  of  insanity.  Can 
it  be  said  that  because  the  evidence  clearly  shows  the 
appellant's  guilt  that  such  conduct  was  not  preju-. 
dicial  to  his  rights?  We  think  it  cannot.  The  statute 
which  saves  a  reversal  for  errors  or  defects  which  do 
not  "prejudice  the  substantial  rights  of  the  defendant,"  . 
has  been  construed  by  this  court  to  include  "merely 
abstract  and  harmless  errora"  Eppn  v.  Rtate,  102  Ind. 
539.  It  is  a  harmful  error,  in  our  judgment,  for  jurors 
to  so  utterly  and  recklessly  violate  their  duties  as  to 
seek  and  obtain  testimony  against  an  accused  out  of 
court  and  in  disregard  of  his  constitutional  and  legal 
rights.    If  it  were  merely  a  question  as  to  whether 
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caaes  and  onder  p'         -     ■'^■ted  the  jurors  to  corrupt 
visit  tl]    "  y^jfif^^^'y  ^-  *>''"'^'  95  Ind.  446, 

v^^nhich  that  belongs,  we  might 

^^^iusion,  but  here  the  defendant 
(  „/  a  privilege  guaranteed  by  the 

I  18  not  tor  the  court  to  speculate 

al  character  of  the  misconduct. 

8  of  tbe  jurors,  that  they  disre- 
ii^ilo  ^'  evidence  and  observations,  affect  the 
jy'^  j'jie  rights  of  the  accused  in  this  matter  are 
'*"'^W  to  ^  made  to  depend  upon  the  possibility 
;'^jperieiiced  triers  excluding  voluntarily  from 
fpjinds  facts  and  observations  calculated  to  raa- 
(jy  affeet  the  question  of  guilt  Tbe  most  skilled 
I  are  often  influenced  unconsciously  by  circum- 
•8  which  they  may  try  never  so  hard  to  exclude 
consideration.  The  men  constituting  the  jury 
estion  were  evidently  not  of  that  class  whose 
I  were  on  the  alert  to  avoid  an  injustice  to  one 
■  Hberty  may  be  made  to  depend  upon  their  cau- 
nd  care  in  observing  their  duties.  They  wholly 
:  their  oaths  as  jurors,  forgot  the  admonition  of 
>urt  and  sought  information  which  should  not 
come  to  them  except  with  the  consent  of  the 
2d. 

'  the  misconduct  of  the  jury,  the  judgment  of 
wer  court  is  reversed,  with  instructions  to  grant 
trial. 
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No.  17,128. 
"WlCKWIRE  ET  AL.  V.  CiTY  OF  ElKHART  ET  AL. 

^Uc  Improvsment.— iSVree^.— Vbfd  Award  of  Contract.— lh»  re- 
^^liiement  of  section  4288,  R.  S.  1804,  that  contracts  for  street  im- 
provements, for  which  the  abutting  property  is  ultimately  liable, 
sliall  be  awarded  to  the  best  bidder,  is  violated  by  the  award  of  a 
contract  containing  provisions  beneficial  to  the  contractor,  not  con- 
templated by  the  form  of  bid  supplied  to  bidders,  and  which  are 

substantially  similar  to  the  conditions  incorporated  in  the  bid  of  the 
>  bidder  to  whom  the  contract  is  awarded,  although  such  conditions 

were  stricken  out  before  the  acceptance  of  the  bid.    (See  note  at 

end  of  opinion.) 

Prom  the  Elkhart  Circuit  CJourt 
D.  N.  Weaver  J  Osborne  <&  Zookj  A.  Anderson  and 
L.  Hvhhardj  for  appellants. 

Chamberlain  &  Turner^  for  appellees. 

Hackney,  C.  J. — ^The  appellants,  who  were  prop- 
erty owners  along  the  line  of  Jackson  street,  in  the 
city  of  Elkhart,  sued  the  appellees,  the  city  of  Elk- 
hart, the  members  of  the  common  council  and  the 
mayor  of  said  city  and  A.  F.  Nims,  to  enjoin  the  im- 
provement of  said  street,  by  said  Nims,  under  a  con- 
tract awarded  by  the  common  council  to  him  for  the 
grading  and  paving  of  said  street.  The  circuit  court 
sustained  the  demurrer  of  the  appellees  to  the  com- 
plaint of  the  appellants,  and  that  ruling  is  the  only 
assigned  error.  The  improvement  undertaken  was 
by  virtue  of  the  Barrett  law,  R.  S.  1894,  section  4288 
et  seq.j  and  the  proceedings  progressed  without  ques- 
tion to  the  action  of  the  common  council  upon  the 
bids  for  the  work.  One  requirement  of  the  ordinance 
was  that  bidders  should  deposit  a  certified  check  for 
Vol.  144—20 
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JlOO  as  security  for  the  compliance  with  their  bids 
in  contracting  for  the  work;  a  form  of  bid  was  pre 
pared  by  the  city  and  supplied  to  bidders,  and  the 
specifications  contained  the  requirement  that  "All 
bids  shall  be  made  per  square  yard,  setting  out  in  full 
kinds  of  brick  and  other  materials  to  be  used,  also  the 
price  per  running  foot  of  curbing;  and  no  bid  shall  be 
entertained  having  within  it  any  provisions  lohatsoever. 
But  the  price  per  square  yard  shall  include  all  the  neces- 
sary work  and  materials  in  making  the  pavement 
complete.  All  tcork  specified  to  he  completed  by  August  i, 
1893.^^  The  appellee,  Xims,  one  Mayer  and  others, 
were  competing  bidders.  The  two  bidders  named 
were  lower  in  their  bids  than  any  other  bidders,  and 
the  bid  of  Mayer  was  $887  less  than  that  of  Nims, 
while  the  bid  of  Nims  varied  from  the  form  provided 
by  the  city  in  containing,  in  connection  with  the  item 
of  excavating,  a  charge  of  one  cent  per  cubic  yard  for 
each  one  hundred  feet  of  hauling  beyond  one  thous- 
and feet;. that  the  work  should  be  completed  by  De- 
cember, 1,  1893,  instead  of  August  1,  1893;  that  he 
should  have  the  use  of  the  citv's  street  roller  without 
charge,  and  that  the  engineer  should  "make  an  esti- 
mate the  first  part  of  each  month  for  all  work  done 
the  preceding  month,  and  90  per  cent  of  same  to  be 
paid  at  once,  and  the  total  amount  on  completion  of 
the  contract."  The  council  accepted  the  bid  of 
Nims,  "striking  out  conditions  mentioned  in  his  bid," 
declared  it  to  be  the  best  bid,  and  directed  the  prep- 
aration of  a  contract  with  Nims.  A  contract  was  pre- 
pared, reported  to  and  approved  by  the  council,  and 
the  mayor  was  ordered  to  execute  the  same  on  the 
part  of  the  city.  Nims  executed  the  contract  and 
gave  bond  to  the  approval  of  the  council,  but  the 
mavor  declined  to  execute  the  contract.  The  contract 
BO  prepared  contained  the  following  provisions  not 
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contemplated  by  the  form  of  bid  bo  provided  and  not 
mentioned  in  any  other  proceeding  of  the  council:  1. 
Limiting  the  hauling  of  surplus  dirt  to  one-half  mile; 
2.  That  the  work  should  be  completed  on  or  about  De- 
cember 1,  1893,  and  if  employes  should  strike  the  time 
for  completion  should  be  extended ;  3.  That  estimates 
should  be  made  each  thirty  days  after  the  work  should 
begin,  and  90  per  cent,  of  such  estimates  should  be 
paid  by  the  city  to  Nims,  within  ten  days  after  making 
each  estimate,  '^as  an  advancement  upon  said  work," 
for  which  Nims  should  pay  the  city  at  the  rate 
of  6  per  centum  from  the  dates  of  payments  to  a 
period  not  to  exceed  sixty  days  after  the  completion  of 
the  work,  and  the  city  to  advance  the  balance  unpaid 
upon  said  work  within  said  sixty  days. 

The  statute,  R.  S.  1894,  section  4288,  provides  for 
the  giving  of  the  contract  to  "the  best  bidder,  after 
advertising  for  three  weeks  •  ♦  ♦  to  receive  pro- 
posals therefor;"  it  provides,  further,  section  4290, 
that  the  corporation  "shall  be  liable  to  the  contractor 
for  the  contract  price  of  said  improvement"  and  the 
lot  owners  shall  be  liable  to  the  city,  upon  a  basis 
prescribed,  and  the  property  shall  be  liable  to  a  lien 
for  the  amount.  The  liability  of  the  city  to  the  con- 
tractor, it  is  further  provided  by  section  4292,  may  be 
discharged,  in  part,  by  estimates  as  the  work  pro- 
gresses and  payments  from  the  treasury  upon  such 
estimates,  deducting  a  reasonable  percentage  thereof 
to  secure  the  completion  of  the  contract. 

In  Elliott  on  Roads  and  Streets,  p.  371,  the  correct 
doctrine,  with  relation  to  the  special  assessment  of 
property  for  such  improvements,  is  stated  with  clear- 
ness and  precision.  It  is  said:  "The  right  to  levy  local 
assessments  is  regarded  as  an  extraordinary  one,  and 
it  cannot  be  deduced  from  the  general  words  of  an  act 
incorporating  a  municipal   corporation,  unless  the 
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words  employed  assume  to  grant,  and  do  clearly 
grant,  that  right.  The  words  of  a  statute  as- 
suming to  grant  the  authority  to  levy  local  assess- 
ments will  not  be  extended  by  construction  for  or 
against  the  corporation ;  the  construction  is  strict,  and 
nothing  in  its  favor  will  be  intended  except  such  mat- 
ters as  are  clearly  implied  from  the  express  words  of 
the  statute.  •  ♦  ♦  *  The  power  is  purely  a  deriva- 
tive one,  and  it  is  not  only  fettered  by  all  the  limita- 
tions contained  in  the  statute  which  delegates  it,  but 
it  has  no  existence  beyond  the  scope  which  a  strict 
construction  will  yield."  Again,  it  is  said,  p.  371, 
"Where  the  statute  from  which  the  authority  is  de- 
rived prescribes  the  mode  in  which  it  shall  be  exer- 
cised, that  mode  must  be  pursued.  There  is  here  a 
diversity  of  opinion,  some  of  the  cases  going  so  far  as 
to  hold  that  a  literal  compliance  with  the  statute  is 
essential,  while  others  hold  that  a  substantial  com- 
pliance is  all  that  is  required.  In  view  of  the  extra- 
ordinary character  of  the  authority,  and  of  the  fact 
that  it  is  a  delegated  one,  the  only  safe  course  is  to  ap- 
ply the  general  and  long  established  rule  regarding  the 
exercise  of  naked  statutory  powers  and  require  that 
the  mode  of  exercising  it  shall  be  strictly  jiursued. 
*  *  *  It  is,  however,  the  duty  of  the  courts  to  re- 
solve doubts  against  the  validity  of  the  exercise  of 
the  authority  wherever  there  is  any  substantial  devia- 
tion at  all,  and  to  sustain  proceedings  in  cases  where 
there  is  not  an  exact  compliance  with  the  statute  only 
when  it  clearly  and  unmistakably  appears  that  no 
possible  injury  has  resulted  to  the  land-owner,  or 
could  result  to  him."  The  authorities  in  support  of 
these  propositions  are  numerous  and  will  be  found 
cited  in  the  notes  to  the  text. 

That  the  common  council  had  power  to  improve 
the  street  in  question  and  to  assess  the  cost  of  the 
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improyement  against  the  property  is  clearly  given  by 
the  express  provisions  of  the  statute  cited.  It  no  less 
clearly  appears  from  the  language,  and  the  necessary 
implication  from  these  provisions,  that  the  council,  in 
the  exercise  of  this  power,  should  award  contracts  for 
the  work  upon  and  as  the  result  of  fair  competitive 
bidding.  No  one  could  say,  with  the  support  of  rea- 
son, that  such  a  contract,  awarded  without  receiving 
a  bid,  would  be  valid.  Such  a  contract  would  not  be 
awarded  pursuant  to  the  mode  pointed  out  by  the 
statute.  The  purpose  and  object  of  the  statute  is 
manifest.  It  was  designed  to  protect  the  interests  of 
the  property  owner  in  securing  the  best  results  for  the 
least  expenditure  and  to  spare  municipal  officers  the 
embarrassment,  if  not  the  opportunity  for  corrupt 
action,  of  denying  contracts  to  peraonal  and  political 
friends  whose  proposals  are  not  so  favorable  to  the 
property  owner  as  that  of  another.  It  is  as  clearly 
implied  from  the  language  and  purpose  of  the  statute 
as  if  distinctly  written  in  words  that  the  contract 
must  be  the  result  of  the  competition.  In  PlatUr  v. 
Boardy  etc.^  103  Ind.  360,  it  was  said:  "The  provisions 
of  a  statute  intended  to  prevent  favoritism  and  in- 
sure fair  competition  upon  equal  terms  to  all  who 
choose  to  compete  in  bidding,  are  enforced  with  a  firm 
hand."  Was  the  contract  in  question  the  legitimate 
result  of  the  competition  offered  by  the  council?  If 
the  council  could  strike  from  the  bid  the  objectionable 
features  therein,  a  proposition  we  do  not  consider, 
it  is  difficult  to  see  how  the  contract  could  be  made 
upon  a  basis  entirely  different  from  that  contem- 
plated by  the  specifications  and  the  form  of  bid  sup- 
plied. It  is,  it  seems  to  us,  perfectly  clear  that  all  com- 
petitors were  entitled  to  place  their  bids  upon  the 
basis  upon  which  the  contract  was  to  be  awarded  and 
that  to  require  bids  upon  one  basis  and  award  the 
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contract  upon  another  was,  in  practical  effect,  but  to 
abandon  all  bids. 

If  the  hauling  of  surplus  dirt  was  to  be  limited  to 
one-half  mile  and  that  was  a  material  element  in  con- 
sidering the  Rrice  at  which  the  work  could  be  done, 
that  material  fact  should  have  been  in  the  possession 
of  all  bidders.  If  the  time  within  which  the  improve- 
ment should  be  completed  was  a  material  considera- 
tion in  the  contract,  it  was  material  in  the  bidding. 
The  council  regarded  it  as  material  as  evidenced  by 
the  stipulation  that  the  work  should  be  completed  by 
August  1,  1893.  It  is  manifest  that  the  time  for  per- 
forming the  work  was  a  material  element  to  be  consid- 
ered by  the  bidders  as  affecting  the  price  at  which 
the  work  could  be  accomplished.  The  advantage  of 
four  months  additional  time  was  valuable  to  con- 
tractors who  might  be  enabled  to  carry  two  or  more 
pieces  of  work  instead  of  devoting  the  best  part  of  the 
season  to  a  single  improvement.  That  advantage 
might  reasonably  have  affected  favorably  to  the  prop- 
erty-owners the  bids  of  all  of  the  competitors. 

While  the  statute  permits  the  council,  probably 
without  so  stipulating  in  the  contract,  to  make  esti- 
mates and  payments  from  time  to  time  as  the  work 
progresses,  there  is  no  requirement  that  such  pay- 
ments shall  consist  of  90  per  centum  of  the  estimates, 
and  if  payments,  so  near  the  value  of  the  work  con- 
templated,each  thirty  days  are  to  be  made,  that  fact 
should  have  been  placed  in  the  possession  of  all  of  the 
bidders,  to  have  enabled  them  to  estimate  the  value  of 
the  use  of  so  much  of  their  capital  during  the  progress 
of  the  work.  The  discretion  of  allowing,  after  con- 
tract, but  50  per  centum  of  90, would  make  a  difference 
in  the  amount  of  the  prepayments  to  the  contractor 
of  nearly  f  10,000  under  this  contract.  The  use 
of  this   considerable  sum   is   valuable  to  the   con- 
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tractor,  and  enables  him  to  carry  on  the  improvement 
with  less  capital  than  if  he  should  not  receive  so  full 
an  advance  payment.  If  one  bidder  is  kept  in  ignor- 
ance of  the  amount  to  be  advanced  he  is  at  a  disad- 
vantage with  those  who  may  calculate  definitely  with 
reference  to  the  capital  required.  Nims  evidently  felt 
the  force  of  this  reasoning  when  he  agreed  to  allow 
6  per  centum  upon  such  advance  payment  This  al* 
lowance,  however,  should  not  be  considered  as  squar- 
ing the  possible  disadvantage  to  the  property  owner 
in  not  having  had  this  favor  extended  to  other  bidders 
who  might  have  regarded  the  use  of  the  advance* 
ments  worth  10  per  centum,  and  thereby  to  have 
reduced  their  bids  in  that  ratio. 

It  will  not  be  understood  that  we  hold  the  contract 
void  because  the  bidders  were  not  adviseil  in  advance 
of  the  distance  of  hauling  surplus  dirt,  the  time  for 
th<  completion  of  the  work  and  the  percentage  of  esti- 
mates to  be  paid  in  advance.  What  we  do  hold  is  that 
to  require  of  the  bidders,  or  some  of  them,  that  their 
proposals  shall  be  made  without  any  knowledge  of 
these  elements  of  the  contract,  thus  requiring  them 
to  make  their  calculations  from,  to  them,  the  most  un* 
favorable  standpoint,  and  to  permit  others  to  bid  and 
secure  the  contract  with  such  knowledge, violates  the 
purpose  of  the  statute.  It  destroys  the  essential  feat- 
ures of  fair  competition,  and  enables  one  to  bid  either 
with  facts  before  him  which  are  withheld  from  others, 
or  enables  the  council  to  award  a  contract  to  some 
favored  bidder  upon  more  favorable  terms  than  others 
had  reason  to  believe  could  be  procured. 

In  this  instance  Nims  secured  the  contract  upon 
terms  more  favorable  and  entirely  different  from 
those  upon  which  all  others  formed  their  bids.  When 
his  bid  was  accepted,  striking  out  the  features  which 
departed  from  the  elements  upon  which  all  bids  were 
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asked  and  received,  if  it  did  not  destroy  his  bid  it  was 
so  because  he  was  concurring  in  the  bid  made  new  by 
the  alteration.  He  thus  had  the  advantage  of  two 
bids.  But  if  such  features  were  stricken  out  to  place 
all  bidders  upon  an  exact  equality  and  give  no  prefer- 
ences to  any,  the  contract  not  having  been  executed 
upon  the  bid  so  reformed  was  as  if  made  without  bids. 
In  brief,  the  contract  in  this  case  was  not  awarded 
upon  the  bid  of  Nims,  nor  was  it  awarded  upon  the 
competition  held. 

It  is  unnecessary  that  we  should  consider  the  ques- 
tion as  to  whether  Nims,  whose  bid  was  higher  than 
that  of  Mayer,  was  the  "best  bidder."  Nor  do  we 
decide  whether  the  deposit  of  the  certified  check  by 
bidders  tended  to  restrict  competition. 

The  circuit  court  erred  in  sustaining  the  demurrer 
to  the  complaint,  and  for  that  error  the  judgment  is 
reversed,  with  instructions  to  overrule  said  de- 
murrer. 

Filed  March  18,  1896. 

Note.— As  to  the  right  of  the  lowest  bidder  on  public  contract,  see 
note  to  Anderson  v.  PreHdeni  and  Directors  of  Public  Schools  (Mo.)t 
26  L.  R.  A.  707. 
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Miller  v.  Bottenberg  et  al. 


Plsadino. — Answer.—Written  Instrument, — Exhibit— Th^  original 
written  instrument  upon  which  an  answer  is  based,  or  a  copj 
thereof,  must  be  filed  and  made  part  of  the  answer  as  an  exhibit, 
under  section  865,  R.  S.  1894,  providing  that  when  any  pleading  is 
founded  on  any  written  instrument  the  original  or  a  copy  must  be 
filed  therewith. 
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Afpellatb  PEOCXDVUE^—Antu^er.—Exhitnt.^Demurrer.^The  oyer- 
ruling  of  a  demurrer  to  an  answer,  because  of  the  failure  to  file 
with  it  the  original  written  agreement  upon  whiph  it  is  based,  or  a 
eopj  thereof,  as  xeqtdred  by  section  865,  R.  S.  1894,  is  reversible 
error,  where  the  record  does  not  show  that  such  agreement  was 
properly  read  in  evidence,  and  was  of  the  force  and  character 
ascribed  to  it  in  the  answer,  or  otherwise  show  that  the  merits  of  the 
cause  have  been  fairly  determined. 

From  the  Allen  Superior  Court 

Leonard  &  Leonard  and  R,  Lowry^  for  appellant. 

H.  Colerick  and  J.  E.  K.  France^  for  appellees. 

McGabe,  J. — The  appellant.  Miller,  sued  the  appel- 
lee Bottenberg  and  another,  to  dissolve  a  partner- 
ship theretofore  existing  betwen  said  parties,  and  for 
an  accounting. 

Upon  the  issues  joined  there  was  a  trial,  finding 
and  judgment  for  the  defendants. 

The  only  error  assigned  and  not  waived  by  the  ap- 
pellant is  upon  the  action  of  the  superior  court  in 
overruling  a  demurrer  to  the  third  paragraph  of  the 
answer  of  the  defendant  Bottenberg.  The  answer 
admitted  that  such  partnership  had  existtnl,  but  al- 
leged that  prior  to  the  commencement  of  this  suit 
"said  defendant  and  said  Miller  agreed,  in  writing, 
upon  terms  of  dissolution  satisfactory  to  both  of  said 
parties,  and  that  in  consideration  of  $450.00,  which 
the  said  Miller  agreed  to  pay  to  said  Bottenberg  for 
all  his  *  *  interest  *  *  in  and  to  all  the  partner- 
ship property,  "with  certain  exceptions,  alleging  that 
the  assets  thus  excepted  were  then  and  there  divided 
between  the  partners.  And  that  on  such  dissolution 
there  had  been  a  full  accounting  between  the  part- 
ners, and  that  all  the  debts  of  the  firm  had  been  paid." 

The  only  objection  urged  to  this  paragraph  of 
answer  is  that  it  alleges  that  the  agreement  of  dis- 
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solution  was  in  writing  and  tliat  the  original  agree- 
ment, or  a  copy  thereof,  was  not  filed  with  and  made 
a  part  of  the  answer  as  an  exhibit 

The  statute  provides  that:  "When  any  pleading 
is  founded  on  any  written  instrument,  or  on  account, 
the  original,  or  a  copy  thereof,  must  be  filed  with 
the  pleading."  Burns  R.  S.  1894,  section  365  (R  S. 
1881,  scfction  362).  This  requirement  has  been  held  to 
be  imperative.  Brown  v.  State^  ex  rd.j  44  Ind.  222  ; 
Prince  v.  State,  ex  rel.^  42  Ind.  315;  Wolf  v.  Scho- 
field,  38  Ind.  175;  Peoria,  etc,  Ins.  Co.  v.  Waiser, 
22  Ind.  73 ;  Montgomery  v.  Oorrell,  61  Ind.  309 ; 
Anderson  School  Tp.  v.  Thompson,  92  Ind.  666 ;  Over- 
ly V.  Tipton,  Admr.,  68  Ind.  410;  Old  v.  Mohler^ 
122  Ind.  694  ;  Blackwell  v.  Pendergast,  132  Ind.  650. 

It  has  been  held  by  this  court  that  the  statute  quoted 
applies  with  equal  force  to  an  answer  founded  on  a 
written  instrument.  Hillis  v.  Wilson,  13  Ind.  146; 
Sayres  v.  Linkhart,  25  Ind.  145;  McCormick,  etc.^ 
Co.  V.  Glidden,  94  Ind.  447  ;  London  v.  White,  101 
Ind.  249 ;  Ashley  v.  Foreman,  85  Ind.  55.  We  find 
no  such  writing  or  a  copy  thereof  filed  with  the  answer. 

But  it  is  earnestly  contended  that  the  error  was 
harmless  and  therefore  not  sufficient  ground  to  war- 
rant a  reversal. 

It  is  provided  in  the  code  that:  "No  objection 
taken  by  demurrer,  and  overruled,  shall  be  sufficient 
to  reverse  the  judgment,  if  it  appear  from  the  whole 
record  that  the  merits  of  the  cause  have  been  fairly 
determined."  Burns  R.  S.  1894,  section  348  (R.  S. 
1881,  section  345). 

This  statute  was  applied  by  this  court  so  as  to  avoid 
a  reversal  ^where  a  demurrer  had  been,  as  here,  over- 
ruled to  a  pleading  founded  on  a  written  instru- 
ment, the  original  or  a  copy  thereof  not  being  filed 
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with  the  pleading.  Baker  y.  Pyatt,  108  Ind.  6L  The 
ground  on  Which  this  court  refused  to  reverse  for  the 
error  in  ovemUing  the  demurrer  in  that  case,  was 
that  it  appeared  from  the  whole  record  that  the 
merits  of  the  cause  had  been  fairly  tried  and  deter- 
mined. See  Lake  Hhorej  etc^  Ry.  Co.  v.  KurtZj  10  Ind. 
App.  60. 

In  Baker  y.  Pyattf  supra^  there  was  a  special  finding 
of  the  facts  from  which  this  court  could  see  that  no 
harm  had  been  done  to  the  defendant  by  the  plaintiff's 
failure  to  file  the  original  or  a  copy  of  the  deed  on 
which  the  second  paragraph  of  the  complaint  in  that 
case  was  based,  it  appearing  that  such  instrument 
was  properly  introduced  in  evidence. 

The  si)ecial  finding  in  that  case  showed  that  the  iden- 
tical deed  described  in  the  paragraph,  containing  the 
same  mistaken  and  incorrect  description  of  the  land 
intended  to  be  conveyed  thereby,  had  been  executed 
and  that  the  wrong  description  was  inserted  by  mis- 
take^ as  alleged.  It  was,  therefore,  made  to  appear 
from  the  whole  record  that  the  merits  of  the  cause 
had  been  fairly  tried,  though  the  trial  court  had  erred 
in  overruling  the  demurrer  to  the  second  paragraph 
of  the  complaint  for  want  of  sufficient  facts,  the  only 
defect  therein  being  the  failure  to  file  the  original 
or  copy  of  the  deed  upon  which  the  paragraph  was 
I  founded. 

If  the  evidence  was  in  the  record,  and  from  it  we 
could  see  that  the  written  contract  on  which  the  third 
paragraph  of  the  answer  was  founded,  had  been 
proi)erly  read  in  evidence,  and  that  it  was  a  contract 
of  the  force  and  character  ascribed  to  it  in  the  answer, 
a  very .  different  question  would  be  presented.  We 
would  then  be  called  on  to  say,  under  the  statutory 
provisions  quoted,  whether  it  appeared  from  the 
whole  record  that  the  merits  of  the  cause  had  been 
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fairly  determined,  notwithstanding  tiie  error  in  ruling 
on  the  demurrer. 

Another  section  provides  that:  "The  court  must,  in 
every  stage  of  the  action,  disregard  any  error  or  de- 
fect in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party; 
and  no  judgment  can  be  reversed  or  affected  by  such 
error  or  defect"  Burns  R.  S.  1894,  section  401  (R.  S. 
1881,  section  398);  section  670,  Burns  R.  S.  1894  (R  S. 
1881,  section  658),  make  a  similar  provision. 

We  are  disposed  to  give  full  effect  to  these  statu- 
tory provisions  in  all  cases  to  which  they  appliy.  But 
they  do  not  apply  to  this  case,  because  the  record 
shows  that  an  error  has  been  committed  against  the 
appellant,  and  there  is  nothing  in  the  record  to  show 
that  the  merits  of  the  cause  have  been  fairly  deter- 
mined, as  provided  in  the  first  section  quoted,  or  that 
the  error  or  defect  did  not  affect  the  substantial  rights 
of  the  adverse  party,  as  provided  in  the  second  and 
third  sections  referred  to. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrer  to  the 
amended  third  paragraph  of  the  answer. 

Filed  October  25,  1895 ;  petition  for  rehearing  ovemiled  March  18, 
1896. 
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Superior  Court.— Ctrcutf  of  Three  Counties,— Place  of  Holding 
Court. — A  statute  creating  a  superior  court  for  three  designated 
counties,and  providing  that  it  shall  hold  its  sessions  for  each  county 
in  the  town  or  city  other  than  the  county  seat  containing  4,000  or 
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more  inhabitants,  taken  according  to  the  censas  for  a  giTen  year* 
and  that  if  either  county  should  not  have  such  a  town  or  city»  the 
court  should  be  held  at  the  county  seat,  is  not  invalid  on  the  g^und 
that  it  leaves  the  place  of  holding  the  court  undetermined,  where 
two  of  such  counties  have  each  one  such  city  and  the  third  county 
has  none. 

Samr.^ Jurisdiction, — Stutute,  Constitutionality. — The  creation  of  a 
court  for  three  designated  counties,  having  concurrent  jurisdictiont 
in  certain  cases,  with  the  circuit  court  of  such  counties,  does  not 
violate  the  State  Const.,  article  7,  section  1,  as  amended  March  14, 
1881,  vesting  the  judicial  power  of  the  State  in  a  Supreme  Court, 
circuit  courts,  and  ''such  other  courts"  as  the  general  assembly 
may  establish. 

Courts. — Plctee  of  Holding  Court. -^Constitutional  Law.— A  statute 
creating  a  court  for  three  designated  counties,  in  two  of  which  the 
sessions  are  held  in  different  places  from  those  in  which  the  circuit 
court  is  held,  is  not  invalid  merely  because  of  the  mconvenience  of 
having  two  courts  in  a  coimty  holding  their  sessions  at  different 
places  in  the  absence  of  any  constitutional  prohibition  in  that  re- 
spect. 

Saice. — Place  of  Holding  Court.— -Away  from  County  Seat.— An  9Ct 
requiring  a  court  created  thereby  for  three  designated  counties,  to 
be  held  away  from  the  county  seat,  is  not  void  merely  because  a 
law,  as  previously  interpreted,  requires  the  courts  to  be  held  at  the 
county  seats. 

Qaxbl— Constitutional  Law.— County  Business.— Local  Law.— A 
statute  creating  a  court  for  three  designated  counties  is  not  an  act 
regulating  county  or  township  business,  within  the  State  Const, 
article  4,  section  22,  prohibiting  the  passage  of  any  special  or  local 
act  on  such  matters. 

Same. —  Concurrent  Jurisdiction.  —  Local  Legislation.  —  Separate 
Courts.— Constitutional  Law. — A  statute  creating  a  court  for  three 
designated  counties,  and  giving  it  concurrent  jurisdiction  with  the 
circuit  court  in  specified  civil  offenses  and  over  misdemeanors,  and 
providing  for  separate  jury  commissioners  and  for  changes  of  venue 
applicable  to  such  court  alone,  is  not  a  law  providing  for  the  pun* 
ishment  of  crimes  and  misdemeanors,  or  for  changing  the  venue  in 
civil  cases,  within  the  State  Const.,  article  4,  section  22,  prohibit* 
ing  the  passage  of  any  local  act  on  such  subjects. 

Prom  the  Lake  Circuit  Court. 

W.  C.  McMdhaiiy  for  appellant. 

W.  Johnston  and  W.  B.  Reading^  for  appellee. 

HcCABEy  J. — The  appellant,  a  tax-payer,  sued  the 


318  SUPREME  COURT  OF  INDIANA, 

Woods  V.  MoCay,  Treasurer. 

appellee^  as  treasurer  of  Lake  county,  to  enjoin  him 
from  paying  certain  bills  incurred  by  the  order  of  the 
superior  court  of  Lake  county.  The  circuit  court  sus- 
tained a  demurrer  to  the  complaint  for  want  of  suf- 
ficient facts,  and  judgment  for  appellee  was  rendered 
upon  the  demurrer. 

This  ruling  is  assigned  here  as  the  only  error  com- 
plained of.  The  reason  urged  in  support  of  the  al- 
leged error  assigned  is  that  the  act  of  the  legislature 
creating  said  court  is  unconstitutional  and  void.  Acts 
1895,  p.  210. 

The  most  of  the  arguments,  however,  adduced 
against  this  act  are  such  only  as  should  have  been  ad- 
dressed to  the  legislature  before  it  passed.  The  court 
is  to  consist  of  a  single  judge,  and  is  created  for  the 
three  counties  of  Lake,  Porter  and  La  Porte,  and  is 
given  original  concurrent  jurisdiction  with  the  cir- 
cuit court  in  each  county  in  all  civil  actions,  except 
where  the  title  to  real  estate  shall  be  involved  and  in 
the  probate  of  wills,  settlement  of  decedents'  estates 
and  guardianships,  which  are  left  in  the  circuit  court; 
and  also  it  is  given  concurrent  jurisdiction  with  the 
circuit  court  in  misdemeanors. 

Much  is  said  in  appellant's  brief  about  the  incon- 
venience in  having  two  courts  in  each  of  the  counties 
of  Lake  and  La  Porte  holding  their  sessions  in  differ- 
ent places,  the  circuit  court  at  the  county  seat  and 
the  superior  court  in  Lake  at  Hammond  and  in  La 
Porte  at  Michigan  City.  If  the  legislature  failed  to 
heed  this  argument,  while  the  bill  for  the  act  was 
pending  before  it,  the  only  remedy  is  to  elect  a  better 
legislature  next  time.  But  it  may  be  that  the  argu- 
ment furnished  by  the  inconvenience  to  the  inhab- 
itants of  a  city  of  10,000  being  compelled  to  travel 
fifteen  or  twenty  miles  to  attend  to  every  matter  of 
business  in  court,  both  great  and  small,  was  deemed 
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by  the  legislature  sufficient  to  outweigh  the  other  mat- 
ter of  inconvenieDce  mentioned.  Be  that  as  it  may, 
we  cannot  revise  their  judgment  unless  the  act  is  in 
conflict  with  some  provision  of  the  constitution. 

It  is  urged  that  as  the  law  required  the  courts  to  be 
held  at  the  county  seat,  this  act  requiring  the  superior 
court  in  Lake  and  La  Porte  counties  to  be  held  awav 
from  the  county  seat  is  void,  and  counsel  cite  in  sup- 
port thereof  Boards  etc.y  v.  OwiUj  136  Ind.  662  (22  L. 
R.  A.  402). 

That  case  holds  that  though  there  was  no  statute 
in  existence  expressly  requiring  the  circuit  courts  to 
be  held  at  the  county  seats,  yet  that  long  continued 
usage  in  holding  such  courts  at  the  county  seats  ex- 
clusively was  a  practical  construction  of  existing 
statutes  on  the  subject  and  was  equal  to  positive  law 
that  such  courts  should  and  could  onlv  be  lawfullv 
convened  at  the  county  seat  of  the  respective  counties. 
There  was  no  intimation  in  that  case  that  any  constitu- 
tional provision  had  been  so  construed,  but  on  the  con- 
trary, it  was  expressly  held  that  the  constitution 
made  no  such  requirement  and  it  was  not  therein  held 
that  any  constitutional  provision  had  been  so  pract- 
ically construed  or  was  capable  of  such  construction. 

The  law  thus  held  in  that  case  requiring  circuit 
courts  to  be  held  at  the  county  seats,  was  nothing 
more  than  a  construction  of  a  series  of  legislative 
acts.  Such  law^s  are  subject  to  repeal  or  modification 
by  a  subsequent  legislature. 

It  is  next  urged  t\xqX  the  act  is  unconstitutional  be- 
cause it  is  special  and  local  in  violation  of  section  22, 
of  Article  4,  of  the  State  constitution:  Because,  as  is 
claimed,  it  is  a  law  which  provides  for  the  punishment 
of  crimes  and  misdemeanors,  for  changing  the  venue 
in  civil  eases,  and  for  regulating  county  and  township 
business. 
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The  section  of  the  constitution  referred  to  does  pro- 
hibit local  or  special  laws  upon  these  subjects. 

That  the  act  in  question  is  not  an  act  providing  for 
the  punishment  of  crimes  and  misdemeanors,  because 
concurrent  jurisdiction  with  the  circuit  court  over 
misdemeanors  is  conferred,  is  established  by  many 
decisions  of  this  court.  Coomhs  v.  State^  26  Ind.  98 ; 
Anderson  v.  State^  28  Ind.  22  ;  Clem  v.  Statey  83  Ind. 
418 ;  Guetig  v.  State,  66  Ind.  94  (109);  Eitel  v.  State, 
33  Ind.  201 ;  Weis  v.  State,  33  Ind.  204 ;  Ex  parte 
Wiley,  39  Ind.  546;  Cropsey  v.  Henderson,  And.,  63 
Ind.  268,  and  perhaps  other  cases. 

The  provisions  in  the  act  as  to  practice  simply  make 
the  rules  of  practice  applicable  that  apply  to  all  other 
courts  except  in  those  incidental  matters  peculiar  to 
that  court  alone;  that  is,  it  provides  for  separate  jury 
commissioners  for  that  court  and  for  changes  of  venue 
applicable  alone  to  that  court. 

But  such  incidental  matters  were  held  not  to  in- 
fringe the  provisions  of  the  constitution  as  to  regu- 
lating practice  in  courts  of  justice  in  the  cases  last  re- 
ferred to,  and  that  was  also  held  in  Yickery  v.  Chase, 
50  Ind.  461. 

That  it  is  not  an  act  regulating  county  or  township 
business  is  established  by  the  recent  case  of  Mode  v. 
BeasUy,  143  Ind.  306,  and  authorities  there  cited. 

Another  constitutional  objection  urged  by  appel- 
lant is  that  the  act  leaves  it  undetermined  and  uncer- 
tain as  to  the  particular  place  where  the  court  is  to  be 
held.  That,  however,  is  not  shown  to  be  a  violation 
of  any  provision  of  the  constitution.  But  if  it  were, 
the  objection  is  not  well  founded.  The  provision  is 
that  :  "The  superior  court  shall  hold  its  sessions  for 
each  respective  county  in  the  town  or  city  other  than 
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the  county  seat  for  each  respective  county  containing 
four  thousand  or  more  inhabitants  according  to  the 
return  of  the  census  taken  under  and  by  authority  of 
the  United  States  in  the  year  1890. '^  There  is  a  proviso 
if  either  county  should  not  have  such  a  town  or  city 
the  court  is  to  be  held  at  the  county  seat  of  such 
county. 

This  court  and  other  courts  take  judicial  cognizance 
that  Lake  and  La  Porte  counties  are  the  only  ones  in 
the  district  that  have  a  citv  or  town  outside  of  the 
county  seat  with  such  a  population,  and  that  those 
cities  are  Hammond,  in  Lake  county,  and  Michigan 
City,  in  La  Porte  county.  The  act  locates  the  place 
for  holding  the  court  in  Lake  county  at  the  city  of 
Hammond  as  much  as  if  it  had  been  named  in  the  act, 
and  at  Michigan  City,  in  La  Porte  county,  as  if  it  had 
been  named  in  the  act  as  the  place  for  holding  the 
court.  Mode  v.  BeasJey^  supra;  Praigg  v.  WvHUrn 
Paving,  etc,  Co.,  143  Ind.  358. 

In  Iowa,  under  a  constitutional  provision  exactly 
like  ours,  a  law  was  upheld  providing  for  holding  the 
circuit  court  outside  of  the  county  seat  a  part  of  the 
time.  Cooper,  Admr. ,  v.  Mills  Co, ,  69  la.  350, 356.  The 
same  is  true  in  Missouri  and  Michigan,  1  R.  S.  Mo.  18S9, 
section  3386,  p.  833;  Whallonv.  Circuit  Judge  for  Ing- 
ham County,  61  Mich.  503. 

Much  has  been  said  in  argument  that  the  legisla- 
ture could  not  create  another  court,  which,  it  is 
claimed,  is  in  effect  another  circuit  court  in  the  same 
territory  which  is  occupied  by  one  circuit  court  al- 
ready. 

This  court  felt  some  embarrassment  in  Chm  v. 
StatCj  »upra,  on  that  question  because  the  act  in  ques- 
tion there  created  another  circuit  court  called  a  crim- 
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inal  circuit  court  to  occupy  the  same  territory  oc- 
cupied already  by  a  circuit  court  But  this  court  got 
over  the  difficulty  by  holding  that  the  name  given  was 
not  important  if  the  criminal  circuit  court  was  in- 
ferior to  the  circuit  court  already  in  existence,  and 
held  that  it  was  so  inferior.  This  seemed  to  be  re- 
quired by  the  constitution  as  it  then  was.  It  then  pro- 
vided that:  "The  judicial  power  of  the  State  shall  be 
vested  in  a  Supreme  Court,  in  circuit  courts^  and  in 
such  inferior  courts  as  the  general  assembly  may 
establish."  R.  S.  1876,  p.  36,  section  1,  article  7,  Con- 
stitution. 

But  all  embarrassment  was  taken  away  by  the 
amendment  to  that  section  of  March  14,  1881,  R  S. 
1894,  section  161  (U.  S.  1881,  section  161.)  The 
amendment  was  such  as  to  make  the  last  clause  read: 
"and  in  such  other  courts  as  the  general  assembly 
may  establish.''  Such  courts  need  not  now  be  made 
inferior  to  the  circuit  court,  and  the  amendment  was 
doubtless  made  to  meet  the  growing  wants  of  the 
State. 

But  we  do  not  mean  to  say  that  the  court  created  by 
the  act  was  not  inferior  to  the  circuit  court,  but  only 
mean  to  say  that  if  it  were  not  inferior  there  would 
still  be  no  constitutional  objection  to  the  act  on  that 
account  Though  the  act  is  strictly  local  and  special, 
yet  as  it  is  not  on  a  subject  embraced  in  any  of  the 
subjects  enumerated  in  section  22  of  article  4  of  the 
constitution,  and  as  section  23  of  that  article  left  it 
to  the  exclusive  determination  of  the  legislature 
whether  a  general  law  on  any  other  subject  could  be 
made  applicable — ^the  determination  of  that  question 
by  the  legislature  in  enacting  the  law  is  final  and  con- 
clusive upon  the  courts.  Coombs  v.  State,  supra ;  And- 
erson y.  State,  supra;  Clemy.  State,  supra;  Ovstig 
V.  State  J  supra;  Eitel  v.  State,  supra;  WeisY.  State^ 
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supra;  ExparteWiley,  supra;  Cropseyy.  Henderson j 
supra;  Oentile  v.  State,  29  Ind.  409 ;  Wiley  v.  Corp. 
of  Blufftonj  111  Ind.  152 ;  Vickery  v.  ChasCy  supra; 
State,  ex  reL,  v.  Tticfcer,  46  Ind.  356;  Kelly,  Treas., 
V.  State,  ex  ret.,  92  Ind.  236;  Johnson  v.  Board,  etc, 
107  Ind.  15;  City  of  Evansville  v.  State,  exrel.,  118 
Ind.  426  (4  L.  E.  A.  93);  State,  exrel,  v.  Kolsem,  130 
Ind.  434  ;  Bell  v.  Maish,  Treas.,  137  Ind.  226;  Mode 
V.  Beasley,  supra;  Young  v.  Board,  etc.,  137  Ind.  323, 
and  authoritiee  there  cited. 

It  follows  from  what  we  have  sftid  that  the  act  in 
question  is  not  unconstitutional,  and  therefore  the 
circuit  court  did  not  err  in  sustaining  the  demurrer  to 
the  complaint 

The  judgment  is  affirmed. 

Filed  March  24, 1805. 
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Miller  v.  The  Terre  Haute  and  Indianapous  Ry.  Co.  '^^^-^ 
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Rahjioad.— Fat'Zttre   to   Oive  Statutory  8ignalB.^Ltability,—Con-    ^^^ - 
tributory  Negligenee.—FaihiTe  of  a  railroad*  company  to  give  the      144 
statutory  signals  on  approaching  a  crossing,  does  not  render  it  lia- 
ble for  an  injury  to  a  traveler  who  drives  upon  the  crossing  with- 
out looking  or  listening  for  the  approach  of  a  train. 

From  the  Marion  Superior  Court. 
Claypool  &  Claypool,  for  appellant. 
Miller,  Winter  &  Elam,  for  appellee. 

Hackney,  C.  J. — The  appellant  sustained  personal 
injuries  at  a  crossing  of  a  highway  and  the  appellees' 
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road,  five  miles  west  of  Indianapolis.  He  had  driven 
west  over  the  crossing  an  hour  or  two  before  and  was 
returning  east  when  one  of  appellees'  freight  trains 
ran  upon  his  conveyance  and  caused  said  injuries. 
The  crossing  was  approached  by  the  appellant  over 
the  highway  upon  a  line  running  directly  east  while 
the  train  approached  it  upon  a  line  bearing  slightly 
north  from  an  easterly  course.  He  and  his  companion 
conversed  together  without  looking  or  listening  for 
the  approach  of  the  train  and  unmindful  of  the  pres- 
ence of  the  crossing  until  the  noise  of  the  train  and 
the  crash  of  the  collision  came  simultaneously  upon 
them.  The  course  of  the  train  varied  so  slightly  from 
that  of  the  appellant  that  it  came  upon  him  but  a 
little  to  the  right  from  the  rear  of  his  vehicle.  For 
the  distance  of  at  least  eight  hundred  feet  west  of  the 
crossing  the  railway  and  the  train  could  have  been 
seen  from  the  highway  at  any  point  thereon  within 
several  hundred  feet  of  the  crossing.  The  evidence 
would  probably  have  supported  a  finding  that  the  ap- 
pellees were  negligent  in  failing  to  sound  the  whistle 
and  ring  the  bell,  as  required  by  the  statute.  R.  S. 
1894,  section  5307  (R.  S.  1881,  section  4020),  Acts  1879, 
p.  173.  The  court  having  instructed  the  jury  to  return 
their  verdict  in  favor  of  the  appellee,  the  only  ques- 
tion presented  by  the  record  and  argument  of  counsel 
is  upon  the  nonexistence  of  contributory  negligence. 

That  it  is  the  general  rule  that  no  recovery  may  be 
had  for  an  injury  from  negligence  where  the  injured 
party,  by  his  own  negligence  has  contributed  to  the 
injury,  is  not  questioned.  Nor  is  the  application  of 
that  rule  in  this  case  directly  questioned,  though  the 
insistence  of  the  appellant's  learned  counsel  implies, 
necessarily,  we  think,  that  the  rule  has  no  application 
where  the  injury  results  from  a  failure  to  give  the 
statutory  signals  of  approach  to  highway  crossings. 
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The  argument  is  that  since  the  statute  requires  the 
signals,  the  traveler  may  pursue  his  way,  relying  upon 
the  railway  company  to  comply  with  the  requirement. 
In  support  of  this  argument  counsel  cite  Pittsburg^  vtc^ 
Ry.  Co.  V.  Martin  J  82  Ind.  476,  where  this  court  said: 
"The  court  is  bound  to  take  notice  of  this  law.  The 
plaintiff  had  a  right  to  believe  the  defendant  would 
obey  it,"  and  they  cite,  also,  the  case  of  Cleveland^  etc., 
Ry.  Co.  \.  Uarrington,  131  Ind.  426,  where  this  court 
said:  "In  the  absence  of  some  evidence  to  the  con- 
trary, we  think  the  appellee  had  the  right  to  presume 
that  the  appellant  would  obey  the  city  ordinance  and 
would  not  run  its  trains  at  a  greater  rate  of  speed 
than  four  miles  an  hour  at  the  point  where  the  injury 
occurred,  and  while  the  wrongful  conduct  of  the  ap- 
pellant in  this  regard  would  not  excuse  her  from  the 
exercise  of  reasonable  care,  yet  in  determining 
whether  she  did  use  such  care  her  conduct  is  to  be 
judged  in  the  light  of  such  presumption.  If  when  she 
looked  to  the  north  four  hundred  feet  and  saw  no 
train,  she  knew  that  she  could  cross  the  tracks  in 
safety  befdre  a  train  running  at  tlie  speed  fixed  by  the 
city  ordinance  could  reach  her  from  that  direction, 
it  would  be  a  harsh  rule  which  would  adjudge  her 
guilty  of  negligence  because  she  was  struck  by  a  train 
moving  nearly  five  times  as  fast  as  the  speed  fixed  by 
the  ordinances  of  the  city,  which  she  had  a  right  to 
presume  the  appellant  would  obey."  In  the  first  of 
the  cases  cited  the  train  approached  the  highway 
crossing  through  a  cut  forty  rods  long  and  varying  in 
depth  from  three  to  twelve  feet,  and  a  view  of  it  from 
the  highway  was  obstructed  until  the  traveler  came 
near  the  track.  Although  the  plaintiff  in  that  case 
looked  for  the  train,  he  did  not  see  it  until  his  team 
came  within  two  feet  of  the  track,  and  when  it  was 
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within  ten  rods  of  tlie  crossing  and  running  at  the 
rate  of  twenty-five  miles  per  hour. 

Either  case  is  distinguishable  from  the  present  in 
the  fact  that  some  care  was  exercised  by  the  injured 
party,  and  there  were  attending  conditions  and  cir- 
cumstances which  rendered  such  care  more  or  less 
unavailing,  while  in  the  present  case  there  was  no 
care  on  the  part  of  the  appellant  and  the  situation 
was  such  that  slight  care  would  have  enabled  him  to 
avoid  the  collision. 

In  Cincinnatiy  etc.y  R.  R.  Co.  v.  Howard^  124  Ind.  280 
(8  L.  R.  A.  593),  it  was  said  of  the  Martin  case  that  it 
"is  not  in  harmony  with  the  earlier  cases,  and  is  out  of 
line  with  those  more  recent,"  etc.  This  criticism  was 
in  relation  to  the  question  of  contributory  negligence, 
and  was  certainly  intended  to  deny  the  correctness  of 
the  contention  that  a  reliance  upon  the  duty  of  the 
railway  company  to  give  the  signals  required  by  law 
would  excuse  the  traveler  upon  the  highway  from  the 
dutj^  to  look  and  listen  for  trains  before  going  upon 
the  crossing. 

There  may  be  some  doubt  as  to  the  entire  justice 
and  propriety  of  the  criticism,  since  the  instruction  in 
question  in  the  Howard  case  was  given  upon  the 
theory  that  the  plaintiff  was  required  to  prove  that 
she  was  "without  fault  or  negligence  on  her  part," 
and  it  could  not,  therefore,  become  a  proper  inquiry 
as  to  the  force  of  a  simple  reliance  upon  a  proper  dis- 
charge of  the  company's  duty  to  give  signals.  When 
the  Martin  case  was  decided  the  act  requiring  par- 
ticular signals  was  new,  and  while  the  decision  was 
not  in  exact  harmonv  with  the  earlier  cases,  that  was 
because  of  the  then  new  statute,  and  not  because  the 
traveler  upon  the  highway  had  been  released  of  all 
care  in  going  upon  a  crossing.  We  do  not  understand 
the  Martin  case  or  the  Harrington  case,  supra,  to  hold 
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that  one  using  a  highway  at  the  crossing  of  a  railway 
may  do  so  without  any  care  for  his  own  safety  or  the 
safety  of  those  using  the  railway,  or  that  he  may  re- 
pose a  blind  confidence  in  receiving  the  warning 
signals  required  to  be  given  by  locomotive  engineers, 
and  pursue  his  course  without  looking  or  listening 
for  the  approach  of  trains.  We  have  no  reason  to 
doubt  the  soundness  of  the  rule  in  the  Harrington 
case,  nor  that  of  the  Martin  case,  so  far  as  it  an- 
nounced the  right  of  the  traveler  to  believe  that  the 
railway  company  would  obey  the  law.  But  that  is 
not  all  of  the  question.  The  inquiry  now  before  us  is 
this,  does  the  statute,  which  requires  certain  signals 
by  the  railway  company,  relieve  one  crossing  the 
track  upon  a  highway  from  all  care? 

The  omission  of  the  duty  by  the  company  is  negli- 
gence, and  if  injury  results  proximately  from  that 
negligence,  there  may  be  a  recovery,  if  the  party  in- 
jured has  not,  by  his  own  negligence,  contributed  to 
his  injury.  This  doctrine  has  been  dei*lared  and  ad- 
hered to  many  times  by  this  court.  See  Oleson  v. 
Lake  Shore^  etc.^  R.  W.  Co.y  143  Ind.  405;  Cincin- 
nati, etc.y  R.  W.  Co. J  V.  Duncan,  Admr.,  143  Ind. 
524,  and  in  many  cases  cited  in  each.  In  the 
same  cases  we  have  adhered  to  the  rule  that  it  was 
contributory  negligence  for  one  to  go  upon  a  railway 
crossing  without  looking  or  listening  for  the  approach 
of  trains.  If  the  only  question  as  to  such  contributory 
negligence  were  the  safety  of  the  person  crossing  the 
railway,  there  is  good  reason  to  favor  the  rule  just 
stated.  The  railway  is  entitled  to  precedence  in  the 
use  of  the  crossing,  the  great  weight  and  momentum 
of  its  moving  trains  render  it  impracti(»able  to  run 
at  a  low  rate  of  speed  or  to  stop  at  highway  crossings 
for  the  safety  of  travelers,  and  the  known  danger  from 
collision  with  passing  trains  suggests  the  importance 
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as  well  as  the  necessity  for  care,  not  only  by  the  com- 
pany, but  by  the  traveler.  There  are  other  interests, 
however,  which  add  to  the  demand  for  this  care.  That 
portion  of  the  traveling  public  using  the  railways 
would  meet  with  increased  hazards  if  those  using  the 
highways  might  do  so  without  care  as  to  the  approach 
of  trains.  The  collision  at  the  crossing  often  results 
in  the  loss  of  life  to  those  upon  the  trains,  and  as  fre- 
quently do  shippers  suffer  from  the  delays  or  losses 
of  property  resulting  from  such  collisions.  Certainly 
the  enactment  of  a  statute  defining  the  degree  of  care 
to  be  exercised  by  railway  companies  alone  should 
not  be  construed  to  relieve  the  travelers  upon  the 
highway  from  the  care  which,  in  the  absence  of  the 
statute,  he  would  owe  to  himself,  to  those  traveling 
or  shipping  upon  the  railways,  and  to  the  railway 
companies.  Nothing  in  the  terms  of  our  statute  sug- 
gests an  intention  on  the  part  of  the  legislature  to 
lessen  the  duties  of  those  crossing  railways. 

In  note  4,  p.  34,  4  Am.  and  Eng.  Ency.  of  Law,  it  is 
said,  quoting  from  Langnn  v.  St.  Louis  etc.y  Ry.  Co.y 
72  Mo.  392;  s.  c.  3  Am.  and  Eng.  R.  R.  cases,  355,  "Con- 
tributory negligence  is  not  imputable  to  a  person  for 
failing  to  look  out  for  danger,  when,  under  the  sur- 
rounding circumstances,  the  person  sought  to  be 
charged  with  it  had  no  reason  to  suspect  that  danger 
was  to  be  apprehended."  It  is  there  further  said:  "It 
is  also  somewhat  loosely  said  that  a  person  is  not 
chargeable  with  contributory  negligence  in  failing  to 
anticipate  the  fault  or  negligence  of  another,"  citing 
authorities,  "and  that  one  person  has  a  right  to  rely 
upon  the  presumption  that  another  will  a(^t  with  due 
care,"  citing  many  cases.  "But  these  cases  do  not 
have  the  meaning  that  is  imputed  to  them  by  the  rule 
as  stated.  They  hold  either,  1st,  the  doctrine  of  the 
text,  that  it  is  not  contributory  negligence  not  to  look 
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out  for  danger  when  there  is  no  reason  to  apprehend 
any,  or,  2dy  that  a  mere  failure  to  anticipate  the  negli- 
gence or  wrong-doing  of  another  is  not  contributory 
negligence  when  it  does  not  amount  to  a  want  of  ordi- 
nary care,  or  is  only  a  remote  cause  or  the  mere  con- 
dition of  the  injury;  and  so  the  rule  is  understood  by 
Mr.  Beach,  Beach  Con.  Neg.,  section  13."  In  some 
lines  of  employment  and  under  certain  circumstances 
the  rules  quoted  would  excuse  a  reliance  upon  the 
discharge  of  another's  duty,  but  it  has  been  firmly 
settled  by  the  cases  cited  from  this  State  that  one 
using  a  highway  at  the  crossing  of  a  railway  must  so 
far  anticipate  danger,  from  the  mere  presence  of  a 
railway,  as  to  make  it  a  part  of  his  duty  to  look  and 
listen  before  he  goes  upon  the  crossing.  The  rule  thus 
settled  we  believe  to  be  in  the  interest  of  the  traveler 
upon  the  highway,  of  the  passenger  and  shipper  upon 
the  railway,  and  of  the  railway  company,  and  so  be- 
lieving, we  would  not  seek  to  break  the  force  of  our 
many  decisions,  much  less  to  overturn  them  as  appel- 
lant asks. 
The  judgment  of  the  lower  court  is  affirmed. 

FQed  March  24. 18M. 


No.  17.868. 

Waymire  et  al.  V,  Waymire. 

Trtjst.— fiiMband  and  Wife.—Pemonal  Property  of  Wtfc^Com' 
mon  Law  i2uZe.— No  resulting  trust  can  arise  in  favor  of  a  married 
woman  in  land  putshased  with  her  money  by  her  husband  in  his 
own  name,  prior  to  the  passage  of  the  act  of  July  24, 1868,  chang- 
ing the  common  law  rule,  that  the  personal  property  of  a  wife  be- 
longs to  her  husband. 
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Pleading. — Partition  of  Land.— Answer  of  the  Twenty  Yeartt 
Statute  of  Limitations. — A  plea  setting  up  the  twenty  years'  stat- 
ute of  limitations,  in  an  action  to  partition  land,  is  good  as  a  plea 
of  the  fifteen  years'  statute  of  limitations. 

From  the  Madison  Circuit  Court 
F.  S.  Ellison^  for  appellants. 

H.  D.  Thompson  and  Ooodykoontz  d:  Ballard^  for 
appellee. 

HowABD,  J, — This  was  an  action  for  partition  of 
real  estate,  brought  by  the  appellants  against  the  ap- 
pellee. The  complaint  was  in  three  paragraphs,  the 
first  being  a  simple  plea  for  partition,  setting  out  a 
description  of  the  land  and  the  respective  interests 
of  the  parties  therein.  In  the  second  and  third  para- 
graphs of  the  complaint,  the  appellants  set  up  the 
source  of  the  claim  of  title  under  which  they  alleged 
ownership  of  the  undivided  two-thirds  of  the  land. 

On  the  overruling  of  a  demurrer  to  the  complaint, 
the  appellee  filed  his  answer  in  two  paragraphs,  the 
first  being  a  general  denial,  and  the  second  a  plea  of 
the  twenty  years'  statute  of  limitations. 

To  the  paragraph  of  answer  pleading  the  statute 
of  limitations,  a  demurrer  was  overruled;  and  this 
ruling  is  assigned  as  error.  In  this  paragraph  of 
answer  the  appellee  averred  that  for  more  than 
thirty  years  prior  to  the  commencement  of  the  suit  he 
had  been  in  the  peaceable  and  undisturbed  posses- 
sion of  the  land  sought  to  be  partitioned;  that  during 
all  that  time  he  claimed  to  be  the  absolute  owner  of 
said  land  in  fee  simple;  and  that  the  appellants  all 
had  knowledge  of  such  possession  and  claim  of  own- 
ership; that,  therefore,  appellants'  cause  of  action, 
if  any  there  were,  accrued  more  than  twenty  years 
before  the  commencement  of  this  suit. 
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Appellants  contend  that  the  twenty  years'  statute 
of  limitations  here  claimed  as  a  bar  to  the  action  does 
not  apply;  that  the  suit  being  for  the  partition  of 
land^  only  the  fifteen  years'  statute  of  limitations 
could  be  pleaded. 

We  do  not  think  that  .appellants'  contention  can 
prevail.  It  is  true,  that  in  Nutter  v.  Hawkins j  93  Ind. 
260,  where  an  action  for  partition  was  brought,  and 
where  answers  were  filed  averring  that  the  cause  of 
action  had  not  accrued  within  five  years,  or  within 
fifteen  years,  or  within  twenty  years,  the  court  held 
that  only  the  statute  of  limitations  of  fifteen  years 
applied,  and  that  it  was  not  error,  therefore,  to  have 
sustained  demurrers  to  the  other  answers.  There, 
however,  as  a  matter  of  fact,  the  fifteen  years'  statute 
applied,  while  the  twenty  years'  statute  did  not.  It 
appeared  that  the  cause  of  action  accrued  May  19, 
1863;  while  the  action  for  partition  was  not  brought 
until  December  18, 1882,  less  than  twenty  years.  That 
case  is,  therefore,  not  authority  for  holding  that  if 
the  twenty  years'  statute  is  well  pleaded,  it  will  not 
be  good  as  to  a  limitation  for  fifteen  years,  or  for  any 
less  period.  While  the  fifteen  years'  statute  is  the 
proper  one  to  be  pleaded  in  bar  of  an  action  for  a  par- 
tition of  lands;  yet  a  plea  of  the  twenty  years'  statute 
to  such  an  action  will  also  be  good.  The  burden  of 
,  proof  assumed  in  making  the  twenty  years'  plea  is 
greater;  but  if  one  chooses  to  show  that  he  has  been 
for  twenty  years  in  quiet  possession  of  land,  claim- 
ing to  be  the  owner,  when  proof  of  fifteen  years  would 
have  been  suflScient,  that  is  for  the  pleader  alone  to 
determine.  If  the  defendant  has,  in  fact,  been  in  pos- 
session for  twenty  years,  he  may,  for  some  reason 
deemed  by  himself  sufficient,  desire  to  plead  and 
prove  that  fact,  and  we  can  see  no  reason  why  he 
should  not  be  permitted  to  do  so. 
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But  this  question  has  been  expressly  decided 
against  the  contention  of  appellants,  in  the  case  of 
McCray  v.  HumeSj  116  Ind.  103;  and  counsel  have 
shown  us  no  good  reason  why  we  should  now  depart 
from  the  holding  there  made.  If  one  has  been  in  pos- 
session of  land  for  twenty  years,  he  has  been  in  pos- 
session for  fifteen  years;  the  greater  period  includes 
the  less. 

The  other  matters  discussed  by  counsel  call  in 
question  the  correctness  of  the  court's  action  in  over- 
ruling the  motion  for  a  new  trial.  It  is  very  doubtful 
whether  what  is  called  the  bill  of  exceptions  contain- 
ing evidence  is  in  the  record,  and,  consequently, 
whether  any  of  the  questions  so  attempted  to  be 
raised  by  this  assignment  of  error  are  properly  before 
the  court 

Certainly  the  question  as  to  the  alleged  error  of 
the  court  "in  refusing  to  set  the  trial  before  a  jury, 
and  to  be  tried  by  a  jury,"  is  not  before  us.  No  ruling 
or  refusal  to  rule  upon  the  subject  appears  anywhere 
in  the  papers  filed  in  the  case. 

If  the  evidence  is  in  the  record,  it  shows,  as  we 
think,  that  at  the  time  of  the  purchase  of  the  land  in 
question  the  appellee  paid  for  it  himself,  in  part  cash, 
and  in  part  by  his  own  note;  and  also  that  he  took  the 
deed  for  the  land  in  his  own  name,  and  has  so  held  it 
ever  since.  It  is  true,  that  some  evidence  offered  by 
appellants  tended  to  show  that  appellee's  wife,  since 
deceased,  and  through  whom  appellants  claim  title  to 
the  land,  gave  to  her  husband,  out  of  the  proceeds  of 
property  received  from  her  father's  estate,  the  money 
which  he  paid  for  the  land;  and  that  the  land  thus 
purchased  by  him  was  consequently  held  in  trust  for 
her.  This  was,  however,  in  the  year  1849,  and  hence 
during  the  time  when,  according  to  the  rule  of  the 
common  law,  the  personal  property  of  a  wife  belonged 
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solely  to  her  husband.  It  was  not  until  the  act  of 
July  24, 1853y  that  a  different  rule  was  adopted  in  this 
State,  and  that  it  was  declared  that  such  personal 
property  remained  her  own.  Section  2649,  R.  S.  1894, 
(section  2488,  li.  S.  1881).  No  trust  could,  therefore, 
result  to  appellee's  wife  in  the  land  thus  purchased  by 
him,  even  if  purchased  by  money  thus  received  from 
her,  which,  moreover,  we  do  not  think  is  shown  to 
have  been  the  fact.  See  Westerfield  v.  Kimmerj  82 
Ind.  365. 

Some  other  questions  are  discussed  by  counsel;  but 
we  do  not  think  there  is  anything  in  the  record  to 
show  why  the  judgment  of  the  trial  court  should  be 
reversed. 

Judgment  affirmed. 

Filed  Haxoh  34, 1896. 


No.  17,416.  ,144  m 

1 147    001 

Shuman  v.  Collis  et  al.  }g  Jjj 

Appellate  Procedure.— I>wmw«a/.—ParW€«  AppeUant-^Vaeation  \^  ^ 
J^>peal. — A  vacation  appeal,  by  one  of  two  joint  judgment  defend*  14^-jpwj 
ante,  wiU  be  dismissed,  where  the  other  defendant  is  made  an  ap-  i^  420/ 
peUee  instead  of  an  appellant,  under  section  647,  R  S.  1894,  re*  144  333 
quiring  all  pcurties  against  whom  judgment  is  rendered  to  be  made  JUg  ^} 
appellants  on  such  an  appeal. 

From  the  Madison  Circuit  Court. 
J.  C.  Shuman,  for  appellant. 
E.  B.  McMahariy  for  appellees. 

Monks,  J. — Appellee   Collis    brought  this  action 
against  appellant   and   appellee,   James   Etchison, 
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sheriff  of  Madison  county,  to  enjoin  said  sheriff  from 
selling  the  real  estate  of  appellee,  Collis,  on  an  execu- 
tion issued  on  a  judgment  in  favor  of  appellant 
against  said  Collis. 

A  judgment  was  rendered  in  the  court  below,  en- 
joining appellant  and  Etchison,  as  such  sheriff,  from 
selling  said  real  estate  or  any  part  thereof. 

It  is  well  settled  that  all  parties  against  whom 
judgment  is  rendered  in  the  court  below  must,  in  all 
vacation  appeals,  be  made  appellants  in  this  court,  or 
the  appeal  will  be  dismissed  for  want  of  jurisdiction. 
Section  635,  R  S.  1881  (section  647,  R.  8. 1894);  Denke- 
Walter  v.  Loeper^  142  Ind.  657,  and  cases  cited;  Mid- 
land R.  W.  Co.  V.  St  Clair,  144  Ind.  363. 

There  can  be  but  one  appeal  from  the  same  judg- 
ment, when  the  same  is  not  a  term  time  appeal  all 
parties  entitled  to  appeal  must  be  joined  as  co-appel- 
lants.   Denke-Walter  v.  Loeper^  aupra^  and  cases  cited. 

Final  judgment  was  rendered  in  this  case  October 
9, 1893,  and  the  appeal  was  perfected  October  8, 1894. 
The  appeal,  therefore,  is  not  a  term  time  appeal,  and 
is  not  governed  by  the  provisions  of  the  act  approved 
March  9,  1895.  (Acts  1895,  p.  179).  James  Etchison 
was  a  joint  judgment  defendant  with  appellant  in  the 
court  below  and  should  have  been  made  an  appellant 
in  this  court.  This  has  not  been  done,  and  the  appeal 
must  therefore  be  dismissed* 

The  appeal  is  dismif^^ed. 

Filed  March  25, 1896. 
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No.  17,921. 

Lumbert  et  al.  v.  Woodard  et  al. 

HoBTQ^QJL— Priority  of  Mortgages.—Street  EaUroadL-^A  mortgage 
executed  by  a  railroad  oompanj  upon  its  railway  property  alone, 
will  not  attach  to  an  electric  plant  subsequently  purchased  by  the 
company,  so  as  to  take  precedence  over  a  mortgage  on  such  plant 
to  the  vendor  to  secure  the  purchase-price. 

I  Chattel  Mortgage. — What  Constitutes. — Vendor* s  Lien. — An  in- 

strument stating  that  one  of  the  parties  thereto  has  parted  with  the 
ownership  of  certain  property,  and  that  the  other  party  owes  a 

,  specified  balance  thereon,  and  that  the  former  intends  to  maintain  a 

I  *'  vendor's  lien  "  on  the  property  for  such  debt,  will  be  construed  as 

a  chattel  mortgage,  and  when  properly  recorded  constitutes  a  valid 

I  lien. 

EviDKNOS. — Parol,  of  Written  ZeoM.— Parol  evidence  of  the  con- 
tents of  a  written  lease,  sold  by  plaintiff  to  defendant,  is  admissi- 
ble, where  a  motion  was  made  by  plaintiff  to  require  defendant  to 
produce  it,  and  the  affidavit  of  defendant  showed  that  it  was  not  in 
its  custody. 

From  the  Elkhart  Circuit  Court. 

H.  D.  Wilson  and  W.  J.  Davis,  for  appellants. 

Stephens  &  Stephens,  Chamberlain  &  Turner  and 
J.  M.  Van  Fleet,  for  appellees. 

Hackney,  C.  J. — On  petition  by  appellant  Lum- 
bert, one  Charles  W.  Fish,  was  appointed  receiver  for 
the  Elkhart  Electric  and  Railway  Company,  a  cor- 
poration formed  by  the  consolidation  of  the  Citizens' 
Railw^ay  Company  and  Ihe  Elkhart  Electric  Com- 
pany, and  the  appellees,  Woodard  and  Proctor,  by 
consent  of  the  court,  sued  said  receiver  upon  certain 
notes,  held  by  them  severally,  and  as  alleged  a  written 
lien  securing  said  notes,  for  |8,000.00,  executed  by 
said  Elkhart  Electric  Company,  and  alleged  to  have 
been  assumed  by  the  new  company. 
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Upon  the  motion  of  the  receiver,  John  Cook,  trustee 
for  the  holders  of  bonds  to  the  amount  of  |25,000.00, 
secured  by  mortgage,  and  executed  by  said  Citizens' 
Railway  Company,  and  one  Frederick  W.  Miller, 
trustee  for  the  holders  of  $65,000.00  of  bonds,  secured 
by  mortgage,  executed  by  said  new  company,  were 
made  parties.  Each  of  said  trustees.  Cook  and  Miller, 
interpleaded  and  sought  the  foreclosure  of  the  mort- 
gages held  by  them  respectively,  and  alleged  the 
seniority  of  their  mortgages  severally  to  any  lien  of 
Woodard  or  Proctor. 

Upon  issues  formed  and  trial  had,  with  special  find- 
ing and  conclusions  of  law,  decree  was  rendered  de- 
claring the  alleged  lien  of  Woodard  and  Proctor 
senior  to  the  mortgages  held  by  said  trustees.  The 
suflSiciency  of  cross-pleadings  by  Woodard  and 
Proctor  severally,  the  correctness  of  the  court's  con- 
elusions  of  law  and  the  ruling  denying  a  new  trial  are 
all  urged,  upon  assignment  of  error  and  argument, 
for  the  reversal  of  the  judgment  of  the  circuit  court 
The  principal  question  between  the  parties  is  as  to 
the  effect  of  the  instrument  asserted  bv  Woodard  and 
Proctor  to  constitute  the  senior  lien  so  held  by  the  trial 
court.  That  instrument  was  as  follows:  "In  con- 
sideration of  the  sum  of  ?17,000.00,  to  me  in  hand 
paid  by  the  Elkhart  Electric  Company,  I  have  bar- 
gained and  sold,  and  by  these  presents  do  hereby  sell 
and  convey  to  said  Electric  company,  all  of  the  elec- 
tric-light plant  in  Elkhart,  Indiana,  including  build- 
ings, water  wheel,  shafting,  dynamos,  lamps,  poles, 
wires,  and  all  other  property,  rights  and  franchises  in 
any  manner  pertaining  to  or  connected  with  said 
plant,  it  being  the  only  electric  plant  now  operated 
and  located  in  the  city  of  Elkhart,  Indiana.  This  sale 
and  conveyance  to  include  a  transfer  and  full  assign- 
ment of  all  my  right,  title  and  interest  in  the  water 
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power  and  the  lease  with  the  Elkhart  Hydraulic  Com- 
pany, with  which  said  plant  ifi  now  operated.  And 
1  hereby  certify  that  said  plant  is  owned  solely  by 
myself;  that  the  same  is  clear  and  free  from  all  in- 
cumbrances whatever.  And  I  hereby  guarantee  to 
defend  the  same  against  all  lawful  claims  held  or 
claimed  by  any  persons  whatever  prior  to  this  date, 
claiming  under  or  through  me.  In  this  sale  and  trans- 
fer it  is  distinctly  understood  and  agreed  that  I  am 
[to]  retain  and  do  hold  a  vendor's  lien  on  all  of  said 
property  and  plant,  and  all  new  additions  thereto 
made  by  said  Elkhart  Electric  Company,  to  secure 
the  payment  of  f  13,000.00  balance  of  purchase  money 
due  on  said  plant,  evidenced  by  sundry  notes  of 
various  amounts,  aggregating  said  amount  of 
f  13,000.00,  all  bearing  even  date  herewith  and  draw- 
ing interest  at  the  rate  of  8  per  cent,  per  annum,  pay- 
able annually,  and  all  attorneys'  fees,  all  payable  at 
the  First  National  Bank  of  Elkhart,  Indiana.  One 
note  for  f 2,000  due  in  six  months  from  date,  and  four 
notes  for  f 2,750  each,  due  respectively  on  the  second 
day  of  January,  1890,  1891,  1892  and  1893,  all  signed 
by  said  Elkhart  Electric  Company  and  payable  to  the 
order  of  Marion  C.  Proctor.  Witness  mv  hand  and 
seal,  this  8th  day  of  January,  1889. 

Marion  C.  Proctor.  [Seal.] 
"The  Elkhart  Electric  Company  hereby  accepts 
the  terms  and  conditions  of  the  foregoing  instrument 
and  agrees  to  all  its  obligations  therein  contained  to 
execute  and  perform.  Witness  the  name  of  said  com- 
pany, which  is  hereto  subscribed,  by  order  of  its 
board  of  directors,  by  O.  N.  Lumbert,  its  president, 
and  E.  P.  Willard,  its  secretary,  January  8, 1889. 

Elkhart  Electric  Company. 

By  0.  N.  Lui^fBERT,  President. 

By  E.  P.  Willard,  Secretary. 
Vol.  144—22 
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State  op  Indiana, 
Elkhart  County. 


ss. 


"Before  me,  E.  C.  Bickel,  a  notary  public  of  said 
county,  personally  came  Marion  C.  Proctor  and  ac- 
knowledged the  execution  of  the  annexed  instrument 

"Also,  came  the  Elkhart  Electric  Company,  by  O.  N. 
Lumbert,  its  president,  and  E,  P.  Willard,  its  secre- 
tary, and  acknowledged  the  execution  of  the  fore- 
going and  annexed  instrument. 

"Witness  my  hand  and  official  seal  this  8th  day  of 
January,  1889. 

'^E.  C.  BiCKEL,  Notary  Public.     [Seal.]" 

This  instrument  was  recorded  in  the  chattel  mort- 
gage record  of  Elkhart  county,  two  days  after  its 
execution,  to- wit:  January  10,  1889,  the  county 
named  being  that  in  which  the  parties  resided.  The 
notes  held  by  Woodard  were  two  of  those  referred  to 
in  said  instrument,  and  that  held  by  Proctor  was  an- 
other of  the  same  series.  The  property  so  included  in 
said  instrument,  and  certain  additions  thereto,  are 
particularly  described  in  the  cross-pleadings  and 
special  finding  of  the  court. 

The  mortgage  to  Cook,  trustee,  was  executed,  not 
upon  that  covered  by  the  foregoing  instrument,  but 
upon  the  street  railwaj^  property.  It  was  executed  in 
May,  1886,  but  the  property  of  the  railway  company 
was  consolidated  with  that  of  the  electric  company  in 
March,  1891.  The  alleged  lien  of  Woodard  and 
Proctor  is,  by  the  conclusions  of  law,  found  and  the 
judgment  of  the  circuit  court  applied  only  to  the  prop- 
erty covered  by  the  above  copied  instrument  and  sub- 
sequent additions  thereto. 

The  supposed  injustice  of  maintaining  a  lien  in 
favor  of  Woodard  and  Proctor,  as  against  Cook,  trus- 
tee for  the  bondholders,  having  a  lien  upon  the  rail- 
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way  property,  is  suggested  upon  the  assertion  that  the 
electric  plant  was  made  new  and  increased  from  the 
proceeds  of  a  sale  of  the  railway  property.  This  as- 
sertion is  not  sustained  by  any  finding  of  the  court,  or 
allegation  of  the  pleadings  in  question.  All  of  the 
property  of  the  new  company,  railway  and  lighting 
plants  combined,  was  sold  by  the  receiver  for 
f21,000.00,  and  the  court  expressly  found  that  the  pro- 
portion of  said  sum  derived  from  the  electrical  plant 
alone,  and  consisting  of  the  items  covered  by  said 
copied  instrument  and  the  additions  made  thereto, 
was  twelve  twenty-firsts  (12-21),  or  112,000.00.  It  was 
against  this  sum  that  said  lien  w^as  directed,  and  not 
against  the  parts  of  said  sum  representing  nine 
twenty-firsts  of  said  purchase  money,  or  the  pro- 
portionate value  of  the  railway  property.  If  the  al- 
leged lien  of  the  appellees,  Woodard  and  Proctor,  is 
valid,  it  would  be  an  injustice  to  them  to  permit  the 
lien  of  Cook,  trustee,  which  was  alone  upon  the  rail- 
way property,  to  attach  to  the  electric  plant  and  take 
pi-ecedence  over  their  lien  upon  the  electric  plant. 

The  validity  of  their  alleged  lien  is  attacked  by  the 
appellants.  One  argument  is  that  a  "vendor's  lien" 
upon  personal  property  is  unknown  to  the  law  and  ap- 
plies alone  to  real  estate;  that  a  "vendor's  lien"  is 
never  an  express  lien,  but  arises  by  implication.  The 
lien  in  the  present  instance  is  not  an  implied  lien,  and 
its  validity  must  depend  alone  upon  the  expressed 
provisions  of  the  instrument.  It  is  not,  therefore,  that 
character  of  lien  which  equity  implies  for  the  protec- 
tion of  the  vendor  of  real  estate.  Treating  it  as  an  at- 
tempt to  create  a  lien  upon  personal  property,  counsel 
for  appellant  maintain  that  it  is  not  authorized  by 
the  statute,  R  S.  1894,  section  6638  (R.  S.  1881,  sec- 
tion 4913),  which  provides  that  "No  assignment  of 
goods,  lyy  way  of  mortgage,  shall  be  valid  against  any 
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other  person  than  the  parties  thereto,  where  such 
goods  are  not  delivered  to  the  mortgagee  or  assignee 
and  retained  by  him,  unless  such  assignment  or  mort- 
gage shall  be  acknowledged,  as  provided  in  case  of 
deeds  of  conveyance,  and  recorded  in  the  recorder's 
office  of  the  county  where  the  mortgagor  resides, 
within  ten  days  after  the  execution  thereof." 

Of  this  proposition,  counsel  for  appellants  say: 
"Unless  this  instrument  *  *  is  a  chattel  mortgage, 
then  it  cannot  constitute  any  lien  upon  the  property, 
because  the  property  was  not  delivered  to  the  pur- 
chaser, or,  in  other  words,  the  pretended  mortgagor, 
the  seller,  or  pretended  mortgagee,  parted  with  pos- 
session altogether.  Now,  a  chattel  mortgage,  to  be 
good  as  a  mortgage,  must  claim  to  be  given  as  se- 
curity for  a  certain  debt.  This  don't  claim  anything 
of  the  kind." 

If  we  understand  this  argument,  it  is  that  Proctor, 
having  parted  with  possession,  could  not  create  a  lien, 
could  not  occupy  the  position  of  mortgagee,  and  that 
the  instrument  is  not  a  mortgage,  since  it  fails  to  re- 
cite that  it  is  executed  as  a  security  for  a  certain  debt 
In  construing  the  instrument  we  must  look  to  the  in- 
tention of  the  parties.  That  intention,  as  made  clearly 
manifest,  was  to  give  evidence  that  Proctor  had 
parted  with  the  ownership  of  the  electric  plant  to  the 
electric  company;  that  the  company  owed  a  balance 
of  113,000.00,  the  debt  being  particularly  described, 
and  that  Proctor  intended  to  maintain  a  lien  upon  the 
property  for  said  debt.  While  this  intention  is  ex- 
pressed by  Proctor  alone,  the  instrument  contains,  on 
the  part  of  the  company,  a  paragraph  expressly  ac- 
cepting and  agreeing  to  the  terms  imposed  by  Proc- 
tor, thereby  giving  mutuality  of  purpose  in  the  inten- 
tion so  expressed.  Of  course,  Proctor's  lien  does  not 
depend  upon  his  retention  of  possession.    It  rather 
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depends  upon  the  expressed  provisions  of  the  instru- 
ment, properly  recorded,  as  the  statute  requires.  Re- 
cording is,  by  our  statute,  made  the  substitute  for 
possession,  where  possession  is  not  held  by  the  cred* 
itor  who  asserts  an  interest  by  way  of  lien  or  mort- 
gage. Both  the  possession  of  the  property  and  the 
recording  of  the  instrument  of  assignment  are  not 
essential  to  the  validity  of  the  lien. 

Our  statute  prescribes  no  form  of  chattel  mortgage, 
and  that  which  may  be  deemed  reasonably  to  express 
the  intention  to  the  parties  to  secure  a  particular 
debt,  indicating  the  property  and  conforming  to  the 
statutory  requirements  as  to  acknowledgment  and 
recording  should  be  deemed  a  chattel  mortgage.  It 
is  the  general  rule,  as  expressed  in  many  of  the  States, 
that  if  it  appears,  from  the  instrument  that  the 
parties  intended  it  as  a  security,  it  is  a  mortgage. 
Cobby  Chattel  Mortgages,  sections  12  and  79 ;  Cooker 
V.  Brock,  41  Mich.  660 ;  Weed  v.  Miricky  62  Mich. 
414 ;  Oage  v.  Chesebro,  49  Wis.  480  ;  Peck  v.  Merrill^ 
20  Vt.  686 ;  McGregor  v.  Chase,  37  Vt.  226 ;  Low  v. 
Wyman,  8  N.  H.  536 ;  Lawrence  v.  Neff,  41  Cal.  666 ; 
Dunning  v.  Steams,  9  Barb.  630 ;  Ellington  v.  Char- 
leston, 61  Ala.  166 ;  Reynolds  v.  Ellis,  103  N.  Y. 
116;  Byrd  v.  Wilcox,  8  Baxt.  65  ;  Langdon  v.  Buel, 
9  Wend.  80;  Harris  v.  Jones,  83  N.  C.  317  ;  Plum- 
mer  v.  Shirley,  16  Ind.  380  ;  Sidener  v.  Bible,  43  Ind. 
230  ;  Davidson  v.  King,A7  Ind.  372. 

In  Ridaier  v.  Bible,  supra,  the  form  of  mortgage  used 
was  such  as  was  in  use  for  mortgaging  real  estate.  It 
was  said  by  this  court:  "Still,  we  think,  we  must  re- 
gard it  as  a  valid  mortgage  of  the  chattels  in  question, 
so  far  as  its  form  is  concerned.  It  is  sufl&cient  in  re- 
spect to  its  form  to  vest  In  the  mortgagee  an  interest 
in  the  property  according  to  the  apparent  intent  of 
the  parties." 
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Where  no  special  form  is  required  it  is  difficult  to 
observe  why  the  manifest  intention  of  the  parties 
should  be  defeated  because  more  appropriate  words 
might  have  been  chosen.  We  have  no  hesitancy  in 
holding  the  instrument  sufficient  to  constitute  a  mort- 
gage. The  word  "vendor"  cannot  defeat  this  conclu- 
sion. In  its  ordinary  significance,  it  is  held  by  the 
lexicographers  to  mean  one  who  aellSj  regardless  of 
the  character  of  the  property  sold. 

The  lower  court  admitted  parol  evidence  of  the 
contents  of  a  certain  lease  to  Proctor,  and  by  him 
sold  to  the  electric  company.  The  record  disclosed 
a  motion  by  Proctor  to  require  the  appellee  company 
to  produce  the  lease,  and  the  affidavits  of  the  com- 
pany's principal  officers  showed  that  it  was  not  in  the 
custody  of  the  company,  and  the  impression  that  it 
had  been  cancelled  and  destroyed.  Proctor  testified, 
at  the  trial  that  he  had  turned  it  over  to  the  electric 
company  at  the  time  of  the  sale.  As  its  existence  was 
a  question  for  the  court  we  think  this  showing,  prima 
facicy  excused  the  appellee,  Proctor,  from  producing 
the  original.  It  may  be  doubted,  however,  if  the  con- 
tents were  not  subject  to  proof  by  parol  without 
l)roof  of  loss  since  that  instrument  and  its  contents 
were  but  collaterally  in  issue.  Coonrod  v.  Madden, 
126  Ind.  197. 

Finding  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Filed  March  25, 1896. 
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No.  17,7»5. 

Hawks  et  al.  v.  The  Mayor  et  al. 

Appellate  Procedttrb. — Motion  to  Modify  Judgment— Manda- 
mu8. — A  motion  to  modify  a  judgment  awarding  a  peremptory  writ 
of  mandamus  must  be  made  before  an  appeal  is  taken,  in  order  to 
present  any  question  as  to  the  correctness  thereof. 

From  the  Elkhart  Circuit  Court, 

F.  E.  Baker  and  C  W,  Miller^  for  appellants. 

W,  L.  Stonex  and  A.  S.  Zook,  for  appellees. 

McCabe,  J. — This  is  an  appeal  from  a  judgment 
rendered  against  the  appellants  upon  an  agreed  state- 
ment of  the  facts  under  section  502,  K.  S.  1894  (K.  S. 
1881,  section  553).  The  only  error  assigned  here  is 
that  "The  court  erred  in  rendering  judgment  against 
appellants,  C.  &  E.  Hawks,  and  in  issuing  a  per- 
emptory writ  of  mandate  against  them."  The  agreed 
statement  is  as  follows: 


<( 


The  Mayor  and  Comicon  Coungu.  1 
OP  THE  City  of  Goshen 


V. 

The  Board  of  Commissioners  of  the 
County  of  Elkhart  and  C.  and 
E.  Hawks. 


Submission  of  the  agreed 
case,  under  section  553, 
R.  S.  1881. 


"The  mayor  and  common  council  of  the  city  of 
Goshen,  Indiana,  the  board  of  commissioners  of  Elk- 
hart county,  and  C.  &  E.  Hawks,  by  agreement  sub- 
mit to  the  Elkhart  Circuit  Court  for  decision  the  fol- 
lowing controversy:  In  the  year  1866,  and  for  many 
years  prior  thereto,  there  was  a  public  highway  lead- 
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ing  into  the  town  of  Goshen  from  the  southwest.  In 
that  year  a  hydraulic  canal  company  constructed  a 
canal  along  the  west  side  of  the  town,  which  cut 
through  the  said  highway.  The  canal  company,  at 
its  own  expense,  constructed  a  frame  bridge  across 
the  canal  at  that  point,  although  only  wide  enough  to 
allow  of  one  team  crossing  upon  it  at  a  time,  was  of 
sufficient  size  to  accommodate  the  travel  on  the  high- 
way and  satisfactory-  to  the  public  authorities. 

"The  bridge  was  maintanned  solely  by  the  canal 
company  until  the  company,  having  become  insolvent, 
went  into  the  hands  of  a  receiver  in  the  year  1893. 

"C.  &  E.  nawks  bought  the  canal  property  of  the 
receivers,  and  no  repairs  have  since  been  made.  The 
bridge  is  now  out  of  repair  and  dangerous,  and  a  new 
bridge  is  necessary. 

"The  population  of  Goshen  has  greatly  increased 
since  1866,  and  so  has  that  of  the  adjoining  territory 
southwest  of  the  city.  In  the  vicinity  of  the  bridge 
on  the  east  new  streets  have  been  laid  out,  and  all  of 
the  land,  then  covered  with  timber  on  the  east,  north 
and  south  of  it,  has  been  platted  into  city  lots  and 
very  generally  built  upon.  The  highway  first  men- 
tioned is  now  West  North  street,  and  it  and  the  bridge 
are  wholly  within  the  city  limits.  Extending  from 
the  north,  Third  street  has  been  opened  and  term- 
inates at  the  east  end  of  the  bridge,  as  shown  on  the 
diagram  attached  hereto  and  made  a  part  hereof. 
With  the  increase  in  population  there  has  been  a  cor- 
responding increase  in  the  use  of  the  highway  and  the 
travel  thereon,  making  it  necessary  to  have  a  bridge 
constructed  of  sufficient  width  to  allow  two  teams  to 
cross  at  the  same  time.  To  accommodate  the  travel 
of  Third  street  it  is  also  necessary  to  change  the  loca- 
tion of  the  bridge,  the  width  of  the  same,  and  also  to 
protect  it  with  a  guarded  approach  from  the  north- 
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east,  and  also  to  construct  said  bridge  on  a  different 
angle.  A  bridge  could  be  constructed  substantially, 
like  that  orginally  built,  for  flSO.OO,  but  such  a  bridge 
as  the  public  necessities  require  will  cost  nearly 
1650.00.  C.  &  E.  Hawks  refuse  to  build  or  repair  the 
bridge,  and  the  mayor  and  common  council  of  the  city, 
having  first  called  upon  them  to  build  such  a  bridge  as 
the  public  necessities  require,  upon  their  refusal  to  do 
so,  have  called  upon  the  board  of  commissioners  of 
Elkhart  county  to  cause  the  same  to  be  constructed, 
under  the  provisions  of  the  act  of  March  7, 1885.  The 
board  of  commissioners  also  refused  to  construct  the 
bridge. 

"The  mayor  and  common  council  of  the  city  of 
Goshen  claim  that  as  the  bridge  which  must  be  con- 
structed will  cost  more  than  fSOO.OO,  they  have  no 
duty  in  the  premises  except  to  notify  the  board  of 
commissioners  of  the  county  of  the  necessity,  and  to 
call  upon  them  to  build  it  at  the  expense  of  the 
county.  They  also  claim  that  as  the  necessity  for  the 
construction  of  any  bridge  at  that  point  was  caused 
by  the  act  of  the  grantors  of  C.  &  B.  Hawks,  they,  and 
their  successors,  are  bound  to  maintain  the  same  and 
keep  it  in  repair  in  such  a  way  as  to  fully  provide 
for  the  public  requirements  at  all  times. 

"The  board  of  commissioners  claim  that  as  the 
bridge  is  a  private  bridge  they  are  charged  with  no 
duty  in  respect  to  it.  They  also  claim  that  they  are 
charged  with  no  duty  in  respect  to  said  bridge  for  the 
reason  that  if  the  county  or  city  is  required  to  pay 
such  a  part  of  the  cost  of  a  sufficient  bridge  as  exceeds 
the  cost  of  such  a  bridge  as  the  canal  company  and 
its  grantees  have  heretofore  maintained,  yet  this  ex- 
cess is  less  than  f500.00,  and  therefore  the  duty  of 
constructing  and  paying  for  it  rests  on  the  city,  and 
not  on  the  county.    They  also  claim  that  if  as  between 
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the  county  and  the  public  it  is  their  duty  to  construct 
a  sufficient  bridge  and  pay  for  the  same,  yet  they  are 
entitled  to  recover  from  C.  &  E.  Hawks  the  cost 
thereof,  or  at  least  a  sum  equal  to  the  cost  of  con- 
structing such  a  bridge  as  their  grantors  were  origin- 
ally bound  to  erect  and  maintain,  and  if  they  are  only 
entitled  to  recover  from  C.  &  E.  Hawks  the  said  sum, 
viz. :  f  150.00,  they  are  entitled  to  recover  the  residue 
of  the  cost  of  the  city,  as  such  residue  is  less  than 
1500.00.  C.  &  E.  Hawks  claim  that  they  should  not 
be  liable  for  any  part  of  the  cost  of  the  construction 
of  the  new  bridge  for  the  following  reasons,  to-wit: 
First.  That  the  new  bridge  ordered  to  be  constructed 
by  the  city  of  Goshen  is  entirely  different  from  the 
old  structure,  and  that  such  change  in  the  size,  loca- 
tion and  construction  of  the  new  bridge  is  required 
to  accommodate  the  new  and  different  rights  of  the 
public.  Second.  That  the  city  of  Goshen  ordering  the 
new  bridge  to  be  constructed  entirely  different  from 
the  old  structure  for  the  purpose  of  accommodating 
the  new  and  different  rights  of  the  public,  the  public 
authorities  have  adopted  this  bridge,  and  the  city  of 
Goshen  or  the  count v  of  Elkhart  is  bound  to  erect  and 
maintain  said  new  bridge  by  reason  of  their  adoption 
of  the  same.  The  questions  which  the  parties  hereto 
desire  to  submit  are  as  follows: 

"First.  Which  of  the  parties  hereto  is  required  to 
construct  the  bridge? 

"Second.  Which  of  the  parties  is  ultimately  liable 
for  the  cost  thereof,  or  any  part  of  the  cost? 

"Third.  Which  of  the  parties  is  liable  for  the  repair 
and  maintenance  thereof  after  construction? 

"It  is  agreed  that  after  the  court  has  decided  the 
first  question  a  writ  of  mandate  fiiay  issue  requiring 
the  party  adjudged  to  be  liable,  to  proceed  at  once  to 
erect  a  substantial  bridge,  sixteen  feet  wide,  to  be 
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placed  on  stone  abntments,  with  guarded  approach 
from  the  northeast,  so  constructed  as  to  allow  teams 
to  enter  from  Third  street  with  ease.  It  is  further 
agreed  that  after  the  court  has  decided  the  second 
question  it  shall  enter  judgment  against  any  party 
which  may  be  liable  for  the  cost  thereof,  where  such 
party  is  not  the  party  charged  with  the  duty  of  con- 
structing the  bridge,  the  amount  to  be  proven  to  the 
satisfaction  of  the  court  upon  the  completion  of  the 
bridge. 

* 'State  of  Indiana,  | 

J-ss: 
Elkhabt  County.   ) 

"The  city  of  Ooshen,  Indiana,  by  its  attorney,  A.  S. 
Zook,  the  board  of  commissioners  of  Elkhart  county, 
by  A.  Griner,  one  of  the  members  thereof,  and  C.  &  E. 
Hawks,  by  P.  E,  C.  Hawks,  one  of  the  members  of 
said  firm,  being  severally  duly  sworn,  say  that  the 
controversy  submitted  in  the  foregoing  case  is  real, 
and  the  proceedings  are  in  good  faith  to  detel*mine  the 
rights  of  the  parties. 

**A.  S.  Zook,  Att'y  of  said  City. 
'*A.  Griner, 
''Chairman  Board  County  Commissioners. 
''F.  E.  C.  Hawks. 

,     "Subscribed  and  sworn  to  before  me  this  29th  day  of 

September,  1894. 

'  'Charles  W.  Miller, 

[L.  S.]  "Notary  Public." 

The  ruling  and  judgment  of  the  court,  and  the  ap- 
pellants' exception  thereto,  are  as  follows:  "Come 
the  parties  and  this  cause  is  submitted  to  the  court 
on  the  agreed  statement  of  facts  filed  herein,  and 
the  court  having  seen  and  examined  the  agreed 
statement,  and  being  advised  in  the  premises,  finds 
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that  the  owners  of  the  hydraulic  canal  at  the  west 
end  of  North  street,  in  said  city,  and  that  the  de- 
fendants, C.  &  E.  Hawks,  being  the  owners  of  said 
canal  at  this  time,  are  now  liable  for  the  construction 
of  such  a  bridge,  and  that  neither  the  plaintiffs  herein 
nor  the  defendant  board  of  commissioners  are  liable 
for  the  same,  nor  for  any  part  of  the  cost  thereof.  It 
is,  therefore,  considered  and  adjudged  that  a  per- 
emptory writ  of  mandate  issue  out  of  and  under  the 
seal  of  the  court  to  the  defendants,  C.  &  E.  Hawks, 
commanding  them,  forthwith,  to  construct  a  substan- 
tial bridge  across  the  hydraulic  canal  to  the  west  end 
of  North  street,  in  the  city  of  Goshen,  the  said  bridge 
be  sixteen  feet  wide,  supported  on  stone  foundations, 
of  which  that  on  the  west  side  of  the  canal  shall  be  at 
the  place  where  the  west  end  of  the  present  bridge  is 
located,  and  that  on  the  east  side  of  the  canal  shall 
be  ten  feet  north  of  the  place  where  the  east  end  of 
the  present  bridge  is  located,  the  sides  of  the  said 
bridge  and  the  approach  at  the  northeast  corner  to  be 
provided  with  substantial  guards." 

It  is  further  considered  and  adjudged  by  the  court 
that  said  C.  &  E.  Hawks  pay  the  cost  of  this  proceed- 
ing, taxed  at  $ To  which  decision  of  the  court 

defendants,  C.  &  E.  Hawks,  at  the  time  excepted. 

The  facts  set  forth  in  an  agreed  case  under  the  sec- 
tion of  the  statute  above  cited  are  in  the  nature  of  a 
special  finding  of  facts  by  a  court,  or  a  special  verdict 
of  a  jury.  First  Ency.  of  Pleading  and  Pract  386  and 
autliorities  there  cited. 

Accordingly  it  was  held  in  Pennsylvania  R.  R.  Co.  v. 

Nihlacl'f  99  Ind.,  at  pp.  149,  151,  that  "In  an  agreed 
case,  under  section  553,  suprOy  no  pleadings  are  re- 
quired, nor  is  a  motion  for  a  new  trial  necessary.  But 
to  present  any  question  to  this  court  there  must  have 
been  an  exception  to  the  conclusions  of  law  upon  the 
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agreed  facts,  and  such  conclusion  must  be  assigned  as 
error  in  tkis  court.  Neither  of  these  things  has  been 
done  in  the  present  case."  To  the  same  effect  are  Day 
V.  Day  J 100  Ind.  460;  Fisher  v.  Purdue^  48  Ind.  323.  It 
may  be  the  exception  to  the  action  of  the  trial  court 
was  both  to  the  conclusions  of  law  and  the  judgment, 
and  that  such  exception  challenged  the  correctness  of 
both.  Be  that  as  it  may,  the  assignment  of  error  here 
calls  in  question  nothing  but  the  judgment.  Gener- 
ally, where  there  is  an  objection  to  the  judgment,  a 
motion  to  modify  it  must  be  made  in  the  trial  court 
before  any  question  can  be  presented  to  this  court 
concerning  the  same.  Berkcy  &  Oay  Furniture  Co.  v. 
Rascally  123  Ind.  502  (8  L.  R  A.  65);  Walter  v.  W alter j 
117  Ind.  247;  Sanxay  v.  Hunger ^  42  Ind.  44.  Whether 
it  was  that  part  of  the  judgment  adjudging  the  appel- 
lants liable  to  build  the  bridge  in  question,  or  that 
part  ordering  the  issue  of  a  peremptory  writ  of  man- 
date, commanding  them  to  so  build  it,  that  is  objected 
to,  is  not  disclosed  by  the  exception  or  the  assignment 
of  error.  If  it  was  the  former,  an  exception  to  the  con- 
clusions of  law  was  the  proper  remedy,  and  would 
have  made  the  objection  available  to  test  the  right  of 
appellees  to  recover  such  a  judgment.  If  the  objec- 
tion was  to  the  part  of  the  judgment  awarding  a  per- 
emptory writ  of  mandamus,  a  motion  to  modify  the 
same  must  precede  an  appeal  to  this  court,  in  order  to 
present  any  question  thereon,  where  the  overruling 
such  motion  might  be  assigned  for  error. 

We,  therefore,  hold  that  the  assignment  of  error 
presents  no  question  as  to  the  merits  of  the  con- 
troversy determined  by  the  trial  court. 

The  judgment  is,  therefore,  aflflrmed. 

Hied  March  25,  1806. 
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144    &5U 

M,^  The  Consumers'  Gas  Trust  Company  v.   Perreqo. 

Natural  Gas. — Damages, — Escploaion, — Leak  in  Jlfatn^^The  de- 
struction of  a  building  by  the  explosion  of  natural  gas  which  es- 
caped from  a  leak  in  a  high-pressure  main  80  or  90  feet  distant 
across  a  street,  and  reached  the  building  by  penetrating  the  soil  un- 
der its  frozen  surface,  renders  the  gas  company  liable,  where  it  had 
made  no  effort  to  prevent  the  leak,  although  this  had  continued  for 
several  years,  and  notice  of  th^  fact  had  been  given  to  line- walkers. 
(See  note  at  end  of  opinion.) 

Same. — Notice. — Leak  in  Main,— Ample  notice  of  a  leak  in  a  high- 
pressure  main  of  natural  gas  is  g^ven  to  the  owner  of  the  main  by 
a  continuance  of  the  leak  for  several  years,  and  also  direct  inf oxxna- 
tion  given  to  line- walkers. 

From  the  Marion  Superior  Court 

B.  N.  Lamb  and  B.  Hilly  for  appellant. 

J.  F.  Carson  and  C  N.  Thompson^  for  appellee. 

HowAKD,  J. — ^This  action  was  by  appellee  against 
appellant  and  others,  to  recover  for  injuries  received 
from  an  explosion  of  natural  gas. 

It  is  alleged  in  the  complaint,  that  on  the  day  of 
the  accident,  February  14,  1893,  and  for  a  long  time 
prior  thereto,  the  appellee  was  lawfully  an  occupant 
of  the  dwelling  house  at  the  southeast  comer  of  Illi- 
nois, and  Twenty-sixth  streets,  in  the  city  of  Indian- 
apolis; that  during  the  whole  period  of  such  occu- 
pancy the  appellant  was  engaged  in  drilling  and 
mining  for  natural  gas,  and  conveying  the  same  to 
said  city  by  means  of  high  and  low  pressure  mains, 
service  pipes  and  regulators,  laid  along  and  in  said 
Illinois  street,  immediately  in  front  of  and  adjacent 
to  said  dwelling  house  so  occupied  by  appellee;  that 
said  natural  gas,  so  conducted  along  and  through  said 
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mains,  pipes  and  regulators,  subjected  ttie  same  to  a 
great  strain  and  pressure,  to-wit,  often  of  one  hundred 
and  fifty  pounds  to  ttie  square  inch ;  that  the  said  gas 
is  of  a  highly  dangerous,  penetrating,  elusive  and  ex- 
plosive nature,  and  requires  great  care,  caution  and 
perfectly  tight  mains,  pipes  and  regulators,  in  order 
to  secure  safety  in  its  management  and  control;  all 
of  which  was  well  known  to  the  appellant;  that  the 
appellant  so  carelessly,  negligently  and  unskillfuUy 
constructed  and  maintained  its  said  mains,  pipes  and 
regulators  that  they  leaked  and  permitted  said  gas 
to  escape  from  control  in  large  quantities  for  many 
weeks  in  the  immediate  vicinity  of  appellee's  said 
dwelling;  that  such  escaping  gas  percolated  and  pene- 
trated through  the  loose  sand  and  gravel  until  it 
reached  and  accumulated  in  large  quantities  within 
the  foundations  and  under  said  dwelling  house,  all 
without  the  knowledge  or  fault  of  appellee;  and  that 
the  same  became  ignited  without  any  fault  or  negli- 
gence of  appellee,  thereby  causing  a  violent  explosion 
within  and  under  said  dwelling,  completely  demolish- 
ing the  same,  destroying  the  personal  property  of  ap- 
pellee and  causing  her  great  physical  and  mental  pain 
and  injury. 

To  this  complaint  a  general  denial  was  filed,  and 
the  cause  was  submitted  to  a  jury  for  trial.  On  a  ver- 
dict for  appellee  judgment  was  entered  in  her  favor 
for  $6,000.00,  and  this  appeal  followed.  The  only 
error  assigned  is  that  the  court  overruled  the  motion 
for  a  new  trial. 

The  ground  was  frozen  over  solid  at  the  time  of  the 
explosion,  and  the  leak  from  which  the  gas  es- 
caped into  the  earth  was  in  the  large  main,  at  a  point 
where  the  main  was  covered  by  a  "sleeve."  It  ap- 
pears that  in  the  fall  and  winter  of  1887  the  Broad 
Ripple  Natural  Qas  Company  laid  its  high  pressure 
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main  line  from  the  city  of  Indianapolis,  northward 
along  the  west  side  of  Illinois  street,  to  the  wells  from 
which  the  gas  was  obtained.  The  pipe  was  an  eight- 
inch  screw-joint,  wrought-iron  pipe.  In  constructing 
the  line,  the  company  had  a  force  of  men  laying  pipe 
from  the  city  north,  and  another  force  laying  pipe 
from  the  field  to  the  city;  and  these  two  forces  met  a 
little  south  of  the  house  under  which  the  explosion 
afterwards  took  place.  At  the  point  of  intersection 
the  pipes  could  not  be  screwed  together;  but  the  ends 
were  brought  up  close  and  connected  by  a  "sleeve." 
The  sleeve  was  fitted  over  the  ends  so  brought  to- 
gether and  caulked  with  lead. 

The  appellant  purchased  the  Broad  Ripple  line  in 
July,  1889;  and  the  main  question  for  decision  is 
whether  appellant  was  careless  and  negligent  in  the 
purchase,  inspection  and  maintenance  of  the  line  dur- 
ing the  three  years  and  a  half  from  said  purchase 
until  the  accident  in  February,  1893. 

The  evidence  submitted  to  the  jury  on  this  question 
is  exceedingly  voluminous.  It  appears  that  there  was 
no  connection  by  pipe  between  appellant's  main  and 
appellee's  house.  The  latter  was  supplied  with  gas  by 
the  Indianapolis  Natural  Gas  Company,  which  com- 
pany had  its  gas  main  also  in  Illinois  street  and  close 
to  appellant's  line.  The  location  of  the  sleeve  on  ap- 
pellant's pipe,  where  the  gas  leaked,  was  across  the 
street  and  about  ninety  feet  distant  from  appellee's 
dwelling.  The  sleeve  was  smooth  on  the  inside,  as 
was  the  pipe  on  the  outside.  The  inner  diameter  of 
the  sleeve  was  an  inch  and  a  half  greater  than  the 
outer  diameter  of  the  pipe  over  which  it  fitted.  This 
open  space  was  filled  in  with  lead.  There  was  evi- 
dence that  there  had  been  a  leak  at  this  point  and 
that  the  gas  escaped  through  the  earth  from  the  first 
laying  of  the  pipe,  six  years  before  the  explosion.    K 
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is  the  theory  of  the  appellee  that  during  all  these 
years  the  gas  permeated  the  surrounding  earth;  that 
it  escaped  more  readily  from  the  surface  during  the 
summer,  but  that  when  the  ground  was  frozen  over 
the  gas  was  forced  to  greater  distances  under  the 
hardened  crust.  At  the  time  of  the  purchase  of  the 
line  by  the  appellant,  a  test  of  the  line  was  made  by 
turning  on  full  gas  pressure,  being  nearly  or  quite 
three  hundred  pounds  to  the  square  inch.  It  is  argued 
that  there  being  a  leak,  even  at  that  time,  under  the 
sleeve,  the  great  pressure  thus  turned  on  still  further 
opened  or  displaced  the  lead  between  the  pipe  and  the 
sleeve,  and  consequently  that  the  escape  of  gas  was 
greater  after  that  test. 

Counsel  for  appellant,  in  arguing  that  there  was 
no  negligence  in  the  purchase,  care  and  maintenan(*e 
of  the  pipe  line,  contend:  (1)  That  appellant  employed 
as  superintendent  of  its  pipe  lines  and  gas  wells  a 
man  of  large  experience  in  such  work ;  (2)  that  before 
the  purchase  from  the  Broad  Kipple  company  the  line 
was  carefully  tested  and  found  in  good  condition; 
(3)  that  appellant  did  not  know,  and  had  no  means  of 
knowing  without  digging  up  its  entire  line,  of  the  ex- 
istence of  the  sleeve  in  question;  (4)  that  after  the  in- 
spection and  purchase  of  the  line,  the  appellant,  by 
its  line  walkers  and  other  employes,  kept  up  a  careful 
supervision  and  inspection  of  its  pipe  lines,  including 
that  on  Illinois  street,  almost  every  day  up  to  the  time 
of  the  explosion;  (5)  that  the  line  was  properly  laid, 
and  the  sleeve  and  joint  were  properly  and  skillfully 
constructed;  and  (6)  that  the  "appellant  did  not  know 
of  the  existence  of  the  sleeve,  or  of  a  leak  at  that 
point,  until  after  the  explosion.  Its  employes,  Wat- 
son, the  foreman  of  field  work,  laying  pipe,  making  re- 
pairs, etc.,  and  the  line  walkers,  Reichert  and  Harri- 
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son,  who  walked  over  the  line  every  few  days,  had 
never  discovered  any  evidences  of  a  leak  at  that  point, 
though  it  was  their  special  business  to  look  for  leaks." 

The  first,  second,  third  and  fifth  of  these  conten- 
tions have  reference  chiefly  to  care  exercised  in  test- 
ing and  discovering  the  condition  of  the  line  at  the 
time  of  its  purchase  from  the  Broad  Ripple  company; 
while  the  fourth  and  sixth  relate  chiefly  to  care  ex- 
ercised by  the  appellant  in  the  inspection  and  repair 
of  the  pipe  line  after  its  purchase. 

On  appeal  all  presumptions  are  in  favor  of  the  judg- 
ment; and  if  there  is  sufficient  competent  evidence  to 
sustain  it,  the  verdict  will  not  be  overthrown  by  rea- 
son of  anv  conflict  in  such  evidence. 

Mr.  Shackleton,  general  superintendent  of  the  ap- 
pellant company,  and  who  had  full  charge  of  the  lines 
and  wells,  gave  as  the  only  test  on  examination  of  the 
condition  of  the  line  made  at  the  time  of  the  purchase 
from  the  Broad  Ripple  company,  that  a  full  pressure 
of  about  three  hundred  pounds  was  turned  on  at  the 
wells;  and  he  said  that  the  line  "stood  the  pressure 
all  right,  apparently,"  and  that  he  did  not  know  of 
anv  leaks  therebv  disclosed.  He  also  knew,  he  said, 
that  the  main  pipe  was  eight  inches  in  diameter.  And 
he  said  that  he  did  not  learn  of  the  existence  of  the 
leak  until  a  few  davs  after  the  accident.  At  the  time 
of  the  purchase  he  did  not,  as  he  testified,  make  any 
inquiry  as  to  the  location  of  "sleeves"  on  the  line. 
They  received  from  the  Broad  Ripple  company  a  sur- 
veyed chart  of  the  line;  but  he  did  not  examine  it 
particularly.  The  chart  does  not  seem  to  have  been 
produced  on  the  trial,  although  in  possession  of  the 
appellant  company.  Mr.  Shackleton  had  never  looked 
on  the  chart  for  sleeves,  but  said  he  knew  from  what 
he  saw  that  thev  were  not  indicated  on  the  chart.  He 
did  not  make  inquiry  of  anyone  for  sleeves,  and  did 
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not  find  out  whether  there  were  any  on  the  line  op 
not  In  the  city  they  do  ordinarily  keep  memoranda 
of  all  sleeves,  so  that  if  there  is  a  break  or  a  leak 
they  can  examine  the  memoranda  and  determine 
where  it  is  located.  They  had  never  examined  the 
place  where  the  leak  was  at  the  sleeve  in  question. 
No  repairs  had  ever  been  made  by  the  company  at 
that  point,  from  the  time  of  the  purchase  until  after 
the  explosion. 

Mr.  Watson,  general  foreman  of  the  company  and 
assistant  of  the  superintendent,  in  charge  of  all  re- 
pairs, testified  that  after  the  explosion  he  had  the 
earth  dug  up  at  the  sleeve  and  found  a  leak  on  the 
under  side  of  the  sleeve,  between  the  sleeve  and  the 
pipe,  where  the  lead  seemed  to  have  been  "drawn 
out"  He  had  the  leak  caulked  by  hammering  the  lead 
all  back  in  tight  with  caulking  tools.  It  has  not  since 
leaked.  He  found  the  earth  all  around  blackened 
with  the  gas,  and  thought  it  would  take  some  time  to 
discolor  the  earth  in  that  way. 

Mr.  Lyman,  the  secretarj',  testified  that  there  is  but 
little  gas  turned  on  the  main  line  in  summer,  and  that 
there  is  no  regular  inspection  during  that  time. 

Mr.  Everett,  who  lives  in  the  neighborhood,  and 
who  was  a  witness  for  the  appellant,  had  smelled  gas 
on  the  street  for  a  long  time,  but  he  thought  it  came 
from  a  "regulator''  below  Twenty-sixth  street,  or 
from  one  above  that  street 

Mr.  Reichert,  a  line  walker  of  the  company,  whose 
business,  among  other  things,  was  to  examine  the  line 
for  leaks  and  to  caulk  them  when  found,  testified  that 
soon  after  he  went  on  the  line,  a  few  months  before 
the  explosion,  he  smelled  gas  a  few  feet  north  of 
Twenty-sixth  street,  but  he  thought  it  came  from  a 
regulator  about  200  feet  further  north. 

Mr.  Harrison,  another  line  walker,  was  at  one  time 
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told  by  a  Mr.  Watson,  riding  by  in  a  buggy  that  he 
smelled  gas  near  Twenty-sixth  street;  but  Mr.  Hani- 
son  testified  that  he  could  not  discover  any  leak,  and 
did  not  report  the  matter  to  the  office.  At  other  times 
he  smelled  gas  himself,  but  thought  it  came  from  a 
regulator.  This  was  about  two  years  before  the  ex- 
plosion. 

Mr.  Page,  a  witness  for  the  appellant,  and  who  lived 
on  Illinois  street,  near  Twenty-fifth  street,  had  fre- 
quently smelled  gas  near  the  locality  of  the  sleeve; 
but,  until  the  explosion,  had  no  knowledge  as  to 
where  it  came  from. 

Appellant's  evidence  shows  only  irregular  inspec- 
tion of  the  line,  except  in  cold  weather,  at  which  time, 
it  is  admitted,  it  would  be  difficult  to  detect  leaks  in 
the  main  line,  for  the  reason  that  the  gas  could  not 
penetrate  to  the  surface  through  the  frozen  ground. 

Appellee  produced  a  multitude  of  witnesses, 
amongst  them  one  of  the  contractors  and  other  per- 
sons who  had  aided  in  digging  and  covering  up  the 
trench  when  the  Broad  Ripple  liijie  was  first  laid ;  also 
plumbers,  gas-fitters  and  others  who  had  occasion  to 
pass  along  the  sidewalk  where  the  sleeve  was  placed; 
also  very  many  neighbors  and  other  persons  residing 
on  the  street,  in  the  immediate  vicinity.  These  wit- 
nesses, without  an  exception,  testified  that  there  had 
been  a  gas  leak  at  the  sleeve  almost  from  the  time  the 
main  was  first  put  down,  six  years  prior  to  the  ex- 
plosion. It  was  matter  of  common  talk  in  the  neigh- 
borhood. The  odor  was  sometimes  so  strong  that  pass- 
ers-by crossed  the  street  to  avoid  it.  One  witness,  in 
going  along  the  sidewalk  in  the  evening  with  a  lan- 
tern, turned  out  the  light  at  that  point  for  fear  of  set- 
ting fire  to  the  escaping  gas.  Several  of  the  witnesses 
bad,  at  different  times,  seen  the  gas  on  fire  as  it  came 
up  through  the  earth,  as  if  kerosene  oil  had  been 
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poured  out  and  was  burning  on  the  ground.  After 
rains,  and  when  water  stood  in  the  gutter,  the  gas  was 
often  seen  to  bubble  up  through  the  water. 

In  at  least  two  instances,  appellant's  agents,  the 
line  walkers,  Reichert  and  Harrison,  were  notified 
of  the  escaping  gas  at  the  sleeve  and  asked  to  repair 
the  leak.  No  repairs,  however,  were  ever  made  at 
that  point  until  after  the  explosion. 

To  say  nothing  of  the  notice  directly  given  to  ap- 
pellant's line  walkers,  it  would  seem  that  the  con* 
tinuous  leak  of  gas  at  this  sleeve  for  the  whole  period 
of  six  years,  and  particularly  during  the  three  years 
and  a  half  from  appellant's  purchase  to  the  date  of 
the  accident,  was  ample  notice  to  the  company  of  the 
existence  of  this  dangerous  defect  in  its  high-pres- 
sure main. 

The  appellee  testified  as  to  the  particulars  of  the 
accident;  that  it  o<*curred  in  the  evening;  she  had  lit 
the  lamp;  there  was  no  one  else  in  the  house  at  the 
time;  she  had  need  to  go  to  the  cellar  to  take  down  a 
crock  of  milk;  she  opened  the  cellar  door,  and  set  the 
lamp  on  a  bench  near  by,  to  show  light  down  the 
cellar- way;  as  she  went  down  she  thought  the  light 
grew  dimmer;  and  as  she  returned,  when  half  way  up 
the  stairs,  she  looked  up  at  the  lamp  standing  on  the 
bench  and  saw  that  the  light  had  grown  small  and 
burned  blue;  immediately  after,  and  before  she 
reached  the  top  of  the  stairway,  she  saw  the  lamp 
blaze  up.  She  remembered  no  more  until  she  found 
herself  fastened  in  the  ruins  of  the  house,  which  had 
blown  up  and  was  already  on  fire.  Her  neighbors 
extricated  her  from  the  wreckage.  She  had  not 
smelled  the  gas,  having  been  deprived  of  the  sense  of 
smell  for  many  years,  and  she  had  no  thought  of  there 
being  any  gas  in  the  cellar. 

As  the  house  was  supplied  with  gas  by  the  Indian- 
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apolis  company,  it  was  thought  at  first  that  the  ex- 
plosion had  been  caused  by  an  escape  from  that  com- 
pany's pipes.  Accordingly,  the  Indianapolis  com- 
pany spent  some  time  uncovering  its  service  pipe  from 
the  house  across  the  street,  and  also  its  main  pipe  for 
some  distance,  but  found  no  leak. 

It  was  sixteen  days  after  the  explosion  that  the  ap- 
pellant company  began  to  uncover  its  main  to  dis- 
cover whether  there  was  a  leak  there;  and  on  uncov- 
ering the  pipe  at  the  sleeve  the  gas  rushed  out  from 
the  leak  with  great  force. 

During  the  whole  period  of  sixteen  days,  from  the 
explosion  to  the  uncovering  of  the  sleeve,  the  escap- 
ing gas  continued  to  burn  in  jets  from  two  to  eight 
inches  high,  all  around  the  inside  of  the  north,  south 
and  west  foundation  walls  of  appellee's  house.  The 
gas  came  out  between  the  brick  and  from  the  ground 
along  the  bottom  of  the  walls.  Within  two  minutes 
after  the  uncovering  of  the  sleeve,  as  the  evidence 
shows,  the  jets  of  gas  in  the  foundations  of  the  house 
ceased  to  burn;  and  no  gas  could  be  discovered  there 
afterwards. 

The  earth  around  the  sleeve  was  found  black^ied 
wnth  gas.  The  ground  was  frozen  above  the  pipe,  and 
the  pipe  itself  lay  in  loose  gravel  and  sand.  There 
can  be  no  doubt,  as  the  jury  found,  that  the  gas 
passed  from  the  leak  in  the  sleeve  through  the  loose 
soil  until  it  reached  the  foundations  of  appellee's 
house,  eighty  or  ninety  feet  distant,  across  the  street. 

Counsel  for  appellant  say  that  appellee  was  negli- 
gent in  not  notifying  the  company  of  the  leak.  The 
leak  was  across  the  street  from  appellee.  She  did  not 
receive  her  gas  from  the  appellant.  It  is  hard,  there- 
fore, to  understand  how  she  should  have  thought  that 
the  leak  at  appellant's  sleeve,  ninety  feet  distant, 
even  if  she  knew  of  its  existence,  which  does  not  ap- 
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pear  from  the  evidence,  could  have  been  the  source  of 
any  danger  to  her. 

Other  matters  are  discussed  by  counsel,  including 
the  instructions  of  the  court;  but  we  are  unable  to 
discover  any  substantial  error  for  the  reversal  of  the 
judgment  The  rulings  of  the  court  throughout  the 
trial  and  the  instructions  were  quite  as  favorable  as 
appellant  could  ask;  and  in  view  of  the  almost  un- 
contradicted evidence,  we  are  unable  to  see  how  the 
jury  could  have  reached  a  different  conclusion. 

As  to  liabilities  of  parties  in  cases  of  explosions  of 
natural  gas,  see,  generally,  Oas  Fuel  Co.  v.  Andrews^ 
60  0.  St.  695  (29  L.  R.  A.  337) ;  Lebanon  Light,  Heat 
and  Power  Co.  v.  Leap,  139  Ind.  443  (29  L.  R.  A.  342); 
McOahan  v.  Indianapolis  NaVl  Gas  Co.y  140  Ind.  335 
(29  L.  R.  A.  355);  and  especially  the  exhaustive  and 
valuable  note  to  those  cases  in  29  L.  R.  A.  337. 

Judgment  affirmed. 

Filed  March  26,  1896. 

NoTB.~The  liability  for  negligence  in  the  escape  and  ezploeion  of 
natural  gas  is  considered  at  length  in  a  note  to  Gcm  Fuel  Co.  ▼.  An* 
drews  (Ohio),  29  L.  R.  A.  887. 
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Hire  v.  The  State. 

AppbllaTB  Proobdubs. — Waiver, — Sufficiency  of  Indictment, — An 
assignment  of  error,  that  the  court  erred  in  overruling  the  motion 
to  quash  the  indictment,  is  waived  by  failing  to  point  out  any  ob-     144       359| 
jection  to  the  indictment.  *!!? ^ 

Saks. — Weight  of  Evidence. — Criminal  Law. — A  conviction  sus- 
tained by  the  OTidence,  if  true,  cannot  be  reversed  on  appeal,  on 
the  ground  that  the  prosecuting  witness  was  unworthy  of  belief  be- 
cause of  his  immoral  character. 
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'EvTDKSCK— Admissions  of  Defendant  in  Criminal  Case, — ^Admis- 
sions of  defendants  in  a  criminal  case,  which  are  relevant  to  the 
issue,  may  he  given  in  evidence,  whether  or  not  he  testifies  as  a 
witness. 

Trial.— Evidence.— Crtmtnai  Law,-^Admitting  Original  Evidence 
After  Defendant  has  Closed. — Discretion, — The  trial  court  may,  in 
its  discretion,  permit  original  testimony  to  be  given  for  the  State 
in  a  criminal  case  after  defendant  has  closed  his  evidence. 

New  Trial,.— Newly  Discovered  Evidence,^Counter  Affldavit.^A 
new  trial  for  newly  discovered  evidence  of  a  witness,  who  testified 
on  the  former  trial,  is  properly  refused,  where  a  counter  affidavit 
of  such  witness  is  filed  in  which  she  states  that  her  affidavit  filed 
on  the  motion  for  a  new  trial  was  false,  and  that  the  testimony 
given  by  her  on  the  trial  was  true. 

Same. —  Newly  Discovered  Evidence,  —  Counter  Affidavit, —  The  trial 
court  may  allow  the  State,  on  a  motion  for  a  new  trial  for  newly 
discovered  evidence  in  a  criminal  action,  to  file  a  counter-affidavit 
at  any  time  before  the  ruling  on  such  motion. 

From  the  Madison  Circuit  Court. 

0.  M.  Ballard,  B.  B,  Call,  E.  B.  Ooodykoontz  and 
C  M.  Oreenlee,  for  appellant. 

W,  A.  Ketcham,  Attomey-Greneral,  Z>.  W.  Scanlan, 
Prosecuting  Attorney,  D,  L.  Bishop,  W.  A.  Kittinger 
and  E,  D.  Reardon,  for  State. 

Monks,  J. — Appellant  was  tried  upon  an  indict- 
ment charging  him  with  murder  in  the  first  degree, 
and  found  guilty  of  manslaughter. 

The  errors  assigned  are: 

1.  The  court  erred  in  overruling  appellant's  mo- 
tion to  quash  the  indictment. 

2.  The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

3.  The  court  erred  in  permitting  appellee  to  file 
the  supplemental  affidavit  of  Margaret  Bolton  over 
appellant's  objection. 

No  objection  to  the  indictment  is  pointed  out  and 
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the  first  error  assigned  should   be  considered   as 
waived. 

We  have,  however,  examined  the  indictment,  and, 
although  not  a  model  of  good  pleading,  we  think  the 
motion  to  quash  was  properly  overruled. 

It  is  urged  that  the  evidence  was  not  sufficient  to 
justify  a  conviction  of  appellant  for  the  reason  that 
the  testimony  of  the  prosecuting  witness  was  un- 
worthy of  belief  on  account  of  his  immoral  character. 
It  is  not  claimed  that  the  evidence  was  not  sufficient, 
if  true,  to  sustain  the  conviction. 

The  jury  were  the  judges  of  the  facts  of  the  case 
and  as  to  the  credibility  of  the  witnesses,  and  we  can 
not,  therefore,  reverse  the  case  on  the  weight  of  the 
evidence.    Deal  v.  S/a/e,  140  Ind.  354. 

The  next  cause  assigned  for  a  new  trial  is  that  the 
court  erred  in  permitting  John  Starr,  a  witness  for 
the  State,  to  testify  in  rebuttal,  that  appellant,  after 
he  was  arrested,  said  that  "on  the  night  Foust  was 
shot  he  staid  all  night  at  Starkey's."  It  is  claimed 
that  this  was  error  for  the  reason  "that  appellant  had 
not  testified  as  a  witness  in  his  own  behalf,  and  that 
the  same  was  not  proper  in  rebuttal." 

Admissions  of  a  defendant  in  a  criminal  case  re- 
levant to  the  issue  may  properly  be  given  in  evidence, 
whether  he  testifies  or  not.  But  it  is  claimed  that 
such  evidence  could  only  have  been  given  in  the  open- 
ing of  the  case  and  not  after  appellant  had  closed  his 
evidence.  It  was  within  the  discretion  of  the  trial 
court  to  permit  original  testimony  to  be  given  after 
appellant  had  closed  his  evidence,  and  appellant  had 
no  ground  of  complaint  on  that  account  unless  he  was 
refused  an  opportunity  to  give  evidence  in  opposition 
thereto.  Pittsburgh^  etc.,  R.  R.  Co.  v.  Noel,  77  Ind. 
110  (122);  Kdhlenheck  v.  State,  119  Ind.  118  ;  Trees 
V.  Edkin,  9  Ind.  654;   State,  ex  rel.,  v.  Parker,  38 
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Ind.  286;  Holmes  v.  Hinkle,  63  Ind.  518;  PerriU, 
Admr.y  v.  Nichols^  89  Ind.  444  ;  Bansbottom  v.  StatCj 
144  Ind.  250.  There  is  nothing  in  the  record  showing 
that  appellant  was  refused  such  an  opportunity. 

The  next  cause  for  a  new  trial  urged  by  appellant 
is  for  newly  discovered  evidence. 

In  support  of  this  cause  for  a  new  trial,  appellant, 
in  addition  to  his  own  affidavit  and  that  of  his  attor- 
ney, filed  the  affidavit  of  Margaret  Bolton,  that  she 
accidentally  shot  the  deceased  at  her  home,  and  that 
appellant  was  an  innocent  man.  Some  days  after  the 
motion  for  a  new  trial  was  filed,  but  before  the  court 
ruled  upon  the  motion,  the  prosecuting  attorney  filed 
a  counter  affidavit  of  said  Margaret  Bolton,  in  which 
it  was  stated  that  the  affidavit  filed  with  this  motion 
for  a  new  trial  was  false,  and  that  she  did  not  shoot 
William  Foust,  or  aid,  encourage  or  assist  anyone 
else  to  do  so;  that  she  did  not  directly  or  indirectly 
kill  him  or  cause  his  death,  and  had  nothing  whatever 
to  do  with  the  killing;  that  appellant  killed  the  de- 
ceased, William  Foust,  at  her  house,  etc.;  and  that 
the  evidence  she  gave  on  the  trial  was  true;  that  she 
was  sick  and  weak  and  was  importuned  and  fright- 
ened into  making  said  first  affidavit,  the  details  of 
which  are  set  forth  in  the  affidavit. 

Appellant  thereupon  filed  affidavits  of  several  per- 
sons contradicting  her  statements  as  to  being  fright- 
ened into  making  said  first  affidavit.  Said  Margaret 
Bolton  and  two  other  witnesses  testified  at  the  trial 
of  the  cause,  that  appellant  shot  and  killed  the  de- 
ceased at  Margaret  Bolton's  house. 

It  appears  from  the  affidavits  that  the  witness 
would,  if  a  new  trial  of  the  cause  were  granted^  testify 
at  the  second  trial  to  the  same  facts  as  at  the  first 
trial.    The  alleged  newly  discovered  evidence  could 
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only  be  used,  therefore,  to  impeach  her  credit  as  a 
witness,  provided  she  testified  at  the  second  trial. 

The  rule  is  that  a  new  trial  will  not  be  granted  for 
the  admission  of  newlv  discovered  evidence  to  con- 
tradict  or  impeach  the  testimony  of  a  witness  on  a 
previous  trial,  either  by  showing  that  the  reputation 
of  such  witness  was  bad  for  truth,  or  that  his  testi- 
mony on  a  former  trial  was  false.  Morel  v.  State^  89 
Ind.  275  (279),  and  cases  cited;  Sutherlin  v.  State,  108 
Ind.  389  ;  Hamm  v.  Rominey  98  Ind.  77  (83);  Jfourerv. 
State,  129  Ind.  587,  and  cases  cited  on  p.  588. 

The  case  of  Dennis  v.  State,  103  Ind.  142,  cited  by  ap- 
pellant, is  not  in  point  The  newly  discovered  evi- 
dence in  that  case,  the  court  said,  was  more  than  im- 
peaching in  its  character. 

The  court  did  not  err  in  overruling  the  motion  for  a 
new  trial.  It  was  within  the  discretion  of  the  trial 
court  to  allow  the  State  to  file  the  counter-affidavit 
of  Margaret  Bolton,  at  any  time  before  the  ruling 
upon  the  motion  for  a  new  trial  was  ruled  upon. 
Chnngs  v.  Chapman,  18  Ind.  194;  Smith  v.  State,  143 
Ind.  685. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  March  26, 1896. 


No.  17,141. 


Midland  Railway  Company  et  al.  v.  St.  Clair. 


Afpsllatb  Pbocedubb. — Waiver, — Appearance  by  Appellee, — Cot" 
lateral  Proceeding. — The  mere  appearance  by  an  appellee  to  a  col- 
lateral proceeding,  without  appearing  generally  or  consenting  to  a 
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submission,  does  not  waive  his  right  to  claim  that  all  the  parties 
'  have  not  been  brought  before  the  court  on  appeal,  where  such  ques- 
tion was  directly  raised  on  the  appearance. 

Sahb. — Waiver. — Parties, — The  appellee  cannot  waive  a  failure  of 
the  appellant  to  bring  before  the  court  the  necessary  parties  to  give 
it  jurisdiction. 

Same. — Necessary  Parties  to  Appeal.^Lien.-^An  appeal  by  certain 
defendants  from  a  judgment  declaring  that  the  lien  of  plaintiff  is 
superior  to  the  liens  of  the  other  defendants,  referred  to  in  the  com- 
plaint and  finding  of  facts,  which  specifically  names  each  defend- 
ant, will  be  dismissed,  where  the  other  defendants  are  not  brought 
before  the  Appellate  Court,  although  they  were  defaulted. 

Prom  the  Tipton  Circuit  Court 

H.  Crawford,  W.  B.  Crawford,  B.  K.  Elliott  and 
W.  F.  Elliott,  for  appellants. 

L,  F.  Limbert,  O.  Shirts  and  J.  A.  Kilhourne,  for 
appellee. 

Hackney,  C.  J. — The  appellee  sued  the  appellants, 
the  Midland  Railway  Company  and  the  Chicago  & 
Southeastern  Railway  Company,  and  numerous 
others,  setting  up  a  purchase  of  and  deed  for  that  part 
of  the  Midland  railway  and  road-bed  within  Hamilton 
county,  in  this  State,  at  a  sale  for  delinquent  and  cur- 
rent taxes ;  that  the  defendants,  other  than  said  Mid- 
land Railway  Company,  held  a  mortgage  and  judg- 
ment liens  against  said  property,  all  of  which  were, 
it  w^as  alleged,  junior  to  the  claim  of  the  appellee  for 
such  taxes.  As  to  the  Chicago  &  Southeastern  Rail- 
way company,  it  was  alleged  that  it  had  become  a  pur- 
chaser subsequent  to  the  tax  sale,  and  had  thereafter 
executed  a  mortgage  to  a  trustee,  who  was  also 
made  a  defendant. 

The  alternative  prayer  of  the  complaint  was  for 
the  quieting  of  appellee^s  title  to  the  property,  or  that 
he  be  adjudged  to  hold  a  lien  upon  the  property,  and 
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that  such  lien  be  declared  senior  to  the  claims  of  the 
several  defendants.  In  the  Tipton  Circuit  Court,  to 
which  a  change  of  venue  had  been  taken  from  the 
Hamilton  Circuit  Court,  all  of  the  defendants,  except- 
ing the  Midland  Railway  Company  and  the  Chicago 
&  Southeastern  Railway  Company,  were  defaulted, 
and  upon  a  trial  by  the  court,  as  between  the  appellee 
and  said  defendants  not  defaulted,  a  special  finding  of 
facts,  and  conclusions  of  law  were  stated,  and  the  fol- 
lowing entry  was  thereupon  made  and  placed  of 
record  bv  the  court:  "To  each  of  which  conclusions 
of  law  as  announced  by  the  court,  each  of  said  de- 
fendants, railway  companies,  at  the  time,  excepted. 
And  the  plaintiff  now  moves  the  court  for  judgment 
in  his  favor  on  said  findings  and  conclusions,  which 
motion  is  sustained  by  the  court,  and  the  court  now 
renders  judgment  accordingly.  It  is  therefore  con- 
sidered, adjudged  and  decreed  by  the  court  that  the 
plaintiff,  Henry  St.  Clair,  is  not  entitled  to  have  his 
title  quieted  in  the  said  tracts  of  land  and  railway 
road-bed  as  described  in  his  complaint  It  is  further 
considered,  adjudged  and  decreed  by  the  court  that 
there  is  due  the  plaintiff  from  the  defendant,  the  Mid- 
land Railway  Company,  said  sum  of  seven  thousand, 
six  hundred  and  ninety-three  dollars  and  seventeen 
cents  (17,693.17)  on  account  of  said  tax  lien  sued  upon, 
together  with  his  costs  and  charges  herein  laid  out 

and  expended,  taxed  at dollars,  and  that  the 

same  is  a  lien  in  favor  of  the  plaintiff  against  said 
tracts  and  parcels  of  land  and  railway  road  bed,  de- 
scribed in  the  complaint  and  foregoing  finding  of 
facts,  and  that  said  lien  is  superior  to  the  liens  of  the 
other  defendants  referred  to  and  mentioned  in  the 
complaint  and  foregoing  finding  of  facts.  And  it  is 
further  considered,  adjudged  and  decreed  by  the  court 
that  the  owners  of  said  property  shall  pay  to  the 
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plaintiff  herein  the  sum  of  17,693.17  and  all  costs  of 
suit  herein  laid  out  and  expended,  within  ninety  (90) 
days  from  this  date,  and,  in  default  of  the  payment 
thereof  within  the  time  aforesaid,  that  the  plaintiff 
shall  be  entitled  to  his  legal  and  equitable  rights  and 
process  for  the  collection  of  the  same  in  any  manner 
authorized  by  law  or  equity,  or  to  proceed  to  collect 
the  same  in  such  manner  as  may  be  ordered  or 
directed  by  any  court  of  general  jurisdiction  having 
jurisdiction  over  such  matters."  In  vacation  of  the 
circuit  court  the  Midland  Railway  Comt)any  and  the 
Chicago  &  Southeastern  Railway  Company  perfected 
what  they  here  treat  as  an  appeal  from  the  judgment 
and  decree  of  that  court.  Said  two  companies  and 
the  appellee,  St.  Clair,  are  the  only  parties  to  the 
record  in  this  court,  and  there  is  no  excuse  of  record 
or  by  assignment  of  error  for  not  making  parties  to 
the  appeal  herein  those  persons,  not  including  said 
companies,  who  were  defendants  in  the  trial  court. 

One  assignment  of  error  is  that  "The  decree  as  en- 
tered is  irregular,  erroneous  and  incapable  of  en- 
forcement.'^ The  appellee  questions  the  jurisdiction 
of  this  court  upon  two  grounds:  (1)  that  all  parties 
in  interest  under  the  proceedings  and  decree  of  the 
trial  court  are  not  before  this  court,  and  (2)  there  is  no 
valid  final  judgment  or  decree  of  the  circuit  court  from 
which  an  appeal  lies.  Notwithstanding  the  above 
quoted  assignment  of  error,  counsel  for  appellants 
insist  that  "The  judgment  was  in  every  respect  final. 
It  finally  adjudged  a  specific  sum  of  money  to  be  due 
from  the  railway  company  to  the  appellee,  St  Clair, 
on  account  of  a  tax  lien,  and  decreed  that  such 
amount  is  a  first  lien  on  the  railway  in  Hamilton 
county.  This  judgment,  until  reversed,  closes  the  con- 
troversy and  is  as  complete  an  estoppel  as  any  final 
judgment  could  ever  be.     The  only  steps  that  are 
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open  thereafter  to  the  plaintiff  are  to  take  steps  ^to 
collect  the  same.'  The  judgment  appealed  from  is 
not  interlocutory  or  intermediate,  but  regularly 
rendered  on  a  final  hearing,  and  because  ^the  plain- 
tiff moves  the  court  for  judgment  in  his  favor  on  said 
findings  and  conclusions.'  Every  question  presented 
by  the  issues  was  disposed  of  by  the  judgment  and 
left  no  further  power  in  the  circuit  court  to  grant  any 
further  judgment  on  the  pleadings  before  it" 

If  not  of  the  character  thus  claimed  for  the  judg- 
ment, there  was  nothing  from  which  to  appeal  to  this 
court,  and  the  proceedings  in  this  court  should  be  dis- 
missed. Graif  Y.SingeryAdmr.jlSl  Ind.  257,  and  author- 
ities there  cited.  Whether  the  decree  is  of  the  char- 
acter claimed  for  it  by  the  appellants  we  need  not  now 
dcide,  but,  accepting  the  appellants'  view,  for  the  pur- 
pose of  another  question,  we  proceed  to  inquire 
whether  the  appeal  can  be  entertained  without  bring- 
ing before  this  court  the  other  persons,  who,  with  the 
appellants,  were  co-defendants  below.  It  is  the  well 
settled  practice  that  all  parties  against  whom  the 
judgment  is  rendered  are  necessary  parties  appel- 
lant. Oregory  v.  Smith,  139  Ind.  48  ;  Bozettian  v. 
Cale,  139  Ind.  187  ;  State  v.  Ilodgin,  139  Ind.  498  ; 
BenhowY.  Oarrard,  139  Ind.  571  ;  Wood  v.  Clites^ 
140  Ind.  472;  Gourley  v.  Emhree,  137  Ind.  82;  CoU 
grove  v.  Brummitt^  41  N.  E.  Rep.  795;  section  647,  R. 
S.  1894. 

Appellants  seek  to  maintain  that  because  de- 
fendants not  joined  as  appellants  were  not  named  in 
the  decree  and  were  not  jointly  interested  with  the 
Midland  Railway  Company  in  the  payment  of  the  tax 
lien,  and  were  not  entitled  to  any  part  of  the  sum  re- 
covered, they  were  not  co-parties  united  in  interest. 
St  Clair  presented  by  his  complaint  an  issue  affecting 
alike  all  who  were  made  defendants,  namely:  the 
priority  of  a  valid  lien  in  his  favor.    If  the  lien  were 
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not  valid,  the  defendants  not  joined  in  this  appeal 
would  have  the  opportunity  of  pursuing,  for  their 
claims,  property  rendered  $7,693.17  more  valuable  by 
that  conclusion.  In  the  question  of  the  validity  of 
the  appellee's  lien,  every  defendant  had  an  interest  in 
harmony  with  that  of  the  two  companies  here  appeal- 
ing. This  conclusion  is  made  clearer,  perhaps,  by  a 
concession,  for  the  purpose  of  illustration,  that,  as 
claimed  by  the  appellants,  the  description  of  the  prop- 
erty sold  for  taxes  is  not  suflftciently  definite  in  the  de- 
cree to  constitute  a  valid  lien,  in  the  sense  in  which 
that  question  was  made  in  Sicatts  v.  Botverij  141  Ind. 
322,  and  if  for  that  reason  the  appellants  should 
reverse  the  decree,  it  would  then  be  found 
that  defendants,  interested  alike  with  appellants, 
had  been  precluded  by  a  judgment  which  did  not 
preclude  the  appellants.  Or,  if  the  complaint  should, 
from  the  defective  description  of  the  property  alleged, 
or  other  reason,  be  wholly  insuflSeient,  as  appellants 
contend  that  it  is,  there  is  neither  reason  nor  authority 
for  the  conclusion  that  the  other  defendants  could  not 
have  appealed,  though  having  suffered  a  default.  In 
the  light  of  the  authorities  we  have  cited  there  can 
be  no  doubt,  we  think,  that  such  defendants  were 
necessary  parties  appellant,  if  they  are  precluded 
by  the  decree,  upon  the  proposition  suggested,  as  the 
appellants  claim  to  have  been  precluded.  That  they 
were  so  precluded,  though  not  particularly  named 
in  the  decree,  is  no  more  in  doubt  than  that  the  appel- 
lants were  precluded.  It  is  decreed  that  said  lien  of 
St.  Clair  "is  superior  to  the  liens  of  the  other  de- 
fendants referred  to  and  mentioned  in  the  complaint 
and  the  foregoing  finding  of  facts."  The  special  find- 
ing of  facts  to  which  such  reference  is  thus  made, 
specifically  names  each  of  the  co-defendants  of  the 
appellants  and  states  the  amount  of  his  judgment  lien 
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against  the  property.  It  is  further  true  that  the  de- 
cree did  not  name  the  appellant,  the  Chicago  &  South- 
eastern Railway  Company,  and  there  is  no  more  rea- 
son to  claim  that  it  is  precluded  by  the  decree  fore- 
closing the  lien  of  St  Clair,  by  the  reference  to  "the 
other  defendants,"  than  that  the  co-defendants  of 
appellants  were  not  precluded. 

It  is  further  insisted  that  the  appellee,  before  ques- 
tioning the  jurisdiction  of  this  court  upon  the  proposi- 
tion that  all  necessary  appellants  were  not  in  court, 
has  waived  his  right  to  question  the  jurisdiction  of 
this  court  by  his  numerous  appearances  in  the  filing 
of  certain  motions,  briefs,  etc.,  on  collateral  proceed- 
ings by  way  of  injunction  granted  by  this  court  to 
protect  its  claim  of  jurisdiction  in  this  case  until  a 
bearing  might  be  had.  In  this  proposition  counsel  are 
in  error.  Before  the  submission  of  the  cause,  .and  in 
the  first  steps  taken  by  the  appellee,  he  questioned 
the  jurisdiction  of  this  court,  because  of  the  absence 
of  parties,  by  motion  to  dissolve  the.  injunction, 
and,  by  brief  in  support  thereof,  raised  that  question. 
However,  it  is  our  opinion  that  the  question  is  one 
that  the  appellee  could  not  waive.  In  Elliott's  App. 
Proced. ,  section  145,  it  is  said :  '  *  It  has  been  held  in  very 
many  cases  that  if  a  case  is  submitted  by  agreement 
the  appellee  waives  the  objection  that  co-parties  were 
not  notified.  We  venture  to  suggest,  notwithstanding 
the  formidable  array  of  cases,  that  the  doctrine  that 
an  agreement  to  submit  operates  as  a  waiver  is  not 
sound,  and  we  offer  as  a  reason  for  our  conclusion 
that  one  party  cannot  by  consent,  actual  or  implied, 
confer  jurisdiction  over  some  other  person.  A  person 
may,  of  course,  confer  authority  over  himself  and  his 
own  rights,  but  he  cannot  confer  authority  over  an- 
other person  or  his  rights,"  etc.  The  authorities  re- 
Vol.  144—24 
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ferred  to  in  the  text  are  not  in  conflict  witli  cup  con- 
clusion in  this  case  that  a  mere  appearance  to  a  col- 
lateral proceeding,  not  consenting  to  a  submission, 
not  appearing  generally,  but,  when  so  appearing, 
directly  raising  the  question,does  not  waive  the  right- 
The  reasoning  of  Judge  Elliott  is  sound  and  has 
fuller  force  on  the  facts  before  us  than  to  the  proposi- 
tion to  which  it  was  there  directed.  If  the  decree  is 
or  is  not  of  such  strength  as  to  constitute  a  final  de- 
termination this  appeal  should  be  dismissed,  in  the 
first  instance  because  of  the  defect  of  parties  appel- 
lant, and  in  the  second  because  of  the  absence  of  any 
basis  for  the  appeal.  Nor  is  the  question  one  which 
may  be  precluded  by  the  conduct  of  the  parties  to  the 
appeal,  since  it  is  the  practice  that  the  court,  discov- 
ering the  absence  of  jurisdiction,  will,  without  motion 
from  the  parties,  dismiss  the  appeal.  Hutts  v.  Martin^ 
131  Ind.  1. 

Pending  this  appeal,  and  to  protect  the  jurisdiction 
of  this  court  against  a  disposition  of  the  property  in 
question  by  a  receiver  appointed  after  the  decree 
from  which  this  appeal  was  taken,  we  granted,  on 
November  14,  1893,  a  restraining  order  directed  to 
such  receiver,  and  forbidding  interference  with  such 
property.  Having  now  ascertained  that  the  appeal 
is  not  properly  brought  into  this  court,  and  that  the 
protection  of  its  supposed  jurisdiction  is  no  longer 
essential,  said  restraining  order  is  dissolved  and  set 
aside.  And,  for  reasons  above  given,  the  appeal 
herein  is  dismissed. 

Filed  November  25, 1895;  petition  for  rehearing  overruled  March 
26, 1806. 
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No.  17,160. 

144    971 ; 

CmcAGO  &  Southeastern  Railway  Company        147  isoi 

V.  St.  Clair. 

AflBiomcsNT  OF  Erbobs.— TTAtfft  too  Ckneral  and  Uneertain,^Re- 
ceiver. — An  assignment  of  error  on  appeal  from  an  order  appoint* 
ing  a  reoeiTer,  that  "such  order  was  granted  contrary  to  statute," 
is  too  general  and  uncertain  for  consideration. 

Sajol — WJten  too  General.— i2eceiuer.— An  assignment  of  error  on 
appeal  from  an  order  appointing  a  receiver,  that  "such  order  is 
irregular  and  erroneous,"  is  too  general  for  consideration. 

Rbceiyxr. — Appointment  by  Judge  While  Holding  Court  in  An- 
other County.— A  judge  of  the  circuit  court,  who  is  holding  a  ses- 
sion in  one  of  the  counties  in  his  circuit,  may  make  an  order 
appointing  a  receiver  in  an  action  brought  in  another  county, 
under  section  1296,  R.  S.  18M,  providing  that  receivers  may  be  ap- 
pointed by  the  court  or  the  judge  thereof  "  in  vacation." 

Samb. — Appointment  After  Rendition  of  Decree, — A  receiver  may 
be  appointed  after  the  rendition  of  a  decree,  where  occurrences 
arise  which  threaten  the  effectiveness  of  such  decree. 

Prom  the  Tipton  Circuit  Court. 

S.  Crawford  and  W.  R.  Crawford,  for  appellant. 
L.  F.  Limbert  and  Shirts  &  Kilhourne,  for  appellee. 

Hackney,  C.  J. — On  the  2d  day  of  November,  1893, 
the  appellee,  Henry  St  Clair,  filed  in  the  office  of  the 
clerk  of  the  Tipton  Circuit  Court  his  verified  petition, 
entitled  ^^  Henry  St.  Clair  v.  Chicago  &  Southeastern* 
Raihoay  Co.y^^  in  which  petition  it  was  prayed  that  a  re- 
ceiver might  be  appointed  to  take  charge  of,  to  oper- 
ate, receive  the  income  from  and  maintain  the  posses- 
sion, until  otherwise  ordered,  of  the  railway  and  equip- 
ment of  the  Chicago  &  Southeastern  Railway  Com- 
pany. Said  petition  alleged  that  "on  the  26th  day  of 
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May,  1893/' the  petitioner  "recovered  judgment  in  this 
action  against  the  said  defendant  in  the  sum  of 
$7,693.17  and  the  foreclosureof  a  lien  therefor  upon  the 
railroad  property  of  the  defendant,  situate  in  the 
county  of  Hamilton,  and  State  of  Indiana,  the  said  sum 
being  amounts  due  for  taxes  heretofore  levied  and  as- 
sessed against  and  upon  the  said  railroad  property. 
That  in  said  decree  it  was  further  adjudged  that  said 
defendant  should  pay  the  sum  of  money  within  ninety 
days  from  the  date  thereof,  and  that  in  default 
thereof,  the  plaintiff  should  be  entitled  to  his  legal  and 
equitable  right  and  process  for  the  collection  of  the 
same  in  any  manner  authorized  by  law  or  equity,  and 
to  proceed  to  collect  the  same  in  such  manner  as  may 
be  ordered  or  directed  by  any  court  of  general  juris- 
diction having  jurisdiction  over  such  matter.  And 
the  plaintiff  now  shows  to  the  court  that  the  said 
sum  of  $7,693.17,  together  with  the  costs  of  said 
action  are  still  due  and  remain  wholly  unpaid,  no 
part  thereof  having  in  any  manner  been  paid  or  sat- 
isfied by  said  railroad  companies,  or  either  of  them, 
since  the  rendition  of  said  decree.  And  the  plaintiff 
further  avers  that  the  defendant,  the  Chicago  & 
Southeastern  Railroad  Company,  is  a  corporation 
owning  and,  until  the  times  hereinafter  mentioned, 
has  been  operating  a  line  of  railroad  known  as  the 
Chicago  &  Southeastern  Railroad,  extending  from  the 
City  of  Anderson,  in  Madison  county,  Indiana,  west- 
wardly  through  said  county  of  Madison  and  through 
the  counties  of  Hamilton,  Boone,  Montgomery,  and 
into  the  county  of  Parke,  all  in  the  State  of  Indiana, 
the  said  line  of  railroad  so  passing  through  the  county 
of  Hamilton,  being  the  identical  portion  thereof  for 
which  lien  for  taxes  was  in  this  cause  decreed  in  favor 
of  the  plaintiff."  The  petition  then  proceeds  to  al- 
lege the  existence  of  certain  mortgage  liens,  judg- 
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ments  and  claims  for  unpaid  employes'  services 
against  said  appellant's  line  of  railway;  that  the  ap- 
pellant was  insolvent;  that  the  operation  of  the  rail- 
way had  been  tied  up  by  mechanics,  laborers 
and  creditors  for  several  days;  that  the  value  of  the 
line  and  rolling  stock  was  $5,000.00  per  mile,  and  that 
the  earnings  of  the  road  for  the  six  months  prior  had 
been  appropriated  by  the  ofllcers  of  the  company, 
leaving  claims  unpaid.  The  theory  of  the  petition  was 
that  the  proceeding  for  the  appointment  of  a  receiver 
was  incident  to  and  a  part  of  an  action  to  establish  a 
lien  for  taxes  paid  by  St.  Clair,  though  it  alleges  the 
prior  recovery,  in  such  action,  of  a  judgment  for 
17,693.17,  and  a  decree  foreclosing  a  lien  therefor 
against  this  appellant's  railway  in  Hamilton  county, 
Indiana.  The  transcript  brings  into  this  court  the 
proceedings  had  in  an  action  by  St.  Clair  against  the 
Midland  Railway  Company,  this  appellant  and  num- 
erous others,  wherein  he  sought  by  complaint  and,  on 
the  26th  day  of  May,  1893,  obtained  a  judgment 
against  the  Midland  Railway  Company  for  f 7,693. 17, 
together  with  a  declared  lien  upon  the  railway  of  said 
company,  within  Hamilton  county,  Indiana,  prior  to 
all  claims  of  this  appellant  and  all  others,  defendants 
in  said  action.  Said  action,  it  appears,  was  instituted 
in  the  Hamilton  Circuit  Court  to  enforce  a  lien  for 
taxes  accrued  in  Hamilton  county  against  the  Mid- 
land railway  within  Hamilton  county.  The  venue  of 
said  action  was  changed  to  the  Tipton  Circuit  Court 
and  judgment  and  decree  followed,  as  we  have  shown. 
The  petition  for  a  receiver  was  heard,  and  a  receiver 
appointed  for  the  entire  railway  and  equipment,  con- 
sisting of  a  line  of  railway  extending  through  several 
counties  in  this  State,  including  Hamilton  county, 
but  not  including  either  of  the  counties  of  Tipton 
and  Howard.     The  appointment  was  made  on  the 
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13th  day  of  November,  1893,  and  in  vacation  of  the 
Tipton  Circuit  Court,  and  by  the  judge  of  said  court, 
in  chambers,  during  the  term  of  the  Howard  Circuit 
Court,  and  at  the  city  of  Kokomo,  in  said  county  of 
Howard,  the  said  counties  of  Tipton  and  Howard  then 
forming  one  circuit  over  which  said  judge  presided. 
The  transcript  brings  also,  into  this  court,  a  copy  of  a 
writ  of  supersedeas  issued  by  this  court  on  the  11th 
day  of  November,  1893,  in  the  appeal  of  the  Midland 
Railway  Company,  and  the  Chicago  &  Southeastern 
Railway  from  the  judgment  and  decree,  in  said  orig- 
inal action,  to  this  court 

The  errors  assigned  in  this  court,  in  the  present 
case,  are: 

1.  That  the  order  appointing  the  receiver  is  void 
because  the  judge  had  no  jurisdiction  over  the  person 
or  property  of  appellant. 

2.  That  such  order  is  irregular  and  erroneous. 

3.  That  no  suit  was  pending  in  said  Tipton  Circuit 
Court  against  appellant  when  said  order  was  granted. 

4.  That  such  order  was  granted  contrary  to  the 
statute. 

The  second  and  fourth  assignments  are  each  too 
general,  indefinite  and  uncertain  to  suggest  error. 
The  third  assignment  suggests  a  mixed  question  of 
law  and  fact,  and  is  not  predicated  upon  any  ruling 
pleading  or  evidence  in  the  case.  It  has  been  seen 
that  the  transcript  contains  the  proceedings  had  in 
the  original  cause,  but  we  have  not  held  that  such 
proceedings  are  a  part  of  the  record.  They  do  not 
appear  in  the  transcript  as  evidence,  nor  as  exhibits 
to  or  parts  of  any  pleading,  and  are  not  made  parts 
of  the  record  by  bill  of  exceptions  or  order  of  court. 
They  are  recited  in  the  transcript  apparently  as  steps 
preliminary  to  the  action  appointing  a  receiver.  The 
appellant  is  responsible  for  the  record  as  it  comes  to 
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US,  and,  if  we  are  to  indulge  presumptions  as  to  its 
object  in  bringing  these  recitals  into  the  transcript, 
the  presumption  must  be  that  it  was  to  exhibit  the 
case  auxiliary  to  which  the  receiver  was  appointed. 
These  proceedings  do  not  disclose  an  appeal  from  the 
judgment  in  that  case.  To  establish  that  fact  we  are 
referred  to  a  copy  of  a  supersedeas  writ  recited  by  the 
clerk  as  a  part  of  his  transcript,  and  which  is  not 
shown  to  have  come  into  the  record  as  evidence,  by 
bill  of  exceptions  or  order  of  court.  The  record  in  this 
case  discloses  no  appeal  bond  in  the  original  case. 
These  are  the  facts  from  which  we  must  judge,  if  we 
may  consider  them,  as  to  whether  a  case  was  pending 
in  the  lower  court  at  the  time  of  the  appointment  of 
the  receiver.  The  question  of  law  involved  in  this 
inquiry  arises  upon  the  construction  and  effect  of  the 
decree  in  the  original  cause,  which  decree  comes  to 
us,  as  w^e  have  shown,  by  the  recital  of  the  proceed- 
ings in  the  original  cause.  The  only  knowledge, 
brought  to  us  by  the  record,  of  the  hearing  of  the  peti- 
tion for  the  receiver,  IS  through  the  recitals  of  the 
order  of  the  judge  making  the  appointment.  By  said 
order  the  proceeding  is  treated  as  a  part  of  the  orig- 
inal cause;  it  finds  notice  to  the  appellant  of  the  ap- 
plication and  discloses  the  fact  that  evidence  was  ad- 
duced upon  the  hearing.  It  is  further  disclosed  that 
there  were  applications,  not  only  by  the  plaintiff,  but 
by  "intervening  petitions,"  and  that  there  was  a  hear- 
ing upon  the  petition  of  each.  No  intervening  peti- 
tions and  no  evidence  is  brought  into  the  record.  In 
considering  the  third  assignment  of  error,  we  think 
it  is  apparent  that  the  record  does  not  disclose  any 
question  of  law  made  available  thereby.  Assign- 
ments of  error  should  present  only  questions  of  law. 
R.  S.  1894,  section  667. 
The  fii*st  assignment  of  error:  that  "the  judge  had 
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no  jurisdiction  over  the  person  or  property  of  the  ap- 
pellant," remains  for  consideration  alone.  It  is  first 
insisted  that,  sitting  in  chambers  in  Howard  county, 
the  judge  of  the  Tipton  Circuit  Court,  who  was, 
ex  officio^  judge  of  the  Howard  Circuit  Court  then  in 
session,  exceeded  his  territorial  jurisdiction  in  pass- 
ing upon  the  application.  By  R.  S.  1894,  section  1236, 
it  is  expressly  provided  that  receivers  "may  be  ap- 
pointed by  the  court,  or  the  judge  thereof,  in  vaca- 
tion." This  is  a  provision  that  receivers  may  be 
appointed  "at  chambers,"  that  is  to  say,  "out  of 
court."  By  Art.  7,  section  9,  of  the  State  Constitution, 
and  section  1364,  B.  S.  1894,  judges  are  elected  by  the 
voters  of  their  respective  circuits,  are  required  to  re- 
side within  their  circuits,  and  are  known  as  the  judges 
of  their  circuits.  One  object  in  requiring  the  resi- 
dence within  the  circuit  over  whose  courts  the  judge 
presides,  was  to  enable  those  having  business  within 
the  circuit  to  find  the  judge  without  going  to  some 
remote  corner  of  the  State  to  transact  such  business. 
Business  of  the  character  requiring  speedy  action, 
such  as  the  granting  of  restraining  orders,  appointing 
receivers,  etc.,  was  contemplated  by  the  requirements 
as  to  residence.  A  proper  regard  for  the  business  of 
the  court  of  one  count v  in  a  circuit  would  denv  anv 
rule  which  would  require  the  judge,  probably  in  the 
midst  of  a  trial  of  great  importance,  to  drop  his  en- 
gagement and  hasten  to  another  county  of  his  circuit 
to  pass  upon  an  application  for  an  emergency  writ  or 
order.  Nor  was  it  contemplated,  when  our  judicial 
system  was  framed,  that  proceedings,  often  of  such 
emergency  as  to  demand  immediate  action,  should  lie 
over  until  the  judge  of  the  circuit  might  find  it  con- 
venient and  safe  to  the  business  in  hand  to  go  to  an- 
other county  specially  or  in  the  regular  course  of  his 
terms  of  court.    Hearings  in  chambers,  we  conclude, 
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therefore,  were  designed  to  be  held  in  any  county  of 
the  circuit  over  whose  courts  the  judge  may  preside. 
A  question  similar  to  this  was  so  decided  in  Cincifh 
natij  etc.,  R.  R.  Co.  v.  Sloan,  31  Ohio  St.  L 

It  is  further  contended,  against  the  jurisdiction  of 
the  circuit  judge,  first,  that  no  action  to  which  the 
petition  could  become  ancillary  was  pending,  the 
original  cause  having  been  finally  disposed  of  and 
judgment  rendered,  and,  secondly,  that  an  appeal  from 
the  original  judgment  to  this  court  had  been  per- 
fected, the  sui>ersedeas  writ  having  the  effect  to  stay 
all  further  proceedings  in  that  case.  Disregarding 
the  doubt  already  suggested  as  to  the  condition  of  the 
record  to  disclose  the  facts  involved  in  these  objec- 
tions and  regarding,  for  the  purposes  of  this  question, 
that  what  has  been  called  the  original  action  was 
pending  on  appeal  from  a  final  judgment  of  the  Tip- 
ton Circuit  Court  at  the  time  of  the  petition  for  a  re- 
ceiver, we  think  the  question  put  at  rest  by  the  former 
decisions  of  this  court.  In  Connelly  v.  Dickson,  76  Ind. 
440,  the  points  as  to  appointments  of  receivers  after 
final  decree  was  squarely  made,  and  this  court,  speak- 
ing by  Woods,  J.,  said :  "It  is  perhaps  of  rare  occur- 
rence that  courts  are  called  upon  to  appoint  a  receiver 
after  final  decree  in  a  cause,  but  that  such  appoint- 
ments mav  be  made  is  well  settled;  and  this  mav  be 
done  notwithstanding  the  original  bill  did  not  pray  a 
receiver,  since  the  appointment  in  such  case  is  made 
because  of  occurrences  subsequent  to  the  decree."  See 
authorities  there  cited.  In  Brinkwan  v.  Ritzinger^ 
Admx.^  82  Ind.  358,  a  receiver  had  been  appointed,  not 
only  after  the  final  decree,  but  after  an  appeal,  and 
this  court  said:  "He  may  be  appointed  after  the  de- 
cree, while  the  decree  remains  in  force,  whether  such 
relief  was  prayed  for  in  the  complaint  or  not,"  citing 
authorities.  And  it  was  there  further  said:  "That  suit, 
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having  been  appealed  to  the  Supreme  Court,  may  be 
regarded  as  yet  pending  for  the  purpose  of  an  applica- 
tion for  a  receiver  of  the  rents  and  profits,  and  we 
think  the  court  that  rendered  the  decree  appealed 
from  was  the  proper  court  to  hear  and  determine  such 
application;  whether  the  application  be  made  by  mo- 
tion or  petition,  or  in  the  form  of  a  complaint,  is,  under 
our  practice,  immaterial  in  such  a  case/'  The  oflBice  of 
a  receiver  is,  manifestly,  to  aid,  by  the  preservation  of 
property,  in  making  effective  the  court's  decree.  It 
has  always  been  regarded  as  an  auxiliary  or  ancillary 
proceeding,  and  rarely,  if  ever,  as  an  independent  pro- 
ceeding. If  occurrences  arise  after  decree  which 
threaten  the  effectiveness  of  the  decree,  why  should 
not  the  power  exist  to  then  make  the  appointment? 
In  the  present  case,  when  the  venue  was  changed  to 
Tipton  county,  the  parties  impliedly,  as  well  as  by 
necessary  operation  of  law,  submitted  to  the  jurisdic- 
tion of  that  court  all  incidental  personal  and  property 
rights.  Of  course,  we  do  not  suggest  that  as  to  per- 
son or  property  the  incidental  right  to  the  appoint- 
ment of  a  receiver  without  notice  was  carried  into  the 
Tipton  Circuit  Court  But  by  force  of  the  change  of 
venue  any  decree  or  judgment  as  to  property  or  per- 
son becomes  binding  as  to  property  as  well  as  to  the 
person,  the  same  as  if  rendered  in  the  county  in  which 
the  suit  originated.  So  with  reference  to  any  inci- 
dental right.  Theappointment  of  a  receiver,  where  the 
petition  and  proof  disclose  sufficient  facts,  is  a  right 
incidental  to  theoriginal  suit  and  is  bindingalikeupon 
person  and  property,  as  the  original  decree.  Here 
the  record  discloses  notice  of  the  petition.  The  suf- 
ficiency of  the  petition  is  not  made  a  question  by  as- 
signment of  error,  and  we  venture  no  opinion  thereon. 
The  questions  of  insolvency,  the  character  of  the  rail- 
way with  reference  to  its  admitting  of  a  receivership 
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for  that  part  of  the  line  within  Hamilton  county  alone 
without  interference  with  public  rights,  and  questions 
of  like  character  do  not  inyolye  the  jurisdictional  ob- 
jection to  the  action  of  the  judge  of  the  Tipton  Circuit 
Court,  but  go  rather  to  the  propriety  of  action  than  to 
the  power  to  act 

We  conclude,  therefore,  that  no  available  error  is 
disclosed  by  the  record,  and  the  order  of  the  circuit 
judge  is  affirmed. 

Filed  NoTember  36, 18D5;  pefeition  for  rahearing  overruled  March 
«6y  1896. 


No.  17,595. 
MOBRISON  ET  AL.  V.  MORRISON. 


144  979 
146  27« 
146    392 


Bnx  OF  Exceptions.— TTA^n  Not  a  Part  of  Reeord,— Filing,— Cer-  l|*J  ^o 
tyUsate, — Material  included  in  a  manuscript,  although  bearing  the 
form  of  a  biU  of  exceptions,  cannot  be  considered  on  appeal,  where 
it  was  not  filed  in  the  clerk's  office,  and  is  not  certified  to  be  a  copy 
of  the  original  bilL 

Appbllatb  Pbocedubb.— Agreed  Com.— BiK  of  Exc^tion8,'—A 
purported  agreement  between  the  parties  as  to  the  facts  contained 
in  the  transcript,  standing  immediately  after  the  entry  of  the  de- 
cree, without  a  preceding  caption,  or  other  indication  showing  an 
intention  that  it  should  be  embodied  in  a  bill  of  exceptions,  fol- 

I  lowed  by  a  certificate  that  the  foregoing  is  a  full,  true,  and  com- 
plete transcript  of  aU  papers  and  entries  in  the  cause  as  the  same 
appear  of  record,  cannot  be  considered  on  appeal,  as  it  is  not  a  biU 
of  exceptions  or  an  agreed  case,  as  authorized  by  section  562,  R.  S. 
1894. 

Prom  the  Koscuisko  Circuit  Court 
J.  D.  Widamarty  for  appellants. 
W.  D.  FrazeTy   for  appellee. 

Hackney,  C.  J. — The  record  in  this  case  recites  cer- 


380  SUPREME  COURT  OF  INDIANA, 

Moniaon  et  aZ.  «.  Horrisoa. 

tain  issues  between  the  parties;  that  the  cause  was 
^'submitted  to  the  court  for  hearing  and  trial  on  the 
complaint,  cross-complaint,  pleadings  and  proofs  of 
the  parties;"  the  finding  of  the  court  in  favor  of  the 
appellee,  and,  over  the  motion  of  the  appellants  for  a 
new  trial,  decree  was  rendered  in  favor  of  the  appel- 
lee, quieting  the  title  in  him  to  a  certain  island  in 
Wawasee  Lake.  As  a  part  of  the  decree  the  appel- 
lants were  given  time  to  file  a  bill  of  exceptions,  but  it 
is  not  shown  by  any  file  mark,  order  book  entry,  cer- 
tificate  of  the  clerk,  or  in  any  other  manner  that  such 
bill  was  ever  filed.  Following  the  entiy  of  the 
decree,  as  copied  into  the  record,  the  transcript  con- 
tains the  original,  or  a  copy,  of  what  purports  to  be  an 
agreement  between  the  parties  as  to  the  facts,  with 
certain  copies  of  tax  title  deeds  and  receipts.  Next 
following  is  a  certificate  by  the  clerk  that  "the  fore- 
going is  a  full,  true  and  complete  transcript  of  all  the 
papers  and  entries  in  said  cause  as  the  same  appear  of 
record,"  etc.  Immediately  following  the  certificate  is 
the  assignment  of  error  that  "the  court  below  erred 
in  overruling  plaintiff's  motion  for  a  new  trial  in  said 
cause."  Then  follows  a  certificate,  or  copy  of  cer- 
tificate, as  to  a  bill  of  exceptions,  reciting  that  "the 
above  and  foregoing  contains  all  of  the  evidence  so  in- 
troduced and  filed  as  aforesaid,"  with  objections,  ex- 
ceptions, etc.,  and  concludes  as  follows:  "And  on  the 
3d  day  of  September,  1894,  the  defendants  tendered 
their  bill  of  exceptionsand  prayed  that  thesameraight 
be  signed,  sealed  and  made  a  part  of  the  record  in  this 
cause,  which  is  accordingly  done,  this  3d  day  of  Sep- 
tember, 1894.  Edgar  IIaymond,  Judge." 

This  certificate,  whether  the  original  or  a  copy,  is 
manifestly  not  within  the  transcript  as  certified  by 
the  clerk.  If  it  ever  had  anv  connection  with  the 
agreed  statement  of  facts,  there  is  nothing  in  the 
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record  so  indicating.  If  the  agreed  statement  of  facts 
was  ever  embodied  in  a  bill  of  exceptions,  snch  agree- 
ment, or  the  copy  thereof  in  the  transcript,  is  not  pre- 
ceded by  a  caption  or  other  indication  to  that  effect 
or  showing  that  it  was  so  intended. 

This  is  not  an  agreed  case  as  authorized  by  section 
662,  R.  S.  1894  (section  663,  R.  S.  1881);  WitZy  Admr., 
r.  DcUey  129  Ind.  120;  Citizens  Ins.  Co.  v.  Harris^  108 
Ind.  392;  Robertson  ▼.  Huffman^  101  Ind.  474;  Penn- 
sylvania Co.  y.  Niblacky  99  Ind.  149. 

Upon  the  theory  that  the  agreement  as  to  the  facts 
was  to  be  substituted  for  the  evidence  in  the  case,  and 
to  be  employed,  instead  of  introducing  in  the 
regular  way  tlie  oral  and  documentary  evidence,  a  bill 
of  exceptions  would  be  necessary  to  present  any  ques- 
tion arising  upon  the  evidence.  See  cases  above  cited. 
If  this  were  not  the  theory  of  the  proceeding  em- 
ployed, the  motion  for  a  new  trial  and  the  taking  of 
time  for  the  bill  would  not  have  been  necessary.  We 
cannot  accept  the  record  as  purporting  to  contain  a 
bill  of  exceptions,  but  if  the  material  included  in  the 
transcript  could  be  deemed  to  bear  the  form  of  a  bill 
of  exceptions,  its  filing  in  the  clerk's  office,  or  at  least 
the  certificate  of  the  clerk  that  it  was  a  copy  or  the 
original  bill,could  not  be  dispensed  with.  Jamison  v. 
State,  ex  rely  13  Ind.  App.  2ft4. 

The  questions  suggested  by  the  motion  for  a  new 
trial  depend  upon  the  evidence,  and  since  the  evi- 
dence is  not  in  the  record  no  available  error  is  pre- 
sented. The  judgment  of  the  circuit  court  is,  there- 
fore, affirmed. 

FUed  March  27,  1896. 
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No.  17,747. 
RUSHTON  ET  AL.  V.  HaBVEY  BT  AL. 


BnciMT.— CTiilctteM  Second  W%fe.^HtubafuiFB  ChUdren  by  Fmnmt 
Marriage. — Real  Estate, — Land  set  off  to  a  ohildless  widow,  whose 
husband  left  children  by  a  former  marriage  surviving  him,  upon  her 
refusal  to  accept  the  provisions  of  his  will,  in  accordance  with  sec- 
tion 2488,  R.  8.  1881,  giving  a  widow  one-third  of  her  husband's  real 
estate,  whether  he  dies  testate  or  intestate,  of  which  she  can  only  be 
divested  by  accepting  the  provisions  of  his  will,  descends,  upon  her 
death,  to  such  children  freed  from  any  provisions  of  the  will,  under 
section  2487,  providing  that  if  a  man  marry  a  second  wife  and  has 
no  children  by  her,  but  has  children  alive  by  a  previous  wife,  the 
land  descending  to  his  wife  shall,  at  her  death,  descend  to  his  chil- 
dren. 


I 


From  the  Morgan  Circuit  Court 

J.  M.  Bishop  and  W.  22.  Harrison,  for  appellants. 

J".  H.  Blair  and  C  O.  Rentier ,  for  appellees. 

McCabb^  J. — ^The  appellants  brought  this  suit 
against  the  appellees  to  quiet  their  title  in  certain 
land  situated  in  Morgan  county^  described  in  the  com* 
plaint.  The  issues  formed  were  tried  by  the  court 
without  a  jury,  resulting  in  a  special  finding  of  facts 
on  which  the  court  stated  conclusions  of  law  favor- 
able to  the  appellees,  Otto  Rushton  and  William  F. 
Harvey,  upon  which  they  had  judgment.  The  con- 
clusions of  law  are  assigned  for  error. 

The  material  facts  found  are  that  Joshua  Rushton, 
on  July  11,  1877,  was  the  owner  of  120  acres  of  land 
in  said  county  particularly  described;  that  on  that 
day  said  Rushton  duly  executed  his  last  will  and 
testament,  by  which  he  devised  to  his  wife,  Sally 
Rushton,  1400.00  and  one-third  of  all  the  rents  and 
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profits  of  his  real  estate  during  her  natural  lifetime; 
and  he  devised  to  his  grandson.  Otto  Rushton,  f  200.009 
and  if  he  shall  die  while  a  minor,  then  said  sum  to  go 
to  any  legal  heirs;  and  he  further  devised  all  the  resi- 
due of  his  estate,  both  real  and  personal,  to  the  chil- 
dren of  his  son  Caleb  G.  Rushton,  after  his  debts  and 
funeral  expenses  are  paid;  he  directed  his  personal 
property  to  be  sold  at  public  sale,  the  proceeds  to  pay 
the  above  bequests  and  debts  and  expenses  of  admin- 
istration; said  will  was  probated  November  26, 
18TT;  said  Joshua  Rushton  at  his  death,  which 
occurred  prior  to  November  26,  1877,  left  surviving 
him  Sally  Rushton,  his  widow,  and  his  son  and  only 
living  child  and  defendant,  Caleb  C.  Rushton,  and  his 
grandson  and  only  child  of  a  deceased  son  of  said 
Joshua  Rushton,  Otto  Rushton,  defendant  herein; 
that  at  the  time  of  the  execution  of  said  will,  and  at 
the  time  the  same  was  proven  and  recorded,  as  above 
found,  said  Caleb  C.  Rushton  had  three  children, 
Charles  B.,  Grovner,  and  Otis  Rushton,  who  are  the 
plaintiffs  in  this  action,  and  are  the  persons  and  chil- 
dren meant  and  intended  in  this  provision  in  said  will, 
to-wit:  "I  further  will  and  devise  all  the  residue  of 
my  estate,  both  real  and  personal,  to  the  children  of 
my  son,  Caleb  C.  Rushton,  after  my  debts  and  funeral 
expenses  are  paid;"  that  the  executor  named  in  the 
will,  after  qualifying,  in  settling  the  estate,  sold  one 
of  the  40-acre  tracts  of  land  devised  and  one-half  of 
another,  and  after  final  settlement  of  the  estate,  was 

discharged  on  the  —  day  of ,  1880;  that  on 

April  10,  1878,  said  Sallie  Rushton,  as  widow  of  said 
Joshua,  elected  not  to  take  under  or  accept  the  pro- 
vision made  for  her  in  said  will,  but  to  avail  herself  of 
the  provision  made  for  her  by  the  statutes  of  the 
State,  and  for  that  purpose  demanded  $500.00  in 
money,  which  the  executor  paid  to  her,  and  she  filed 
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her  petition  in  partition  against  the  legatees  and 
heirs  of  said  Joshua^  deceased;  that  such  proceedings 
were  had  thereon  in  the  Morgan  Circuit  Court,  where 
the  same  was  filed,  that  judgment  was  rendered,  that 
one-third  in  value  of  said  land  was  assigned  and  set 
oflf  to  her  by  commissioners,  under  the  order  of  said 
court,  which  is  described  by  metes  and  bounds, 
amounting  to  19  42-100  acres,  which  was  duly  con- 
firmed by  said  court  on  June  — ,  1878;  that  said 
Sallie  was  the  second  wife  of  said  testator,  and  had 
no  child  by  virtue  of  said  marriage  with  said  Joshua; 
that  defendant  Caleb  C.  Rushton,  was  a  son  and  child 
of  a  former  wife  of  said  testator,  Joshua,  and  survived 
him,  and  said  Otto  Kushton  was  and  is  the  son  of 
Jesse  Bushton,  deceased,  who  was  a  son  and  child  of 
said  Joshua  by  his  said  former  marriage,  and  survived 
said  Joshua;  that  said  defendant,  William  F.  Harvey, 
recovered  a  judgment  against  said  defendant,  Caleb 
C.  Rushton,  in  the  Marion  Circuit  Court,  in  this  State, 
on  April  6,  1893,  for  |382.7T  and  costs,  and  filed  a 
transcript  thereof  in  the  oflSce  of  the  clerk  of  Morgan 
Circuit  Court  on  April  12, 1893,  and  the  same  was  duly 
entered  of  record  and  docketed;  that  on  August  10, 
1894,  execution  was  issued  on  said  judgment  against 
Caleb  C.  Rushton  to  the  sheriff  of  said  Morgan  county, 
who  levied  the  same  on  said  land  so  set  off  to  said 
Sallie,  and  on  September  15,  1894,  he  duly  sold  the 
same  on  said  execution  to  said  Harvey  for  $415.67  and 
issued  to  him  in  due  form  a  certificate  of  such  sale; 
that  after  said  land  had  been  so  set  off  to  said  Sallie, 
namely,  on  September  5,  1884,  she  sold  and  conveyed 
by  quit  claim  deed  her  interest  therein  to  said  Csileb 
C.  Rushton;  that  on  March  10,  1894,  said  widow, 
Sallie,  died  intestate,  plaintiffs  and  defendants  sur- 
viving her.  The  conclusions  of  law  stated  are  sub- 
stantially as  follows:    L    That  the  land  set  off  to 
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said  widow  descended  to  her  in  fee  simple  from  Iier 
said  husband  and  as  the  suryiving  widow  of  Joshua 
Bushton,  deceased*  2.  That  at  the  death  of  Sallie 
Rushton  said  land  so  set  ofF  to  her  descended  to  and 
vested  equally  in  said  Caleb  G.  Rushton,  the  only  sur- 
viving child  of  Joshua  Rushton,  deceased,  and  in  Otto 
Rushton,  the  only  surviving  child  of  a  deceased  son  of 
Joshua  Rushton,  deceased,  each  taking  one-half 
thereof  in  fee  simple.  3.  That  the  interest  and 
share  of  said  Caleb  C.  Rushton  in  said  land  so  set  off 
to  said  widow  passed  to  and  vested  in  him  subject  to 
the  lien  of  the  judgment  held  by  said  Harvey  against 
said  Caleb,  and  that  said  judgment  is  a  valid  and  sub- 
sisting lien  against  the  interest  of  said  Caleb  in  said 
land.  4.  That  said  defendant,  William  P.  Harvey, 
takes  nothing  by  virtue  of  the  sheriff's  sale,  set  out  in 
the  above  special  finding. 

It  is  contended  by  the  appellant  that  the  land  set  off 
to  the  widow,  though  she  be  a  childless  second  wife,  did 
not  descend  from  her  to  the  children  of  her  deceased  hus- 
band by  a  former  marriage,  as  provided  by  the  statute, 
but  passed  by  virtue  of  the  will  to  the  legatees  named  in 
the  residuary  clause  of  the  will.  The  appellees  contend 
that  it  descended  under  the  statute  from  the  widow  to  the 
children  of  her  husband,  by  the  former  marriage,  sur- 
viving him  and  the  descendants  of  such  as  were  dead. 

Under  section  2640,  R.  S.  1894  (R.  S.  1881,  section 
2483),  a  widow  inherits  one-third  of  the  real  estate  of 
her  deceased  husband  in  the  absence  of  creditors, 
whether  he  dies  testate  or  intestate,  and  she  can  only 
be  divested  of  her  interest  by  accepting  the  provisions 
of  a  will,  or,  as  the  statute  now  is,  by  her  failure  to 
make  her  election  whether  she  will  take  under  the  law 
within  one  year  after  the  probate  of  the  will.  Collins 
V.  Collins,  126  Tnd.  559;  R.  S.  1894,  section  2666  (R.  S. 
Vol.  144—25 
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1881y  section  2505).  The  testator  having  died  prior 
to  November  26, 1877,  section  2487,  B.  S.  1881,  was  in 
force,  controlled  and  governed  the  status  of  the  title  to 
that  land.  That  section  provided  ^That  if  a  man 
marry  a  second  or  other  subsequent  wife,  and  has  by 
her  no  children,  but  has  children  alive  by  a  previous 
wife,  the  land,  which  at  his  death  descends  to  suc& 
wife,  shall  at  her  death  descend  to  his  children.'^ 

The  words  "children  alive"  in  the  above  proviso 
have  been  construed  by  this  court  to  mean  children 
or  their  descendants  alive.  Scott  v.  Silvers^  64  Ind.  76. 
The  above  quoted  section  was  amended  in  1889,  Acts 
of  1889,  p.  430,  R  S.  1894,  section  2644,  so  as  to  vest 
in  such  second  or  other  subsequent  childless  wife  a 
life  estate  only,  instead  of  a  fee  simple  interest.  But 
that  amendment  having  been  made  long  after  the 
death  of  Joshua  Bushton,  the  descent  was  cast  and 
the  title  vested  by  virtue  of  the  section  before  its 
amendment.  The  amendment  was  not  intended  to 
have  a  retrospective  effect.  The  two  sections  of  the 
statute  above  referred  to  having  vested  the  title  in  fee 
simple  in  Sallie  Kushton,  she  having  elected  to  take 
under  the  law,  relieved  it  from  any  control  or  influence 
from  the  will  of  her  husband.  When  she  elected  to 
take  under  the  law  the  descent  was  cast  and  the  title 
vested  irrevocably  in  her  in  fee  simple,  and  there  is 
only  one  way  by  which  that  title  could  be  divested, 
and  that  is  by  her  death.  By  her  death  the  title  did 
not  pass  back  under  the  control  of  the  will,  but  the 
proviso  quoted  made  the  title  descend  to  the  children 
of  her  deceased  husband  by  a  former  marriage  and 
to  the  children  of  such  of  them  as  are  dead.  Scott  y. 
Silvers,  mipra.  That  is  what  the  trial  court  correctly 
stated  the  law  to  be.  But  how  the  court  came  to  the 
fourth  conclusion  of  law  we  are  wholly  unable  to 
conjecture.    It  was  to  the  effect  that  Harvey ^s  sheriff 
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sale  of  Caleb  C.  Rushton's  interest  was  mvalid,  yet 
there  is  no  fact  stated  in  the  finding  or  reason  sug- 
gested in  argument  that  has  the  slightest  tendency  to 
invalidate  the  sheriff's  sale.  The  finding  shows  that 
Sallie  Rushton  died  March  10,  1894,  and  that  the 
sheriff's  sale  took  place  September  15,  1894,  on  an 
execution  that  issued  on  August  10,  1894. 

The  execution  being  issued  and  the  sale  being  made 
after  the  death  of  Sallie  Rushton  the  title  to  the  un- 
diyided  one-half  of  the  land  so  set  off  to  her  had  de- 
scended to  Caleb  C.  Rushton,  the  judgment  and  execu- 
tion defendant  before  the  issue  of  the  execution,  there 
is  no  apparent  reason  why  the  sheriff's  sale  was  not 
good. 

But  that  conclusion  was  favorable  to  the  appellants 
and  they  are  not  complaining,  as  they  could  not  com- 
plain of  it.  And  the  appellees  have  not  complained  of 
it  by  a  cross-assignment  of  error. 

The  circuit  court  did  not  err  in  its  conclusions  of 
law  against  the  appellants. 

The  judgment  is,  therefore,  affirmed. 

Jordan,  J.,  took  no  part  in  the  decision  of  this  case. 

FUed  March  27,  1896. 


No.  16,118. 

OsoooD  V.  Smock  et  al.  }JJ  S? 

145 0 

New  Trial. — New    Matter.—  Complaint—  Diligence. —  Payment, —  lU «r 

Reasonable  diMgenoe  to  discover  the  new  matter  relating  to  the  |^  ^ 
payment  of  a  judgment,  upon  which  an  action  to  review  a  judg- 
ment in  a  former  trial,  enforcing  the  judgment  mentioned,is  based, 
is  not  sufficiently  averred  by  allegations  of  the  complaint  that  the 
plaintiffs  examined  the  records  of  judgments,  and  inquired  into 
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the  facts  from  every  source  where  inf ormation  was  likely  to  be  ob- 
tcdned,  in  the  absenoe  of  any  allegatioiis  as  to  inquiries  of  the  per* 
sons  alleged  to  have  made  the  payments,  under  section  629,  R.  S. 
1894,  providing  that  the  complaint  must  show  that  the  new  matter 
could  not  have  been  discovered,  before  judgment,  by  reasonable  dili- 
gence. 

From  the  Marion  Superior  Court 

A.  C.  Harris,  L.  A.  Cox  and  J,  S.  TarkingtoUj  for 
appellant. 

Bitter  &  Bitter,  for  appellees. 

MoNKSy  J. — This  action  was  brought  by  the  appel- 
leesy  Isaac  and  Jacob  Smock,  against  the  appellauti 
to  review  a  judgment  for  material  new  matter  dis- 
covered since  the  rendition  thereof. 

The  facts  were  stated  in  the  complaint  as  follows: 
"That  on  the  26th  day  of  November,  1877,  in  cause  No. 
20658,  the  Third  National  Bank,  of  New  York,  re- 
covered a  judgment  in  the  superior  court  of  Marion 
county,  Indiana,  against  William  C.  Smock,  as  prin- 
cipal, and  Isaac  Smock,  Jacob  Smock  and  George 
Bruce,  as  sureties,  for  $10,923.10;  that  an  execution 
was  issued  on  said  judgment  and  levied  upon  certain 
real  estate  of  said  George  Bruce;  that  after  said  levy 
was  made  said  judgment  was  assigned  to  the  appel- 
lant, as  appears  of  record  and  by  his  order,  thesaid  real 
estate  was  not  advertised  or  sold;  that  said  judgment 
was  purchased  by  said  appellant  as  trustee  for  him- 
self and  five  others;  that  said  persons  furnished  the 
money  to  buy  said  judgment,  as  well  as  divers  other 
judgments  prior  and  subsequent  in  date  thereto;  that 
the  title  to  all  of  said  judgments,  and  the  certificates 
of  sale  of  real  estate  sold  thereon,  were  vested  in  the 
appellant  as  trustee  for  said  syndicate;  that,  by  an 
agreement  between  said  syndicate  and  George,  James 
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A.  and  John  W.  Bruce,  the  Bruces  conveyed  to  ap- 
pellant, as  trustee,  by  deed,  certain  real  estate  in  full 
satisfaction  of  said  judgment;  that  said  judgment  was 
fully  paid  and  discharged  on  the  2d  day  of  August, 
1884;  that  on  said  day  said  syndicate,  in  considera- 
tion of  the  payment  in  full  of  all  of  said  judgments, 
sold  and  conveyed  all  the  real  estate  hfld  by  it  to  the 
appellant;  that  said  conveyance  included  the  real 
estate  upon  which  the  execution  aforesaid  was  levied, 
as  well  as  other  real  estate  in  Marion  county;  that 
said  judgment  showed  an  assignment  to  the  appellant 
individually,  and  did  not  show  satisfaction  or  any 
payment  except  the  sum  of  |1,900.00;  that  on  the  7th 
day  of  January,  1888,  the  appellant  filed  in  the  said 
superior  court  his  complaint  to  revive  said  judgment 
in  cause  No.  20658,  against  all  of  said  judgment  de- 
fendants, except  Bruce,  alleging  that  he  was  the 
owner  and  assignee  of  said  judgment,  that  the  same 
was  unpaid,  except  as  to  the  credit  entered  thereon, 
that  the  Smocks  appeared  and  filed  a  general  denial, 
and  on  January  14  said  cause  No.  37628  was  tried  and 
judgment  in  renewal  rendered  for  |7,698.09;  that  said 
original  judgment  was  never  owned  by  the  appellant 
individually,  and  was  never  assigned  to  him  by  said 
syndicate,  who  were  the  real  owners  thereof,  and  was 
fully  paid  and  satisfied  by  the  conveyance  of  said  real 
estate;  that  the  appellees,  Isaac  and  Jacob  Smock, 
examined  the  records  of  judgments  and  proceedings 
of  the  courts  in  Marion  county,  and  also  inquired  into 
the  facts  from  every  source  where  information  could 
be  or  was  likely  to  be  obtained,  in  regard  to  said 
original  judgment,  the  payment  thereof,  credits 
thereon  or  any  payment  of  any  kind  by  or  on  account 
of  said  George  Bruce,  upon  said  judgment  in  any  way, 
or  his  liability  to  pay,  or  property  held  by  him  out  of 
which  payment  could  be  enforced ;  that  they  were  told 
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by  said  appellant  that  all  of  said  Brace's  proi)ertyy 
real  and  personal^  had  been  sold  and  exhausted  on  ex- 
ecutions issued  on  judgments,  prior  in  date  and  lien  to 
said  original  judgments  referred  to,  and  that  nothing 
had  been  or  could  be  realized  on  said  judgment  from 
said  George  Bruce  or  William  C.  Smock;  that  they 
had  no  knowledge  of  the  facts  that  the  said  judgment 
was  purchased  by  said  Osgood  for  said  syndicate,  and 
had  no  knowledge  of  the  payment  of  the  same,  nor 
that  said  Osgood  purchased  the  same  as  trustee  until 
within  two  weeks  prior  to  the  institution  of  this 
action;  that  said  appellant  fraudulently  concealed 
from  them  all  the  facts  as  to  the  real  ownership  of 
said  judgments,  the  transactions  of  said  syndicate, 
the  said  sales  of  real  estate  by  it,  the  payment,  the 
settlement  of  the  business  of  said  syndicate,  and  all 
the  facts  connected  with  all  the  transactions  affecting 
the  original  judgment;  and  intentionally  and  pur- 
posely and  fraudulently  averred  in  his  said  complaint 
to  revive  said  judgment  that  he  was  individually  the 
owner  of  said  judgment  and  that  the  same  was  wholly 
unpaid,  on  account  of  which,  and  the  other  facts 
herein  set  forth,  they  were  deceived  and  misled  as  to 
the  actual  facts  in  the  premises;  that  they  did  not 
know  and  could  not  by  any  diligence  have  ascertained 
or  learned  the  facts  as  aforesaid,  because  they  were 
purposely,  intentionally  and  secretly  concealed  from 
them.  Wherefore  they  ask  that  the  said  judgment 
be  reviewed  and  set  aside." 

A  transcript  of  the  judgment  sought  to  be  reviewed 
was  filed  with  the  complaint. 

The  appellant,  Osgood,  filed  a  demurrer  to  the  com- 
plaint, which  was  overruled  and  exception  taken. 

Appellant  filed  an  answer,  trial  by  the  court,  find- 
ing and  judgment  for  appellees. 
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Appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled  and  exception  reserved. 

The  appellant  earnestly  contends  that  the  com- 
plaint is  insufiicient  in  this,  that  it  fails  to  show  rea- 
sonable diligence  to  discover  the  alleged  new  matter. 

Section  617,  R.  S.  1881  (section  629,  R  S.  1894),  re- 
quires that  when  the  complaint  for  review  is  filed  for 
new  matter  discovered  since  the  rendition  of  the  judg- 
ment, it  must  show  that  the  new  matter  could  not 
have  been  discovered  before  judgment  by  reasonable 
diligence,  and  that  the  complaint  was  filed  without 
delay  after  the  discovery.  The  rule  as  to  diligence  is 
the  same  in  motions  for  a  new  trial  on  account  of 
newly  discovered  evidence.  R  S.  1881,  section  659 
(R  8.  1894,  section  568). 

It  is  a  well  settled  rule  that  the  complaint  for  re- 
view must  state  the  facts  constituting  the  diligence 
used.  General  averments  of  diligence  are  not  sufficient. 
Chrafiam  v.  Payne^  122  Ind.  403;  McCauley  v.  Murdoch^ 
97  Ind.  229  (235);  Johnson  v.  Herr^  88  Ind.  280;  Barnes 
V.  Dewey,  68  Ind.  418;  DeBolt  v.  DeBolt,  86  Ind.  521 
(524);  Gregrgrv.ZiOt^den,  51  Ind.  585;  Morrisony.  Carey, 
129  Ind.  277;  McDonald  v.  Coryell,  134  Ind.  493;  Hines 
V.  Driver,  100  Ind.  815  (822);  Schnurr  v.  Stults,  119  Ind. 
429. 

It  is  also  required  that  if  the  diligence  consists  in 
making  inquiries,  the  time,  and  place,  and  circum- 
stances must  be  stated,  that  the  court  may  know  that 
the  inquiries  were  made  in  the  proper  quarter.  It  is 
not  sufficient  to  state  generally  that  thej'  had  been 
diligent  in  making  inquiries  of  those  whom  they  sup- 
posed likely  to  know  anything  of  the  case:  all  the 
facts  constituting  the  diligence  must  be  shown. 
DeBolt  V.  DfBolt,  mipra;  Morrison  v.  Carey,  supra; 
McDonald  v.  Coryell,  supra. 
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The  complaint  must  also  allege  how  or  from  whom 
the  new  matter  was  discovered,  in  order  that  the 
court  may  determine  whether  by  reasonable  dili- 
gence the  same  information  could  have  been  obtained 
through  the  same  means  before  the  rendition  of  the 
judgment.    DeBolt  v.  DeBolt,  siipra. 

The  complaint  in  this  case  does  not  comply  with 
any  of  these  essential  requirements.  There  is  no  at- 
tempt to  comply  with  the  rule  requiring  the  com- 
plaint to  state  how  and  from  whom  the  information 
of  the  alleged  new  matter  was  obtained. 

The  only  allegation  of  diligence  as  to  payment  is, 
that  they  examined  the  records  of  judgments  and 
proceedings  of  the  court  of  Marion  county,  and  also 
inquired  into  the  facts  from  every  source  where  in- 
formation was  likely  to  be  or  could  be  obtained  in 
regard  to  said  original  judgment,  the  payment 
thereof,  etc.  There  is  no  averment  that  the  appellee 
ever  made  any  inquiry  of  their  co-defendants  in  said 
original  judgment,  William  C.  Smock  and  George 
Bruce.  Reasonable  diligence  would  certainly  demand 
that  inquiry  be  made  of  them.  The  averment  in  the 
complaint  is  that  the  judgment  was  satisfied  by 
George  Bruce,  James  A.  Bruce  and  John  W.  Bruce 
conveying  certain  real  estate  to  said  syndicate.  If  the 
judgment  was  so  paid,  an  inquiry  of  George  Bruce 
would  have  disclosed  that  fact.  The  complaint  avers 
that  the  records  showed  that  an  execution  issued  on 
said  judgment  had  been  levied  upon  certain  real 
estate  as  the  property  of  George  Bruce,  and  that  the 
same  had  never  been  offered  for  sale  thereon,  and 
that  said  real  estate  was  a  part  of  the  real  estate  con- 
veyed by  the  Bruces  to  the  syndicate.  Not  to  have 
made  inquiry  of  William  O.  Smock  and  George  Bruce, 
under  the  circumstances  alleged  in  the  complaint 
was  negligence. 


BHi 
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The  allegation  that  the  api>ellant  fraudulently  con- 
cealed the  facts  adds  no  strength  to  the  complaint. 
The  facts,  if  any,  constituting  such  fraudulent  con- 
cealment must  be  stated. 

It  is  clear  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint 

The  evidence  as  given  at  the  trial  fails  even  to  sup- 
port the  allegations  of  diligence  contained  in  the  com- 
plaint The  appellees  each  testified  that  they  never 
made  any  inquiries  or  investigation  in  regard  to  the 
judgment,  its  payment  or  ownership;  that  they  de- 
pended on  William  C.  Smock.  The  evidence  does  not 
show  any  diligence  either  on  his  or  their  part.  He 
was  deputy  clerk  of  Marion  county  from  1878  to  1886, 
and  an  examination  of  the  records  of  that  office  would 
have  disclosed  many,  if  not  all,  the  facts  of  which  it 
is  alleged  the  appellees  were  ignorant  The  motion 
for  a  new  trial  should  have  been  sustained. 

Judgment  reversed,  with  instructions  to  sustain  the 
demurrer  to  the  complaint. 

Filed  March  18, 1806;  petition  for  rehearing  overruled  March  37, 
1896. 


No.  17,440. 

McGinnis  v.  Boyd.  Iij?  464 

144  m 

148    110 

EviDENCB. — Burden  of  Proof, — Survey. — The  burden  is  upon  a  party  iho  9o 
attacking  a  surrey  by  a  county  surveyor,  in  this  State,  to  show  that  |I44  aes 
it  is  erroneous.  ll^J}^ 

Afpbal. — BiU  of  Exeeptiona. — Longhand  Manuscript  of  Evidence, 
— The  longhand  manuscript  of  the  evidence,  to  be  available  on  ap- 
peal as  a  bill  of  exceptions,  must  be  filed  in  the  lower  court,  as  re* 
quired  by  section  641,  R.  S.  1894. 
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Afpeixatb  Pboobdxtrb. — Assignment  of  Error. —  An  assignmeiit 
that  "the  court  below  erred  in  entering  judgment  for  apjiellant*' 
presents  no  question  for  review  by  the  Appellate  Court 

Samb. — Obemding  Motion  for  New  Trial, — Evidence  not  aU  in  Rec- 
ord,— Error  in  overruling  a  motion  for  a  new  trial,  on  the  ground 
that  the  judgment  was  contrary  to  the  law  and  the  evidence,  can- 
not be  considered  upon  appeal,  although  the  bill  of  exceptions  re- 
cites that  it  contains  all  the  evidence,  where  it  is  apparent  that  a 
survey  read  in  evidence  was  not  embodied  in  the  bill,  or  incorpor- 
ated therein  by  a  reference,  under  section  688,  R.  S.  1894,  when  the 
bill  was  signed. 

From  the  Lake  Circuit  Court 
T.  J.  Wood^  for  appellant. 
T.  8.  Fancher,  for  appellee.     . 

Hackney,  J.r-The  appellant  herein  appealed  to  the 
circuit  court  from  a  survey  by  the  surveyor  of  Lake 
county.  The  judgment  below  was  in  confirmation  of 
the  survey.  The  only  motion  or  proceeding  in  the 
lower  court  presenting  alleged  errors  in  the  trial  was 
a  motion  for  a  new  trial,  assigning  as  causes  therefor 
that  the  judgment  was  contrary  to  the  evidence  and 
that  it  was  contrary  to  law.  It  is  here  assigned  as 
error  that  the  lower  court  overruled  the  motion  for  a 
new  trial;  and,  "Second:  The  court  below  erred  in 
entering  judgment  for  appellant  That  the  second 
assignment  presents  no  question  for  review  needs  but 
the  suggestion  that  until  the  circuit  court  was  given 
some  opportunity  to  pass  upon  the  question  no  ruling 
existed  to  constitute  the  basis  of  such  an  assignment 
As  to  the  first  assignment,  the  only  possible  questions 
arising  and  discussed  by  counsel  depend  upon  the  evi- 
dence, and  the  evidence  is  not  properly  in  the  record. 
The  record  discloses  no  entry  of  the  filing,  in  the  lower 
court,  of  the  longhand  manuscript  of  the  evidence. 
That  it  should  have  been  filed  was  indispensable. 
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R  S.  1894,  section  640;  Prather  v.  Prather,  139  Ind.  570. 
Another  objection  to  the  consideration  of  the  evidence 
is  that  the  record  discloses  upon  its  face  that,  not- 
withstanding  the  statement  of  the  bill  of  exceptions, 
that  it  contain]^  ^^all  the  evidence  given  in  the  cause," 
it  does  not  contain  all  of  the  evidence.  In  the  body  of 
the  original  bill  of  exceptions,  which  follows  the 
papers  in  the  cause,  as  a  part  of  the  transscript,  it  is 
shown  that  "thereupon  the  plaintiff  read  the  survey 
made  by  George  Fisher,  as  found  in  book  2,  at  page 
8,  in  evidence,  and  the  same  is  as  follows,  to-wit."  So 
much  of  the  transcript  is  typewritten,  and  then  fol- 
lows, written  with  pen  and  ink,  a  statement  which, 
upon  its  face  not  only  implies  that  it  was  written  in 
the  bill  after  it  was  signed  by  the  judge,  by  its  refer- 
ence to  parts  of  the  transcript  preceding  the  bill,  but 
it  discloses  the  facts  that  the  "survev,"  read  in  evi- 
dence,  was  not  in  the  bill  of  exceptions  when  it  was 
signed,  and  that  it  is  now  in  the  bill  as  a  part  of 
the  record.  The  statement  is  as  follows:  "Which 
fully  appears  on  pages  2,  3,  4,  5,  6,  7,  8,  9  and  10  of 
transcript,  and  it  is  agreed  that  the  showing  on  these 
pages  was  the  survey  appealed  from,  and  that  the 
same  is  a  true  and  complete  copy  of  the  record  as  ap- 
pears on  page  8,  book  2,  surveyor's  office."  The  al- 
leged agreement  is  not  signed  by  counsel  and  is  so 
manifestly  not  a  part  of  the  proceeding  at  the  trial, 
but  came  into  the  record  after  the  transcript  contain- 
ing the  bill  was  prepared,  we  are  unable  to  accept  it 
as  a  reference  to  a  document  already  a  proper  part  of 
the  record.  The  bill  does  not  purport  to  incorporate 
the  survey  by  reference,  under  K.  S.  1894,  section 
638,  and  the  alleged  agreement,  treated  separately,  is 
not  effective  as  a  waiver  of  the  duty  to  include  all  the 
evidence  in  the  bill,  since  it  is  not  signed  by  the 
parties.    The  survey  was  prima  facie  correct  and  the 
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burden  rested  upon  the  appellant  to  show  it  to  have 
been  erroneous.  Riggs  v.  Riky^  113  Ind.  208,  If,  in 
fact,  a  part  of  the  evidence  and  considered  by  the 
lower  court,  it  is  important  that  it  should  come  to 
this  court  by  some  recognized  legal  method  that  we 
also  may  consider  it  as  a  part  of  the  evidence. 

It  is  shown  by  another  part  of  the  transcript  and 
in  what  purports  to  be  the  original  bill  of  exceptions 
that  "It  is  agreed  that  the  DeCoursey  survey  con- 
tained in  Fisher's  survey  and  on  page  6  of  this  record 
is  a  true  copy  of  the  original  government  survey." 
All  that  we  have  said  of  the  former  statement,  as  to 
the  Fisher  survey  constituting  no  part  of  the  record 
as  evidence,  can  be  said  of  this  statement.  However, 
we  may  suggest,  after  having  carefully  read  the  entire 
record,  that  treating  the  DeCoursey  survey,  made  in 
1867,  as  part  of  the  evidence  and  accepting  the  above 
statement  as  true,  we  have  found  conflict  in  the  evi- 
dence as  to  whether  the  parties  owning  the  lands  on 
either  side  of  the  disputed  line  did  not,  from  the  date 
of  that  survey  and  for  more  than  twenty  years  before 
the  last  survey,  adjust  their  fences  to  the  line  then 
established,  occupy  and  cultivate  their  lands  up  to  the 
line,  claiming  to  be  the  owners  thereof.  The  conflict 
in  the  evidence  as  to  title  by  adverse  possession  was 
for  the  lower  court  and  not  for  this  court.  We  may 
make  the  further  suggestion,  as  showing  the  lack  of 
merit  in  the  appeal,  though  not  intending  to  decide  the 
question,  that,  by  the  agreement  last  quoted,  the  gov- 
ernment survey  and  the  DeCoursey  survey  established 
the  same  corners  and  lines.  By  the  evidence  of  sur- 
veyor Fisher  and  by  his  survey  the  lines  and  comers 
established  by  the  DeCoursey  survey  were  adopted  by 
him.  While  he  denied  that  they  were  correct,  he  felt 
bound  by  them.  By  the  above  agreement  such  lines 
and  corners,  though  Fisher  believed  them  incorrect, 
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were  correct  as  being  according  to  the  government 
survey.  There  was  also  conflict  in  the'  evidence  as  to 
the  presence  and  concurrence  of  the  -land-owners  in 
the  DeCoursey  survey,  though  it  was  not  proven  that 
the  statutory  notice  of  the  survey  was  given.  That 
conflict  was  exclusively  for  the  trial  court 

If,  however,  the  trial  court  had  found  the  De- 
Coursey survey  void  for  the  want  of  notice,  or  had 
learned  from  the  above  agreement  and  the  evidence  of 
Fisher  that  it  followed  the  government  corners  and 
lines,  and  that  Fisher  followed  it,  necessarily  getting 
the  government  corners  or  lines,  the  result  was  cor- 
rect, that  is  to  say,  if  Fisher  found  and  followed  what 
is  agreed  to  be  the  government  corners  and  lines,  he 
did  all  that  it  is  the  object  of  any  survey  to  do.  While 
it  is  apparent  that  there  is  conflict  between  the  agree- 
ment of  the  parties  and  the  evidence  of  Fisher,  the 
agreement  would,  of  course,  control  the  decision. 

The  judgment  of  the  circuit  court  is  affirmed. 

Filed  January  7, 1896;  petition  for  rehearing  overruled  March  27» 


No.  17,727. 

DouTHTTr  V.  The  State. 

Trial. — Exdiiding  Juror. — Criminal  Law.—\t  is  not  too  late  to  ex- 
clude a  juror  in  a  criminal  case  after  the  jury  has  been  sworn. 

Appkllate  Procedure.— Jnaantfy  of  Juror.— When  Not  Ground 
for  Reversal. — ^An  order  refusing  a  new  trial  on  the  ground  of  in- 
sanity of  a  juror  will  not  be  disturbed  on  appeal,  where  the  appel- 
lant's counsel  had  notice  that  some  question  existed  of  the  juror's 
mental  qualification,  although  not  of  the  inquisition  eight  years  be- 
fore, and  his  confinement  in  a  hospital,  and  the  record  does  not 
show  the  full  examination  of  the  juror. 
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From  the  Sullivan  Circuit  Court 

O.  B.  Harris  and  W.  T.  Douthett,  for  appellant. 

W.  A.  Ketchaniy  Attomey-Gleneral,  C.  D.  JSunty 
Prosecuting  Attorney,  W.  L.  Slinkard  and  W.  H. 
Brichnellj  for  State. 

Hackney,  C.  J. — ^The  appellant  was  tried  and  con- 
victed upon  an  indictment  charging  him  with  the 
crime  of  arson.  The  one  question  here  presented  for 
decision  arises  upon  the  appellant's  motion  for  a  new 
trial  as  presented  by  the  fifth  cause  in  said  motion  as- 
signed. It  was  shown  by  that  assignment  that  a  juror 
had,  some  years  before  the  trial,  been  confined,  for  a 
short  period,  as  a  patient  in  the  insane  hospital  and 
had  been  discharged  as  improved.  It  was  further 
shown  that  the  jury  had  been  sworn  to  try  the  cause, 
and,  before  proceeding  with  the  trial,  the  prosecuting 
attorney  advised  one  of  the  attorneys  representing 
the  appellant  in  said  trial  that  said  juror  had  at  one 
time  been  considered  a  "little  off"  and  that  it  was  de- 
sired to  notify  the  appellant  of  that  fact  That  the 
judge  presiding  at  said  trial  called  said  attorney  so 
representing  the  appellant,  and  "repeated  substan- 
tially the  same  conversation  to  him,  remarking  at  the 
same  time  that  it  was  a  delicate  matter."  The  record 
discloses  no  request  on  behalf  of  the  appellant  to 
further  interrogate  the  juror;  no  objection  was  made 
to  the  juror's  service,  and  no  suggestion  was  offered 
or  consent  given  that  the  juror  should  be  discharged, 
but,  without  further  question,  the  trial  proceeded  to 
its  conclusion.  The  motion  sets  out  copies  of  the 
records  of  inquisition,  confinement  and  discharge  in 
support  of  the  charge  that  the  juror  was  disqualified, 
and  states  that  of  such  "facts  this  defendant  and  his 
counsel  were  wholly  ignorant  until  said  trial  was  over 
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and  the  verdict  of  the  jury  in  said  cause  was  re- 
turned." The  motion  does  not  purport  to  disclose  the 
exact  words  of  the  prosecuting  attorney  nor  those  of 
the  judge  in  giving  to  appellant's  counsel  the  notice 
of  the  question  as  to  the  juror^s  qualification.  The 
burden  rested  upon  the  appellant  to  negative  any 
notice  to  himself  and  to  his  counsel  of  the  continued 
unsoundness  of  mind  of  the  juror,  and  by  the  showing 
made  he  has  negatived  notice  only  of  the  facts  relat- 
ing to  the  inquest,  the  confinement  and  discharge 
from  the  hospital,  so  far  as  his  counsel  were  con- 
cerned. That  his  counsel  had  notice  that  some  ques- 
tion existed,  at  the  time  of  the  trial,  of  the  juror's 
mental  qualification,  not  only  appears  from  the  fail- 
ure to  negative  that  fact,  but  is  made  apparent  from 
the  statements  of  the  judge  and  prosecutor  to  his 
counsel.  If  these  statements  were  of  a  doubtful  or 
equivocal  character,  possibly  not  amounting  to  notice 
or  not  putting  the  counsel  upon  inquiry,  it  was  cer- 
tainly the  appellant's  duty  to  disclose  that  fact  or 
place  the  notice  in  the  exact  form  to  enable  the  court 
to  judge  whether  it  was  sufficient.  That  it  was  in- 
tended to  negative  only  the  existence  of  any  notice  as 
to  the  proceedings,  confinement  and  discharge  from 
the  hospital  is  made  clear  by  the  fact  that  the  notice 
given  by  the  judge  and  prosecutorof  the  existing  ques- 
tion of  qualification,  prei*eded  the  trial  and  verdict. 
Otherwise,  the  two  statements  of  the  motion,  namely: 
that  which  negatives  notice  and  that  which  discloses 
notice  could  not  be  true. 

The  facts  indicate  very  clearly  that  appellant's 
counsel  were  willing  to  know  as  little  as  possible  of 
the  juror's  qualification  in  this  respect  before  the 
trial,  and  as  much  as  possible  following  it.  That  it 
was  preferred  to  take  the  chances  of  an  acquittal  by 
the  jury  as  constituted,  and,  failing  in  that,  to  pursue 
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the  suggestion  of  the  judge  and  prosecutor  to  obtain 
the  chance  of  another  trial,  was  manifest.  The  only 
possible  escape  from  these  conclusions  of  fact  must 
rest  upon  the  supposition  that  after  the  jury  had  been 
sworn  it  was  too  late  to  exclude  a  juror.  This  sup- 
position, as  a  question  of  law,  we  think  is  erroneous. 

People  V.  JDamoTiy  18  Wend.  851;  Dilworth  v.  Com- 
monwealthy  12  Gratt.  689;  (s.  c.)  65  Am.  Dec.  264; 
McGuire  v.  State^  37  Miss.  869;  Abbott  Trial  Brief, 
Grim.  Cases,  page  126,  section  226;  Bristow  v.  Statey 
15  Gratt.  446;  Harrington  v.  State^  76  Ind.  112;  jHen- 
ning  v.  State^  106  Ind.  886;  May  v.  State^  140  Ind.  88. 

It  would  be  no  less  than  a  farce  if,  because  the  jury 
is  sworn  and  a  discovery  is  made  which  will  create  a 
mistrial,  the  court  should  be  denied  the  right  to  dis- 
charge a  juror  and  should  be  required  to  proceed  to 
the  end  of  the  trial  and  then  set  aside  the  verdict  or 
permit  the  defendant,  if  a  criminal  cause,  to  escape 
because  of  an  invalid  panel.  It  would  be  no  less  a 
farce,  if  the  defendant  discovers,  before  any  evidence 
is  heard,  that  a  juror  sworn  to  try  the  cause,  is  dis- 
qualified from  sitting,  and  he  should  be  denied  the 
right  to  disclose  that  fact  and  secure  an  impartial 
jury  of  competent  triers.  And  a  conclusion  still  more 
absurd  is  that  which  would  permit  a  defendant  who 
makes  timely  discovery  of  a  question  affecting  his  in- 
terests to  sit  by  and  observe  the  result  of  that  dis- 
covery without  objection.  Such  discoveries  not  dis- 
closed seasonably  are  not  available,  but  are  deemed 
to  be  w^aived.    May  v.  States  mpra. 

The  record  affirmatively  discloses  that  the  jury  was 
duly  and  legally  empaneled  and  consisted  of  good  and 
lawful  men.  There  is  no  evidence  in  the  record  of  the 
examination  of  the  juror  as  to  his  qualification,  and 
we  are  unable  to  judge  of  the  extent  to  which  the 
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mental  capacity  of  the  jnror  was  tested  by  the  court 
and  counsel  Certainly  the  higher  the  degree  of  intel- 
ligence displayed  by  the  juror,  on  his  examination, 
the  further  would  the  defendant  be  removed  from  a 
knowledge  that  the  juror  was  insane.  But  that  the 
capacity  of  the  juror  may  have  been  tested  without 
the  direct  inquiry  as  to  whether  he  was  of  unsound 
mind  is  probable. 

It  has  been  held  by  this  court  in  IndianapoliSj  eic.j 
R.  W.  Co.  Y.Pitzer^  109  Ind.  179,  and  Johnsony.ITolliday^ 
79  Ind.  151,  that  where  the  record  does  not  contain 
the  entire  examination  of  the  juror  no  question  will 
be  entertained  touching  his  competency.  However, 
our  decision  is  only  upon  the  question  of  waiver  by 
reason  of  notice  to  counsel. 

No  available  error  is  disclosed  by  the  record,  and 
the  judgment  of  the  circuit  court  is  affirmed. 

Filed  January  28, 1896 ;  petition  for  rehearing  overruled  March  d7, 
1896. 


No.  17,748. 

Miller  v.  The  State. 

Eyidbnob. — Warehouse  Reeeipt^A  receipt  by  a  warehouseman  for 
a  specified  quantity  of  wheat  **  at  stored  per  bushel,  fire  and  heat- 
ing at  owner's  risk/'  sufficiently  shows  that  the  wheat  was  re- 
ceived by  him  as  a  warehouseman  for  storage,  and  was  not  sold  to 
him. 

WABXHorsEMAiT.  — Receipt.  —Statutory  Requirement— Estoppel. — A 
warehouseman  cannot  claim,  in  a  prosecution  under  sections  8736, 
8728,  R.  8.  1894,  for  disposing  of  goods  for  which  a  receipt  has  been 
given,  without  the  consent  of  the  holder  thereof,  that  the  paper 
given  by  him,  and  acknowledging  on  its  face  the  receipt  of  goods 
for  storage,  does  not  conform  to  the  requirements  of  the  statute. 
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Same. — Beceipt — Sufficiency  Of. — A  receipt  by  a  warehoaseman,  in 
the  following  form  :  ''Received  of  J.  T.  126  bu.  20  lbs.  wheat,  test 
59  wt.  at  stored  per  bushel.  Fire  and  heating  at  owner's  risk,"  is 
in  substantial  compliance  with  section  8721,  R.  S.  1894,  requiring 
every  warehouseman  to  give  a  receipt  on  demand  of  any  person 
from  whom  he  receives  goods,  setting  forth  the  **  brand,  quality, 
kind,  and  description  thereof,"  to  be  designated  by  some  mark. 

Same. — Mixing  and  Selling  Bailed  Qoods.—IAabUUy, — Criminal 
Law. — A  warehouseman  cannot,  under  section  8726,  R.  S.  1894,  mix 
wheat  received  by  him  for  storage  with  other  wheat  in  his  ware- 
house and  sell  the  mixture  in  the  course  of  business,  without  the 
written  consent  of  the  holder  of  a  receipt  therefor  given  by  turn,  or 
the  surrender  of  such  receipt. 

Insteuction  to  Juey. — Not  Based  on  Evidence. —An  instruction  is 
properly  refused,  where  there  is  no  evidence  on  which  to  base  it. 

Criminal  Law. — Warehouseman.  —  Statute  Construed. —  Affidavit 
and  Information. — A  prosecution  of  a  warehouseman  for  selling 
or  removing  from  his  control  goods  for  which  he  has  given  a  re- 
ceipt, without  the  written  consent  of  the  holder  thereof,  in  viola- 
tion of  sections  8726-8728,  R  S.  1894,  providing  that  one  who  violates 
any  of  its  provisions  shall  be  deemed  a  "cheat  and  swindler,  and 
subject  to  indictment,"  may  be,  by  affidavit  and  information,  under 
section  1748,  providing  that  all  public  offenses,  except  "treason 
and  murder,"  may,  in  certain  cases,  be  prosecuted  in  that  manner 
as  well  as  by  indictment. 

From  the  Kosciusko  Circuit  Court. 

J.  D.  Widaman  and  L.  W.  Boycey  for  appellant. 

W.  A.  Ketcham,  Attorney-Gteneral,  and  jff.  S.  BiggSy 
for  State. 

Howard,  J. — The  appellant  was  prosecuted  by 
affidavit  and  information,  for  a  violation  of  the  pro- 
visions of  sections  7  and  9  of  the  act  relating  to  ware- 
housemen and  warehouse  receipts,  etc.,  approved 
March  25,  1879;  Acts  1879,  p.  231;  sections  8726,  8728, 
B.  g.  1894  (sections  6547,  6549,  R  S.  1881). 

It  is  charged  in  the  information  that  on  or  about 
the  30th  day  of  October,  1893,  the  appellant  was  a 
storage  merchant  and  warehouseman  in  Kosciusko 
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county,  and  then  and  there  held  himself  out  to  the 
public  as  a  person  keeping  and  operating  a  storage 
room  and  warehouse  for  receiving  in  store  and  caring 
for  wheat  and  other  grain  and  personal  property,  and 
was  then  and  there  receiving  in  store  wheat  and  other 
grain  and  personal  property  from  depositors;  that 
one  Jonathan  Tinkey,  on  or  about  said  30th  day  of 
October,  1893,  in  said  county,  delivered  to  appellant, 
and  entrusted  to  him  as  bailee,  in  store  for  the  said 
Tinkey  in  appellant's  storeroom  and  warehouse,  one 
hundred  and  twenty-six  bushels  and  twenty  pounds 
of  wheat  of  the  value  of  f69.50,  the  property  of  the 
said  Tinkey;  that  the  appellant  issued  and  delivered 
to  said  Tinkey  a  storage  receipt  for  said  wheat; 
which  receipt  the  said  Tinkey  received  and  still  holds ; 
that  the  appellant,  while  holding  said  wheat  in  store 
for  said  Tinkey,  and  without  the  written  consent  of 
Tinkey,  did  then  and  there  unlawfully,  fraudulently, 
feloniously,  wilfully  and  purposely,  sell,  dispose  of, 
ship  out  and  remove  beyond  the  immediate  control  of 
him,  the  appellant,  all  of  said  wheat,  and  did  un- 
lawfully, fraudulently,  feloniously  and  purposely  con- 
vert said  wheat  to  his  own  use,  without  the  written 
consent  of  said  Tinkey. 

A  motion  to  quash  the  affidavit  and  information 
having  been  overruled,  the  appellant  entered  his  plea 
of  not  guilty.  Whereupon  the  cause  was  tried  by  a 
jury,  who  returned  a  verdict  of  guilty,  assessing  as 
punishment  imprisonment  in  the  State's  prison  for 
three  years,  with  a  fine  of  f  250;  and  over  a  motion  for 
a  new  trial  judgment  was  entered  upon  the  verdict. 

The  overruling  of  the  motion  to  quash  and  the  mo- 
tion for  a  new  trial  are  assigned  as  errors. 

Under  their  first  assignment  of  error,  counsel  for 
appellant  say:  "In  contending  that  the  information 
in  this  case  is  not  sufficient  to  sustain  a  criminal 
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prosecution,  we  are  aware  that  we  are  mnning 
counter  to  the  opinion  of  this  court  as  expressed  in 
the  case  of  the  State  v.  J/i/Ier,"  140  Ind.  16a  **In  that 
case/'  continue  counsel,  '^an  information  precisely 
like  the  one  under  debate  was  held  to  be  sufficient. 
But  we  are  constrained  to  believe  that  this  court  will 
not  adhere  to  the  opinion  there  expressed,  when  it 
comes  to  review  the  grounds  upon  which  it  is  based." 

We  have  carefully  considered  the  able  argument  of 
counsel,  asking  us  to  overrule  the  case  of  State  v. 
}f tilery  supra,  but  are  satisfied  that  nothing  advanced 
in  that  argument  or  shown  in  the  authorities  cited 
casts  any  doubt  upon  the  correctness  of  the  conclu- 
sion there  reached.  No  good  purpose  would  be  served 
by  again  entering  into  a  detailed  discussion  of  ques- 
tions there  settled. 

An  inspection  of  the  act  of  March  25,  1879,  here 
charged  to  have  been  violated,  makes  it  evident  that 
the  legislature,  in  passing  it,  had  in  mind  the  protec- 
tion of  the  producing  classes  from  losses  such  as 
shown  in  this  case.  The  act  is  quite  distinct  in  form 
and  purpose  from  the  public  warehouse  act  of  March 
9, 1875,  as  amended  March  29, 1879.  The  fact  that  the 
compilers  of  the  revised  statutes  inserted  the  act  of 
1879  immediately  after  that  of  1875,  does  not,  of 
course,  make  the  one  amendatory  of  or  supplementary 
to  the  other.  The  two  acts  were  designed  for  differ- 
ent, though  similar,  purposes,  and  are  quite  inde- 
pendent of  each  other. 

Neither  is  it  true  that  because  it  is  provided  in 
section  9  of  the  act  under  consideration  that  one  who 
violates  any  of  its  provisions  "shall  be  deemed  a 
cheat  and  swindler,  and  subject  to  indictment,** 
therefore  the  prosecution  cannot  be  by  affidavit  and 
information.  One  guilty  of  the  crime  charged  against 
appellant  would  certainly  be  "subject  to  indictment" 
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for  the  offense  committed.  But  by  section  1748,  R.  8. 
1894  (section  1649,  R  S.  1881),  ''all  public  offenses,  ex- 
cept treason  and  murder,"  may,  in  certain  cases,  be 
prosecuted  by  affidavit  and  information,  as  well  as 
by  indictment. 

The  section  of  the. statute  thus  providing  for  prose- 
cution by  affidavit  and  information  in  the  cases 
named,  was  not  intended  to  repeal  any  law  providing 
for  prosecution  by  indictment,  but  was  intended  only, 
in  furtherance  of  the  speedy  and  better  administra- 
tion of  justice,  to  give  another  mode  of  prosecution  in 
such  cases.  There  is,  therefore,  no  conflict  between 
section  9,  the  penal  section  of  the  act  now  before  us, 
and  said  section  1748,  K.  8.  1894  (section  1649,  R.  S. 
1881),  providing  for  prosecution  by  affidavit  and  in- 
formation; and,  hence,  said  section  9  was  not  repealed 
by  section  300  of  the  criminal  code.  (Section  2364, 
R.  8.  1894;  section  2216,  R.  8.  1881.) 

Under  the  assignment  of  error  that  the  court  over- 
ruled the  motion  for  a  new  trial,  counsel  first  contend 
that  the  allegations  of  the  information  are  not  sus- 
tained by  the  evidence.  The  essential  allegations  of 
the  information  are,  that  appellant  was  a  warehouse- 
man, as  described  in  the  act  alleged  to  have  been 
violated;  that  he  received  the  wheat  of  the  prosecut- 
ing witness  for  storage  and  gave  him  the  receipt 
therefor;  and  that  he  removed  said  wheat  bevond 
his  immediate  control,  without  the  written  consent  of 
the  holder  of  said  receipt. 

We  are  of  opinion  that  all  these  allegations  are 
abundantly  sustained  by  the  evidence.  Indeed,  we 
are  unable  to  see  that  any  of  the  evidence  given  is  to 
the  contrary. 

Counsel  contend  particularly  that  the  wheat  was 
not  given  for  storage,  but  was  sold  to  appellant.  The 
receipt  given  by  appellant,  and  which,  by  section  2  of 
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the  statute,  section  8721,  R.  S.  1894  (section  6542, 
R.  S.  1881),  is  made  evidence  in  the  action,  shows 
clearly,  we  think,  that  the  wheat  was  received  by  ajH 
pellant  as  warehouseman  and  for  storage  in  his  ware- 
house, as  contemplated  in  the  statute.  The  receipt 
reads  as  follows : 

**BuRKET  Grain  Elevator. 

''BuRKET  Ind.,  October  30,  1893. 

"Received  of  Jonathan  Tinkey  (for  Burket  Grain 
Elevator)  126  bu.  20  lbs.  wheat,  test  59  wt.  at  stored 
per  bushel.    Fire  and  heating  at  owner's  risk. 

^'G.  A.  Miller." 

Counsel  contend  that  this  receipt  is  not  in  form 
such  as  required  by  the  statute.  If  this  were  true,  it 
would  ill  become  appellant  to  try  to  take  advantage 
of  it.  The  statute  required  him  to  give  the  receipt, 
and  prescribed  its  form.  If  then,  the  paper  given  by 
him  was  in  acknowledgment  of  wheat  received  by 
him  for  storage  in  his  warehouse,  as  indeed  it  shows 
on  its  face;  and  if  the  paper  so  given  as  a  receipt 
should  fail  in  any  particular  to  conform  to  the  re- 
quirements of  the  statute,  that  would  be  rather  an 
aggravation  of  appellant's  wrong  than  an  excuse  for 
it.  He  ought  to  have  given  liis  receipt  as  required  by 
the  statute,  and  should  not  be  heard  to  complain  of 
his  own  fault  in  the  matter. 

But  we  think  the  receipt  is  in  substantial  compli- 
ance with  the  requirements  of  the  statute,  as  pro- 
vided in  section  2,  supra,  which  reads  as  follows: 

"Every  warehouseman,  receiving  anything  enum- 
erated in  the  preceding  section,  shall,  on  demand  of 
the  owner  thereof,  or  the  person  from  whom  he  re- 
ceived the  same,  give  a  receipt  therefor,  setting  forth 
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the  brand,  quality,  kind  and  description  thereof, 
which  shall  be  designated  by  some  mark;  which  re- 
ceipt shall  be  evidence  in  any  action  against  said 
warehouseman. " 

The  articles  provided  for  in  the  act,  and  which  may 
be  received  for  storage  in  warehouses,  include  all 
grains,  pro  visions,  produce,  merchandise  and  commod- 
ities whatsoever.  The  receipt  given  in  the  case  at  bar 
being  for  wheat,  we  think  the  receipt  identifies  the 
wheat  as  nearly  as  such  a  commodity  can  readily  be 
identified,  and  as  nearly  as  was  intended  by  the 
statute. 

The  receipt  certainly  does  not  show  that  the  wheat 
was  purchased  by  the  appellant.  It  would  seem,  as 
the  evidence  also  shows,  that  the  receipt  was  written 
on  a  blank  form  intended  to  be  used  both  for  wheat 
bought  and  for  wheat  stored.  Here,  in  the  blank 
space  where  the  price  per  bushel  would  have  been 
placed  if  the  wheat  were  sold,  is  found,  not  any 
figures  showing  price  to  be  paid  per  bushel,  but  the 
word  "stored."  And  even  more  significant  are  the 
words:  "Fire  and  heating  at  owner's  risk."  If  the 
wheat  were  bought  and  not  stored,  the  appellant  him- 
self would  be  the  owner;  and  there  would  be  no  sense 
in  guarding  in  the  receipt  against  the  risk  of  fire  and 
heating.  If,  however,  the  grain  were  in  store,  and  the 
holder  of  the  receipt  were  the  owner,  then  there 
would  be  good  reason  for  providing  that  the  destruc- 
tion by  fire  or  the  heating  of  the  grain  should  be  at  the 
owner's  risk. 

Had  it  been  the  desire  of  the  parties  that  appellant 
should  become  the  owner  of  the  wheat,  or  that  he 
should  sell  it  after  storage,  the  statute,  in  section  7, 
provided  the  means  by  which  this  might  be  done, 
with  "the  written  consent  of  the  person  holding  and 
producing  such  receipt." 
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Counsel  also  contend  that  from  the  manner  in 
which  appellant  did  business,  and  of  which  the  prose- 
cuting witness  had  knowledge,  it  must  have  been  un- 
derstood by  them  both  that  appellant  might  mix  the 
wheat  with  other  wheat  in  his  warehouse,  and  might 
sell  the  mixture  in  the  course  of  business.  Undoubt- 
edly the  parties  might  have  agreed  that  this  should 
be  done,  but  only  by  the  written  consent  of  the  holder 
of  the  receipt  or  his  surrender  of  the  same.  No  agree- 
ment of  that  kind  is  shown;  and  until  he  thus  aban- 
doned his  rights  under  the  statute  the  holder  of  the 
receipt  is  entitled  to  claim  the  wheat  for  which  it 
calls.     * 

Here  again,  also,  appellant  is  making  a  claim  with- 
out any  color  of  right.  It  is  not  pretended  that  he 
paid  for  the  wheat  which  he  now  claims  to  have 
bought.  Neither  is  it  pretended  that  he  has  wheat  in 
kind  on  hand  which  the  holder  of  the  receipt  might 
have  instead  of  the  wheat  for  which  he  holds  his  re- 
ceipt. On  the  contrary,  the  evidence  shows  that  there 
was  no  wheat  whatever  in  the  warehouse,  or  elevator, 
but  that  appellant  had  disposed  of  it  all,  and  thus  em- 
bezzled the  wheat  of  the  prosecuting  witness,  the  very 
evil  against  which  the  statute  was  directed.  By  thus 
converting  to  his  own  use  the  wheat  of  the  prosecut- 
ing witness,  the  appellant  became  what  the  statute 
calls  a  "cheat  and  swindler,"  and  subjected  himself 
to  the  punishment  there  provided  for,  and  which  was 
inflicted  upon  him  by  the  verdict  of  the  jury. 

In  this  connection  we  may  notice  the  contention  of 
appellant  that  the  court  should  have  given  instruc- 
tion number  nine  asked  for  by  him.  By  this  instruc- 
tion it  was  sought  to  charge  the  jury  that  if  the  wheat 
was  purchased  to  be  paid  for  on  demand,  or  if  the 
agreement  was  that  wheat  of  like  kind  and  quantity 
might  be  taken  out  at  any  time  for  the  wheat  de- 
livered  to   appellant,   then   appellant   had   a   right 
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to  consider  the  wheat  8o  received  by  him  as 
bis  own,  and  so  might  sell  or  dispose  of  it  at  his 
pleasure.  The  objection  to  this  instruction  is  that  it 
was,  as  we  have  seen,  not  applicable  to  the  evidence 
given  in  the  case.  That  evidence  showed  that  the 
wheat  was  not  sold  to  appellant,  nor  placed  in  appel- 
lant's keeping  to  be  exchanged  for  other  wheat;  but 
that  it  was  stored  in  appellant's  warehouse,  at  the 
owner's  risk. 

Instruction  number  two,  given  by  the  court,  and  of 
which  appellant  complains,  was,  as  we  think,  a  cor- 
rect statement  of  the  law,  rather  than  said  instruc- 
tion number  nine,  requested  by  appellant  In  this  in- 
struction, number  two,  the  court,  in  effect  informed 
the  jury  that  if  appellant,  without  Tinkey's  written 
consent,  mixed  Tinkey's  wheat  with  other  wheat  and 
sold  the  same,  he  was  guilty  of  a  violation  of  the 
statute.  That  is  but  stating  what  the  statute  ex- 
pressly declares.  It  could  not  relieve  appellant  of 
wrong  doing  under  the  statute,  because  Tinkey  should 
know  of  that  wrong  doing.  Tinkey's  receipt  was  the 
evidence,  under  the  statute, of  the  wheat  Htore<l  by  him 
in  appellant's  warehouse.  If  appellant  converted  that 
wheat  to  his  own  use  and  sold  it,  or  otherwise  re- 
moved it  from  under  his  own  control,  tlie  statute  de- 
fined his  crime  as  that  of  "a  cheat  and  swindler,"  and 
fixed  his  punishment  therefor.  If  he  were  unwilling 
to  receive  the  wheat  under  those  conditions,  he  was 
under  no  obligations  to  do  so;  and  if,  having  so  re- 
ceived the  wheat,  he  was  unwilling  to  keep  it  under 
the  conditions,  he  could  return  it.  He  could  not, 
however,  convert  it  to  his  own  use  without  incurring 
the  penalty  provided  in  the  statute.  Otherwise  the 
enactment  of  the  statute  would  have  been  a  vain  and 
useless  piece  of  legislation. 

The  judgment  is  aflSrmed. 

Filed  March  81.  1896. 
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No.  17,837. 
DOLIN  ET  AL.    V.    LEONAKD. 

DmcKST.—Beal  Estate.— Oift.—When  Reverts  to  Doimw.— That  one 
who  has  taken  possession  of  land  under  a  contract  of  purchase, 
paid  the  purchase-money  therefor,  and  made  valuable  improve- 
ments thereon,  has  a  deed  made  by  the  vendor  directly  to  the  for- 
mer's daughter,  in  consideration  of  love  and  affection,  does  not  de- 
prive him  of  the  benefit  of  section  2628,  R.  S.  1894,  providing  that  an 
estate  which  has  come  as  a  gift  to  an  intestate,  who  dies  without 
children,  shall  revert  to  the  donor,  saving  to  the  widower  his  rights 
therein. 

Same. — Statute  Construed, — Estate  by  Oift. — Reversion  to  Donor. — 
The  provisions  of  section  2050.  R  S.  1804,  that  where  a  wife  dies 
intestate  without  children,  but  leaving  a  father  or  mother,  her 
property  shall  descend,  three-fourths  to  the  widower  and  one-fourth 
to  the  father  and  mother,  or  the  survivor,  provided  that  the  whole 
shall  go  to  the  widower,  if  the  entire  amount  does  not  exceed 
$1,000,  does  not  apply  to  land  which  came  to  the  intestate  by  gift 
or  in  consideration  of  love  and  affection,  which  is  governed  by  sec- 
tion 2628,  providing  that  such  land  shall  revert  to  the  donor  on  the 
death  of  the  donee  intestate  without  children,  saving  to  the  sur- 
viving spouse  his  rights  therein,  which  is  a  one-third  interest. 

Appeal  from  the  Montgomery  Circuit  Court 
B.  Crane  and  A.  B.  Anderson^  for  appellants. 

M,  E,  Clodfelter  and  Puett  &  McFadden,  for  appel- 
lee. 

Monks,  J. — It  appears  from  the  special  finding  of 
the  court,  that  in  1868  Joseph  R.  Huff,  father  of  appel- 
lee, purchased  of  one  Buchanan  the  real  estate  in  con- 
troversy and  paid  him  therefor;  that  before  the  deed 
was  executed  Huff  took  possession  of  the  real  estate 
and  built  a  dwelling  house  thereon,  and  enclosed  the 
same  with  a  fence;  afterwards  said  Huff  desiring  to 
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give  said  real  estate  to  his  daughter  Adaline,  directed 
and  caused  Buchanan,  on  the  9th  of  Noyember,  1868, 
to  execute  a  deed  conveying  the  same  to  said  daughter. 
A  consideration  of  fl25.00  was  stated  in  the  deed. 
Adaline  accepted  said  real  estate  as  a  gift  from  her 
father,   the  only   consideration   therefor   as   between 

them  being  love  and  affection. 

Afterwards,  in  1889,  said  Adaline  died  intestate, 
the  owner  of  said  real  estate.  She  left  no  child  or  chil- 
dren or  other  descendants,  but  left  her  husband,  Alex- 
ander Pickard,  her  father,  and  appellee,  her  sister, 
surviving  her.  The  only  property  owned  by  said  Ada- 
line  at  the  time  of  her  death  was  said  real  estate, 
worth  1300.00,  and  personal  property  of  the  value  of 
1500.00.  About  one  year  after  the  death  of  said  Ada- 
line,  her  father,  Joseph  R.  Huff,  died  intestate,  leav- 
ing appellee,  his  daughter,  as  his  only  heir.  In  1894 
Alexander  Pickard  died  intestate,  leaving  surviving 
him  several  children  by  his  first  wife,  said  Adaline  be- 
ing his  second  wife,  by  whom  he  had  no  children. 
After  said  Pickard's  death,  his  children  conveyed  said 
real  estate  to  John  Pickard,  appellant,  who  claims  to 
own  all  of  said  real  estate  by  deed  from  the  heirs  of 
said  Alexander  Pickard.  The  court  below  held  that 
on  the  death  of  said  Adaline,  her  husband,  Alexander 
Pickard,  inherited  one-third  of  said  real  estate,  and  the 
other  two-thirds  went  to  her  father  under  the  provis- 
'ions  of  section  2473,  R.  S.  1881  (section  2628,  R.  S. 
1894),  which  is  as  follows:  "An  estate  which  shall 
have  come  to  the  intestate  bv  gift  or  bv  convevance 
in  consideration  of  love  and  affection,  shall,  if  the  in- 
testate die  without  children  or  their  descendants,  re- 
vert to  the  donor,  if  living,  at  the  intestate's  death, 
saving  to  the  widow  or  widower,  however,  his  or  her 
rights  therein :  Provided,  That  the  husband  or  wife  of 
such  intestate  shall  hold  a  lien  upon  such  property 
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for  the  value,  at  the  intestate's  death,  of  all  improve- 
ments by  him  or  her  thereon,  and  for  all  moneys  de- 
rived from  the  separate  estate  of  such  husband  or 
wife  expended  in  making  such  improvements." 

Appellant  insists  that  the  legal  title  to  the  real 
estate  was  never  in  Joseph  R.  Huff,  therefore  the  same 
could  not  revert  to  him  under  section  2473  (2628), 
supra.  It  is  true,  the  real  estate  was  not  conveyed  to 
Huff  by  Buchanan,  but  he  had  taken  possession  of  the 
same  under  the  contract  of  purchase  and  paid  the  pur- 
chase-money therefor  and  made  lasting  and  valuable 
improvements  thereon,  and  was  the  equitable  owner 
thereof,  and  could  have  enforced  specific  performance 
of  the  contract  to  convev.  The  fact  that  he  caused  the 
deed  to  be  made  by  Buchanan  directly  to  his  daughter 
instead  of  to  himself,  and  then  his  conveying  the  same 
to  her  did  not  deprive  him  of  his  rights  under  said 
section. 

It  is  sufficient  answer  to  this  contention  of  appel- 
lant, however,  to  say  that  this  court  has  held  that  the 
donor,  on  the  death  of  the  donee,  takes  the  estate 
under  said  section  as  heir  and  not  as  reversioner  or  re- 
mainderman.   Wingate  v.  JameSy  121  Ind.  69. 

Appellant  urges,  however,  "that  as  the  whole 
amount  of  property"  left  by  said  Adaline  did  not  ex- 
ceed fl,OO0.00,  it  all  went  to  Alexander  Pickard, 
her  widower,  under  section  2489,  R.  S.  1881  (section 
2650,  R.  S.  1894);  that  this  court  had  so  construed 
said  section  in  Thomas  v.  Thoma^y  18  Ind.  9;  and  that 
therefore  the  appellee,  John  Pickard,  is  the  owner  of 
all  of  said  real  estate  under  his  deed  from  the  heirs  of 
Alexander  Pickard.'^ 

Said  section  2489  (2650)  is  as  follows:  "If  a  hus- 
band or  wife  die  intestate,  leaving  no  child;  but  leav- 
ing a  father  or  mother,  or  either  of  them,  then  his  or 
her  property,  real  and  personal,  shall  descend,  three- 
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fourths  to  the  widow  or  widower,  and  one-fourth  to 
the  father  and  mother  jointly,  or  to  the  surviTor  of 
them:  Providedy  That  if  the  whole  amount  of  prop- 
erty, real  and  personal,  do  not  exceed  fl,000.00,  the 
whole  shall  go  to  such  widow  or  widower." 

This  court,  in  Thonias  v.  ThamaSj  supra^  said  that 
under  section  2489  (2650),  supra^  ^4f  the  estate  of  a 
husband  who  dies  intestate,  without  a  child  or 
children  or  their  descendants,  does  not  exceed 
f  1,000.00  in  value,  lands  conveyed  to  him  as  a  gift  will 
not  revert  to  the  donor,  but  will  go  to  the  widow  of  the 
donee."  If  this  is  a  correct  construction  of  this  sec- 
tion then  in  such  a  case  if  the  whole  amount  of  the 
property  left  by  such  husband  had  exceeded  f  1,000.00 
the  widow  would  be  entitled  to  three-fourths  thereof 
under  said  section,  and  one-fourth  would  have  re- 
verted to  the  donor,  or  if  the  donor  of  the  real  estate 
was  neither  the  father  nor  mother  of  the  donee,  then 
upon  the  death  of  the  donee  intestate,  without  a  child 
or  children,  or  their  descendants,  leaving  no  father  or 
mother,  but  leaving  a  widow  or  widower,  such  widow 
or  widower  would  take  the  whole  estate  without  re- 
gard to  its  value  under  section  2490,  R.  S.  1881  (section 
2657,  R.  S.  1894),  which  provides:  "If  a  husband  or 
wife  die  intestate,  leaving  no  child  and  no  father  or 
mother,  the  whole  of  his  or  her  property,  real  and  per- 
sonal, shall  go  to  the  survivor."  Such  a  construction 
of  said  sections  would  in  effect  nullify  section  2473 
(2628),  suprUf  providing  that  in  certain  cases  real 
estate  should  revert  to  the  donor. 

This  was  not  the  intent  of  the  legislature  in  the  en- 
actment of  said  sections 

Thomas  v.  Thomas^  RuprOy  cited  by  appellant,  was 
overruled  by  the  following  cases:  Myers  v.  Myers,  57 
Ind.  307;  Fontaine  v.  Houston,  86  Ind.  205;  Amos  v. 
Amos,  117  Ind.  37. 
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In  Myers  v.  Myers,  supra,  one  Myers,  in  consideration 
of  love  and  affection  and  as  a  gift,  conveyed  to  his  son 
one  hundred  and  sixty  acres  of  land  in  this  State.  The 
son  died  in  1872,  intestate  and  without  issue,  leaving 
surviving  him  his  widow.  This  court  held  that  the 
widow  took  one-third  of  said  real  estate  and  the 
father,  as  donor,  took  the  two-thirds  thereof  under  the 

provisions  of  section  2473  (2628),  supra,  that  the  right 
which  is  expressly  saved  to  the  widow  by  said  last- 
named  section  is  one-third,  and  not  three-fourths  or 
all,  as  provided  by  section  2489  (2650),  as  decided  in 
Thomas  v,  Thomas,  supra,  and  claimed  by  appellant. 

In  Fontaine  v.  Houston,  supra,  this  court  held  that 
when  a  husband,  in  consideration  of  love  and  affec- 
tion, transfers  his  real  estate  to  his  wife  by  conveying 
the  same  to  another,  who  reconveys  the  same  to  the 
first  grantor's  wife,  the  whole  of  such  real  estate,  upon 
her  death  intestate,  without  children  or  their  descend- 
ants, leaving  her  mother  and  her  husband  surviving 
reverts  to  her  husband  under  section  2473  (2628), 
supra,  and  no  part  goes  to  the  mother  under  section 

2489  (2650),  supra.  This  court  said :  "The  meaning  of 
the  two  sections,  taken  together,  is,  that,  if  the  wife  die 
intestate,  leaving  a  husband  and  no  child,  but  a 
father  or  mother,  or  either  of  them,  then  the  property 
shall  descend,  three-fourths  to  the  widower  and  one- 
fourth  to  the  father  and  mother  jointly,  or  the  sur- 
vivor of  them;  but  if  the  property  were  conveyed  to 
the  intestate  by  such  widower  in  consideration  of  love 
and  affection,  then  the  whole  of  it  shall  revert  to  him." 

It  is  clear,  we  think,  that  sections  2489  (2650)  and 

2490  (2657),  supra,  do  not  apply  in  cases  where  the  real 
estate  came  to  the  intestate  by  gift  or  by  conveyance 
in  consideration  of  love  and  affection. 

Section  2473  (2628),,97ipm,  providing  when  the  estate 
shall  revert  to  the  donor,  embraces  a  distinct  class  of 
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cases  not  otherwise  provided  for^and  its  provisions  ex- 
pressly except  it  from  the  other  sections,  except  those 
which  give  to  the  surviving  widow  or  widower  one- 
third.  It  was  the  intent  of  the  legislature  by  this  sec- 
tion to  save  to  the  widow  or  widower  only  that  part 
of  such  real  estate  as  the  donee  could  not  have  de- 
prived such  widow  or  widower  of  by  will  under  any 
of  the  other  sections. 

It  follows  that  the  court  did  not  err  in  its  conclu- 
sions of  law  as  to  the  interest  owned  in  said  real  estate 
by  appellee.   There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

Filed  April  14, 1886. 


No.  17,756. 
GtoFF  ET  AL.    V,    HeDGECOCK  ET  AL. 

MoRTaAGE.— To  Indemnify  Sureties. — When  Action  May  be  Main- 
tained.— An  action  to  foreclose  a  mortgage,  given  to  indemnify  the 
mortgagees  as  sureties  for  the  mortgagor,  containing  a  stipulation 
that  the  mortgagor  will  pay  the  debts  secured,  may  be  maintained 
as  soon  as  the  obligations  are  due  and  unpaid  without  payment 
of  the  same  by  the  mortgagees,  and  compensation  for  the  total 
probable  loss  may  be  recovered  as  damages. 

Same. — Sale  of  Personalty  by  Certain  Mortgagees,  by  Agreement  of 
Parties. — Waiver. — Foreclosure  as  to  Realty  Covered  by  Same 
Mortgage. — Under  a  mortgage  of  both  personal  and  real  property, 
containing  no  provision  as  to  the  possession  or  sale  of  the  personal 
property,  an  agreement  between  the  parties  to  the  mortgage  that 
the  personalty  should  be  sold  by  certain  of  the  mortgagees,  and  the 
proceeds  applied  on  the  debt  which  it  secured,  does  not  amount  to 
a  waiver  of  the  right  to  foreclose  as  to  the  realty,  to  supply  a  de- 
fidenoy  remaining  after  application  of  the  proceeds  of  the  per- 
,8onalty. 

Same. — Sale  of  Mortgaged  Personalty  by  Certain  Mortgagees. — 
Compensaiion  for  Services. — If  certain  of  the  mortgagees,  under  a 
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mortgage  conferring  no  ri^t  of  pofisefision  by  the  mortgagees*  or 
right  of  sale  by  them,  and  by  agreement  of  the  other  mortgagees 
and  the  mortgagor,  take  possession  of  and  care  for  and  sell  the 
mortgaged  personalty,  they  are  entitled,  as  against  their  co-mort- 
gagees, to  a  reasonable  compensation  for  such  services  out  of  the 
proceeds  of  sale. 

From  the  Tippecanoe  Superior  Court. 

Holstein  &  Barrett j  for  appellants. 

Palmer  &  Palmer  and  Kent  &  Irwin^  for  appellees. 

MoNKSy  J. — This  action  was  brought  by  appellees  to 
foreclose  a  mortgage  given  by  DeWitt  C.  Bryant  to  ap- 
pellees to  indemnify  them  as  his  sureties  on  divers 
promissory  notes,  executor's,  administrator's  and 
guardian's  bonds. 

Appellant  Goff,  who  alone  appeals,  filed  an  answer 
in  eight  paragraphs,  to  each  of  which  appellees  de- 
murred for  want  of  facts,  which  demurrer  was  sus- 
tained to  the  fourth  paragraph  and  overruled  as  to  the 
other  paragraphs.  Appellee  filed  a  reply  in  general 
denial.  At  the  trial  of  the  cause,  after  the  evidence 
was  all  in,  the  appellant  Goff  was  permitted  to  file  a 
cross-complaint,  wherein  he  set  up  that  among  the 
debts  secured  by  the  mortgage  to  appellees  was  a 
note  to  Phebe  Culver,  upon  which  Bryant  was  prin- 
cipal and  Seawright  and  Beaver  were  sureties;  that 
Culver  had  recovered  a  judgment  on  said  note  in  the 
Clinton  Circuit  Court  against  Bryant  and  Seawright 
for  11,174.00  and  costs,  atid  that- at  the  time  he  bid  in 
the  real  estate  at  the  sheriff's  sale  on  the  execution 
issued  on  the  Milroy  judgment,  there  was  also  in  the 
hands  of  the  sheriff  an  execution  issued  on  said  Culver 
judgment  and  that  he  bid  |6,000.00  at  the  sheriff's 
sale  made  on  the  Milroy  judgment,  and  out  of  the 
money  thus  paid  by  him  the  Culver  judgment  was 
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fully  paid  and  satisfiedL  Prayer  that  he  be  subrogated 
to  the  rights  of  Beawright  in  said  mortgage,  etc. 

A  trial  by  the  court  resulted  in  a  finding  and  judg- 
ment in  favor  of  appellees  on  their  complaint,  and  a 
finding  and  judgment  in  favor  of  appellant  Oofif  on 
his  cross-complaint. 

Appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled.  He  next  filed  a  motion  to  modify  the 
judgment. 

The  errors  assigned  by  appellant  and  not  waived 
call  in  question  the  action  of  the  court,  First,  in  over- 
ruling the  demurrer  to  the  complaint ;  Second,  in  over- 
ruling appellant's  motion  to  modify  the  judgment; 
Third,  in  overruling  the  motion  for  a  new  trial. 

Appellant  insists  that  ^^the  complaint  is  insufficient 
because  it  does  not  show  that  appellees  jointly,  as 
sureties,  have  been  compelled  to  pay  a  dollar  for  the 
mortgagor.''  The  complaint  alleges  payments,  some 
joint  and  others  by  individual  sureties.  The  com- 
plaint also  alleges  the  insolvency  of  the  mortgagor, 
Bryant,  and  that  the  mortgage,  after  describing  the 
bonds  and  notes  secured,  contains  the  following 
claiise:  "and  the  mortgagor  expressly  agrees  to  pay 
the  sums  of  money  above  secured,  without  any  relief 
from  valuation  and  appraisement  laws." 

It  is  settled  law  in  this  State  that  where  a  mortgage 
given  to  secure  the  mortgagees  from  loss  by  reason  of 
their  having  become  surety  for  the  mortgagor  con- 
tains a  stipulation  **that  the  mortgagors  will  pay  the 
sums  of  money  above  secured,"  if  such  obligations  are 
not  paid  when  due,  the  mortgagees,  without  having 
first  paid  the  same,  can  maintain  an  action  for  the 
foreclosure  of  such  mortgage  and  recover  as  damages 
a  compensation  for  the  total  probable  loss.  Ounel  v. 
Cne,Admr.^72  Ind.  34,  and  cases  cited;  Bodkin  v.  Merit y 

Vol.  144—27 
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86  Ind.  560,  and  cases  cited;  Durham  v.  Craig ^  79  Ind. 
117,  and  cases  cited;  Strong  v.  Taylor  School  Town- 
ship  J  79  Ind.  208;  Loehr,  Chaard.^  v.  ColborUj  92  Ind. 
24 ;  Reynolds  v.  Shirk,  98  Ind.  480 ;  Malott  v.  Ooff, 
96  Ind.  496. 

It  is  clear  that  the  complaint  is  not  insufficient  for 
the  reason  urged  by  appellant. 

It  is  next  urged  that  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial. 

The  causes  assigned  for  a  new  trial  were : 

"1.     The  damages  assessed  are  excessive. 

"2.  The  allowance  to  Newton  J.  Qaskill  for  ser- 
vices rendered  and  money  expended  in  caring  for  the 
mortgaged  chattels  is  erroneous,  unjust  and  contrary 
to  law. 

"3.  The  allowance  to  James  A.  Hedgecock  for  ser- 
vices rendered  and  money  expended  in  caring  for  the 
mortgaged  chattels  is  erroneous,  unjust  and  contrary 
to  law. 

"4.  The  finding  of  the  court  is  not  sustained  by 
sufficient  evidence." 

We  have  read  the  evidence,  and  it  is  clear  that  there 
is  evidence  which  sustains  the  court  upon  every  ma- 
terial point  in  its  finding.  There  was  evidence  from 
which  the  court  might  have  found  a  larger  sum  in 
favor  of  appellees  than  it  did. 

The  real  question  presented  in  the  motion  for  a  new 
trial  and  the  motion  to  modify  the  judgment  is 
whether  the  court  erred  in  making  allowance  to 
Hedgecock  and  Gaskill  for  their  services  in  caring  for 
and  selling  said  stock  of  drugs  and  fixtures. 

It  appears  from  the  evidence  that  Dewitt  C  Bryant, 
on  the  10th  day  of  April,  1893,  executed  to  appellees 
a  mortgage  on  certain  real  estate  and  a  stock  of  drugs 
to  indemnify  them  as  hia  sureties  on  promissory  note®, 
administrator's,  executor's  and  guardian's  bonds.  The 
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mortgage  was  in  the  ordinary  form  of  a  real  estate 
mortgage,  and  contained  no  provision  for  the  posses- 
sion of  the  personal  property,  nor  any  provision  au- 
thorizing the  sale  thereof  by  the  mortgagees.  On  the 
11th  of  April,  the  mortgagees,  the  appellees  in  this 
case,  entered  into  an  agreement  with  Bryant,  the 
mortgagor,  which  was  reduced  to  writing,  by  which 
said  Bryant  and  James  H.  Bryant  took  possession  of 
said  stock  of  drugs  and  fixtures  as  agents  for  the  mort- 
gagees, with  full  power  to  sell  the  same  at  retail  or  the 
whole  stock,  and  apply  the  proceeds  to  the  payment  of 
reasonable  wages  to  themselves,  second  to  the  pur- 
chase of  such  goods  as  should  be  necessary  to  replen- 
ish the  stock,  and,  third,  to  the  payment  of  the  several 
obligations  mentioned  in  the  mortgage. 

Afterwards,  in  April,  Jacob  Milroy  recovered  two 
judgments  against  Dewitt  C.  Bryant,  and  one  Andrew 
J.  Hale  also  recovered  a  judgment  against  him.  Ex- 
ecutions were  issued  upon  these  judgments,  and  on 
April  22  were  levied  upon  said  stock  of  drugs  and  fix- 
tures, and  a  part  of  the  real  estate  described  in  the 
mortgage.  On  the  28th  day  of  April,  Milroy  and  Hale, 
the  plaintiffs  in  said  judgments,  entered  into  a  written 
agreement  with  the  mortgagees  that  notwithstanding 
the  levy  on  said  stock  of  drugs  the  mortgagees  should 
proceed  to  sell  the  entire  stock  at  a  reasonable  price, 
and  upon  such  terras  as  might  be  determined  upon  by 
Hedgecock  and  Gaskill,  mortgagees,  and  Kent,  the  at- 
torney of  Milroy  and  Hale,  a  committee  selected  by 
the  parties  to  said  agreement.  The  duties  of  the  com- 
mittee were  to  oversee  the  disposition  of  the  stock  of 
goods  and  see  that  the  proceeds  thereof  were  properly 
applied.  Qaskill  was  appointed  treasurer  of  the  com- 
mittee, to  receive  all  money  for  goods  sold  and  apply 
the  same,  first,  to  the  payment  of  the  necessary  ex- 
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penses,  second,  to  the  payment  of  the  obligations  se- 
cured by  the  mortgage. 

Afterwards,  on  October  9, 1893,  the  committee,  with 
the  knowledge  and  consent  of  the  mortgagor,  mort- 
gagees, and  said  Milroy  and  Hale,  sold  the  stock  of 
drugs  and  fixtures  for  |6,10L50.  Five  thousand  and 
two  hundred  dollars  of  the  purchase-money  was  paid 
in  real  estate  and  the  balance  in  cash. 

On  December  2,  1893,  the  sheriff,  by  virtue  of  a 
venditioni  exponasy  issued  on  the  judgment  in  favor  of 
Milroy  v.  Bryant ^  heretofore  mentioned,  sold  a  part  of 
said  mortgaged  real  estate  to  the  appellant  Goff.  The 
amount  bid  at  said  sheriff's  sale  by  Goflf  was  more 
than  sufScient  to  pay  the  Milroy  and  Hale  judgment, 
and  the  balance  of  the  amount  paid  by  him  at  said 
sale,  about  |1,200,  was  applied  on  an  execution  in  the 
hands  of  the  sheriff  in  favor  of  Culver  v.  Bryant,  prin- 
cipal, and  James  A.  Seawright  and  Edward  C.  Beaver, 
sureties.  The  Milroy  judgments  and  the  Culver  judg- 
ments were  rendered  April  21,  1891,  and  executiomg 
were  issued  and  levied  at  the  same  time.  The  mort- 
gage sued  upon  was  executed  to  Seawright,  one  of  the 
mortgagees,  to  secure  him  against  loss  as  surety  on 
the  note  upon  which  said  judgment  in  favor  of  Culver 
was  rendered.  The  court  found  that  the  amount  for 
which  the  drugs  and  fixtures  were  sold,  |6,101.50,  was 
largely  in  excess  of  the  value  thereof,  and  that  Hedge- 
cock  and  Gaskill  were  entitled  to  compensation  for 
services  in  selling  said  stock  of  drugs,  stating  the 
amount. 

Appellant  insists  that  the  sale  of  the  stock  of  drugs 
was  a  full  satisfaction  of  the  mortgage  debt,  and  cites 
Landon  v.  White,  101  Ind.  249,  to  sustain  this  conten- 
tion. That  case  is  not  in  point.  The  personal  prop- 
erty in  this  case  was  delivered  by  Bryant  to  the  mort- 
gagees under  a  written  agreement,  which,  with  the 
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written  agreement  afterwards  entered  into,  made  full 
provision  for  all  expenses  and  what  amount  should  be 
applied  on  the  liabilities  secured  by  the  mortgage, 
that  was  the  amount  realized  after  all  expenses  were 
paid,  every  step  taken  was  consented  to  and  ac- 
quiesced in  by  the  mortgagor  and  mortgagees,  and 
was  also  fully  authorized  by  the  agreements. 

Appellant  next  urges  that  if  the  sale  of  the  goods 
was  not  a  satisfaction  of  the  liabilities  secured  by  the 
mortgage,  the  same  should  have  been  charged  to 
the  mortgagees  at  their  full  value.  There  is  nothing 
in  this  contention,  for  the  reason  that  the  same  was 
charged  to  the  mortgagees  as  f6,101.50,  the  amount 
for  which  they  were  sold,  which  the  court  found  was 
largely  in  excess  of  their  actual  value. 

It  should  be  observed  that  appellant  purchased  a 
part  of  the  mortgaged  real  estate  long  after  the  ser- 
vices of  Hedgecock  and  Gaskill  were  rendered  and 
after  the  goods  were  sold,  and  that  he  has  no  right  to 
contest  the  allowances  to  Hedgecock  and  Gaskill,  ex- 
cept as  he  may  be  subrogated  to  the  rights  of  Sea- 
wright  under  the  mortgage  sued  upon  and  the  rights 
of  Milroy  as  a  purchaser  of  the  mortgaged  real  estate 
at  sheriff's  sale  on  his,  Milroy's,  judgment  against 
Bryant.  Seawrightand  Milroy  were  each  partiesto  the 
written  agreement  under  which  the  services  of  Hedge- 
cock and  Gaskill  were  rendered,  and  we  are  not  aware 
of  any  authority  which  would  permit  them  to  success- 
fully resist  a  reasonable  allowance  for  such  services. 
They  received  the  benefit  of  their  services,  which  was 
rendered  at  their  request  and  with  their  knowl- 
edge and  consent.  It  is  not  a  case  where  all 
were  equally  bound  and  had  the  same  right  to 
perform  the  services  as  in  a  partnership.  But 
they  were  selected  by  the  other  interested 
parties  to  take  care  of  and  sell  the  stock  of  drugs, 
which  they  did.    The  other  mortgagees  had  no  power 
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to  take  care  of  or  sell  the  goods.  This  authority  was 
given  by  the  agreements  to  Hedgecock,  Gaskill,  Kent 
and  Bryant.  We  think  it  may  be  inferred  from  the  two 
agreements  that  compensation  was  to  be  paid  for  tak- 
ing care  of  and  selling  the  stock  of  goods.  For  these 
services  Hedgecock  and  Gaskill  were  entitled  as 
against  the  mortgagees  at  least  to  a  reasonable  allow- 
ance to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
goods.  27  Am.  and  Eng.  Ency.  Law,  181-184 ;  Mus- 
cogee Lumber  Co.  v.  Hyer^  18  Fla.  698,  s.  c.  43  Am. 
Rep.  332;  Gibso7i's  Case,  1  Bland  Ch.  (Md.)  138,  s.  c. 
17  Am.  Dec.  257  (266-274);  Ingraham  v.  Kirkpatrickj 
8  Ired.  Eq.  (N.  C),  62. 

Appellant  urges  that  they  were  mortgagees  in  pos- 
session, and  that  the  rule  is  that  a  mortgagee  in  pos- 
session will  not  be  allowed  compensation  for  his 
trouble  in  taking  care  of  the  property,  even  though 
there  is  an  agreement  to  that  effect,  citing  Cobbey  on 
Chattel  Mortgages,  section  932.  While  such  may  be 
the  correct  rule  as  between  mortgagor  and  mortgagee, 
which  we  need  not,  and  do  not,  determine  in  this  case, 
it  is  certainly  not  the  rule  as  between  the  mortgagees 
themselves.  The  question  here  is  between  two  of  the 
mortgagees  and  appellant,  who  claims  under  another 
mortgagee  in  the  same  mortgage.  Here  there  was  an 
agreement  by  which  two  of  the  mortgagees  were  au- 
thorized to  take  care  of  and  sell  the  goods.  The  evi- 
dence shows,  and  the  court  found,  that  they  rendered 
services  under  this  agreement,  and  the  value  of  said 
services  is  also  shown  by  the  evidence  and  found  by  the 
court. 

We  do  not  think  the  court  committed  a  reversible 
error  in  making  them  an  allowance.  So  far  as  appel- 
lant is  concerned,  he  is  not  in  a  position  to  object  to  an 
allowance  for  the  services  mentioned,  but  he  has  the 
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right  to  object  if  the  allowance  is  unreasonable.  He 
makes  no  such  complaint,  however. 

We  think  the  case  was  fairly  tried,  and  that  appel- 
lant has  no  just  grounds  for  complaint 

The  judgment  is  affirmed. 

FUed  April  15, 1896. 


No.  10,726. 

Brewer,  Auditor,  v,  McCleland. 

Elections. — RegiBtration  Law,  When  Uncongtitutional. —  Imposing 
Burdens  Upon  one  Class  of  Citizens  not  Borne  by  Others. — A  reg- 
istration law  requiring  a  resident  who  shall  have  absented  himself 
from  the  State  for  a  period  of  six  months  or  more  since  last  so  Tot* 
ing,  or  who  shall  have  gone  into  any  other  State  or  Sovereignty 
with  the  intention  of  voting  therein  since  last  so  voting,  or  during 
any  absence  in  another  State  or  Sovereignty  shall  have  voted  there- 
in since  last  so  voting,  and  also  any  person  who  shall  not  have  been 
a  dona  fide  resident  of  the  county  in  which  he  resides  at  least  six 
months  before  any  such  election,  to  register  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county  in  which  he  resides,  at  least 
59  days  prior  to  election,  a  notice  that  he  claims  to  be  a  legal  voter 
of  such  county,  before  being  entitled  to  vote,  is  unconstitutional 
and  void,  as  being  in  conflict  with  sections  2  and  4,  of  Article  2  of 
the  State  constitution  relating  to  qualifications  of  electors  as  re- 
gards age  and  residence,  as  imposing  burdens  upon  one  class  of  cit- 
izens not  borne  by  others. 

Prom  the  Hendricks  Circuit  Court. 

A.  O,  Smithy  Attorney-General,  and  A.  C.  Harris^ 
for  appellant. 

E,  O.  Hogate  and  J.  L.  Clark,  for  appellee. 

Coffey,  J. — An  act  of  the  General  Assembly,  ap- 
proved March  9,  1891,  Acts  of  1891,  p.  350,  provides 
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that  "Any  person  who,  having  been  a  resident  of  In- 
diana, and  a  qualified  voter  therein  at  any  general 
election,  shall  have  absented  himself  from  the  State 
for  a  period  of  six  months  or  more  since  last  so  voting, 
or  who  shall  have  gone  into  any  other  State  or 
Sovereignty  with  the  intention  of  voting  therein  since 
last  so  voting,  or  during  any  absence  in  another  State 
or  Sovereignty,  shall  have  voted  therein,  since  last 
so  voting,  and  also  any  person  who  shall  not  have 
been  a  bona  fide  resident  of  the  county  in  which  he  re- 
sides at  least  six  months  before  any  election,  shall,  be- 
fore being  entitled  to  vote  at  such  election  in  this 
State,  register  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county  in  which  he  resides,  a  notice  that 
he  claims  to  be  a  legal  voter  in  such  county.     Such 
registration  shall  be  made  at  least  fifty-nine  days 
prior  to  any  such  election,  and  the  notice  shall  state 
such  person's  name,  age  and  place  of  residence    *    * 
both  at  the  time  of  registration  and  during  the  period 
of  four  months  prior  thereto.    •    ♦    ♦    On  the  filing 
of  any  notice,  as  provided  for  in  this  section,  it  shall  be 
the  duty  of  such  clerk  to  enter  the  name  and  residence 
of  said  elector  and  date  of  filing  of  said  notice  in  a 
book  furnished  for  said  purpose,  to  be  open  at  all 
times  to  the  inspection  of  the  public,  and  safely  pre- 
serve said  original  notice,  and  deliver  a  certified  copy 
of  the  same  to  the  elector  so  registering;  and  on  de- 
mand of  any  challenger  or  member  of  election  board 
such  elector  shall  be  required  to  produce  the  same  be- 
fore being  allowed  to  vote.    *    *    Any  person  violat- 
ing the  provisions  of  this  section    *    *    shall  be  guilty 
of  a  felony,"  punishable  by  imprisonment  and  disfran- 
chisement. 

Assuming  to  act  under  the  provisions  of  this  law, 
the  clerk  of  the  Hendricks  Circuit  Court  purchased 
the  blanks  necessary  to  carry  out  its  requirements,  for 
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the  cost  of  which  the  board  of  commissioners  of  that 
county  made  an  allowance.  This  suit  was  instituted 
by  the  appellee  against  the  appellant,  as  the  auditor 
of  the  county,  to  enjoin  him  from  drawing  his  war- 
rant on  the  county  treasurer  for  the  payment  of  the 
allowance,  on  the  ground  that  the  act  of  the  general 
assembly  above  referred  to  violates  the  constitution 
of  the  State  and  is,  therefore,  void.  The  circuit  court 
overruled  a  demurrer  to  the  complaint,  and  the  appel- 
lant failing  and  refusing  to  plead  further,  a  decree 
was  entered  forever  enjoining  the  appellant,  as 
auditor  of  the  county,  from  drawing  his  warrant  for 
the  payment  of  such  allowance. 

It  is  assigned  as  error  here  that  the  circuit  court 
erred  in  overruling  the  demurrer  of  the  appellant  to 
the  complaint 

It  will  be  seen,  therefore,  that  the  only  question  be- 
fore us  relates  to  the  constitutionality  of  the  law,  the 
main  provisions  of  which  are  set  out  above. 

Section  2,  Art  2,  of  the  constitution  of  the  State, 
defines  the  qualifications  of  the  electors  of  the  State. 
It  provides,  among  other  things,  that  every  male  citi- 
zen of  the  United  States  of  the  age  of  twenty-one 
years  and  upwards,  who  shall  have  resided  in  the 
State  during  the  six  months,  and  in  the  township  sixty 
days,  and  in  the  ward  or  precinct  thirty  days,  immed- 
iately preceding  the  election,  shall  be  entitled  to  vote 
in  the  township  or  precinct  where  he  may  reside. 

Section  4,  Art.  2,  provides  that  "no  person  shall  be 
deemed  to  have  lost  his  residence  in  the  State  by  rea- 
son of  his  absence,  either  on  business  of  this  State  or 
of  the  United  States;"  and  section  1,  Art.  1,  provides 
that  "All  elections  shall  be  free  and  equal." 

Section  14,  Art.  2,  provides  for  a  general  registra- 
tion law. 

It  is  conceded  by  the  attorney-general,  as  well  as 
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by  the  other  counsel  for  the  appellant,  that  under  the 
several  constitutional  provisions  above  referred  to, 
the  act  of  the  general  assembly  now  under  immediate 
consideration  cannot  stand  without  a  modification  of 
the  ruling  of  this  court  in  the  case  of  Morris  v.  Poioelly 
125  Ind.  281.  It  is  claimed  that  the  dissenting  opinion 
of  Mitchell,  J.,  in  this  case  expresses  the  rule  by  which 
we  should  be  governed  in  determining  the  constitu- 
tionality of  the  law  now  before  us,  but  after  a  careful 
reading  of  that  able  opinion,  we  are  still  of  the  opin- 
ion that  it  is  faulty,  in  that  it  ignores  the  insurmount- 
able objection  that  the  Legislature  has  no  power  to 
divide  the  electors  of  the  State  into  classes  and  im- 
pose upon  one  class  burdens  not  borne  by  all  alike- 

In  the  opinion  written  by  Olds,  J.,  in  that  case,  in 
which  all  the  judges,  except  Mitchell,  concurred,  it 
was  said:  "Indeed,  it  seems  to  us  to  be  beyond  con- 
troversy that  if  the  present  act  can  be  upheld,  aimed 
as  it  is  at  a  class  of  traveling  men,  and  men  whose 
business,  either  of  a  public  or  private  character,  or 
ill  health,  may  take  from  the  State  six  months,  and 
persons  who  may  be  required  to  move  from  one  county 
to  another  to  obtain  employment,  within  six  months 
preceding  an  election,  and  imposing,  as  it  does,  a  bur- 
den upon  this  class  of  citizens,  which  is  imposed  upon 
none  other, then  the  I^egislature  may  enact  a  valid  law 
relating  to  any  class,  designating  them  by  nationality, 
place  of  birth,  religious  belief,  professional,  or  bus- 
iness pursuits,  and  require  them,  and  none  other,  to 
.register." 

So  Elliott,  J.,  in  a  separate  opinion,  in  that  case, 
in  speaking  of  the  law  then  under  consideration,  said : 
"It  violates  the  constitution  by  assuming  to  classify 
voters  into  those  who  remain  continuously  in  the 
State  and  those  who  temporarily  absent  themselves 
from  it    Where  the  constitution  makes  a  classifica- 
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tion,  a  different  one  cannot  be  made  by  the  Legisla- 
ture. Onr  constitution  does  make  a  classification,  for 
it  specifically  provides  who  shall  be  eligible  to  vote. 
•  •  *  The  general  assembly  has  no  power  to  enact 
a  law  operating  through  a  classification  exclusively 
its  own." 

The  law  now  under  consideration  is  subject  to  most 
of  the  constitutional  objections  urged  against  the  law 
of  1889.  It  assumes  to  classify  the  voters  of  the  State, 
and  to  impose  upon  one  class  burdens  not  borne  by  the 
others.  Indeed,  it  seems  to  have  been  enacted  in  the 
very  face  of  the  decision  in  the  case  of  Morris  v.  Powellj 
supra.  But  little  can  be  said  in  addition  to  what  was 
said  in  that  case  in  elaboration  of  the  objectionable 
features  of  this  law.  All  we  desire  to  add  is,  that  it 
cannot  be  demonstrated  by  any  course  of  sound  rea- 
soniiig,  that  an  election  held  under  a  law  which  im- 
poses upon  one  class  of  citizens  burdens  not  borne  by 
others,  is  equal.  So  far  as  we  are  informed,  all  legis- 
lation in  this  State  prior  to  1889,  intended  to  regulate 
elections,  was  general  and  applied  alike  to  all  the  citi- 
zens of  the  State.  Legislation  like  that  we  are  now 
considering  is  a  departure  from  the  long  established 
and  approved  practice  in  this  State.  It  is  plainly  in 
conflict  with  our  organic  law  and  is,  for  that  reason, 
void. 

The  court  did  not  err  in  overruling  a  demurrer  to 
'  the  complaint  in  this  case. 

Judgment  affirmed. 

Filed  Oct.  25, 1892;  petition  for  rehearing  overruled  December  19, 
1895. 
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No.  17,721. 

liANKFOBD  V.  The  State. 

Ai^^ELLATB  Prooedube. — Waiver  of  Error. —  Brief. — ^An  alleged  er- 
ror is  waived  by  failure  to  refer  thereto  in  appellant's  brief. 

Samb. — Sufficiency  of  Evidence. — Criminal  Law. — A  oonyiction  am- 
ply supported  by  the  oTidenoe  will  not  be  disturbed  on  appeal,  no 
matter  how  strong  the  opposing  evidence  may  be. 

EviDBNOS.  —  Incompetent. —  Objection  After  Admission. — Appdlaie 
Procedure. — An  objection  to  incompetent  evidence  after  its  admis- 
sion, without  a  motion  to  strike  out  the  particular  matter,  will  not. 
be  considered  on  appeaL 

Same. — Objection,  When  too  Oeneral. — ^An  objection  to  the  admission 
of  evidence  must  specifically  designate  the  particular  evidence  ob- 
jected to. 

Cbocinal  Law. — Rape. — Prosecution  by  Information. —  One  may  be 
prosecuted  for  rape  by  affidavit  and  information,  although  a  ^rand 
jury  had  been  in  session  since  his  arrest  and  had  been  discharged 
without  indicting  him,  under  R.  S.  1804,  section  1748,  subd.  1, 
authorizing  a  prosecution  in  that  manner  for  aU  public  offenses,  ex- 
cept treason  and  murder,  where  the  court  is  in  session  and  the 
g^rand  jury  is  not  in  session,  or  has  been  discharged. 

Same. — Prosecution  by  Information.— Plea  in  Abatem/ent. — CSom 
Overruled. — A  plea  in  abatement  to  a  criminal  charge  prodecuted 
by  affidavit  and  information,  alleging  that  there  was  a  grand  jury 
regularly  drawn,  and  that  the  grand  jury  had  not  been  discharged 
for  the  term  when  the  affidavit  and  information  were  filed,  is  in- 
sufficient under  R.  S.  1894,  section  1748,  authorizing  a  prosecution 
in  that  manner,  * 'where  the  grand  jury  is  not  in  session,  or  has  been 
discharged."    (State  v.  BoswelU  104  Ind.  541,  overruled.) 

Same. — Information. — Plea  in  Abatement. — A  plea  in  abatement  of  a 
criminal  charge  by  affidavit  and  information  must  negative  all  the 
provisions  of  the  statute  authorizing  a  prosecution  of  the  offense  in 
that  manner. 

From  the  Knox  Circuit  Court. 

W.  A.  Cullop,  C.  B.  Kessingery  H.  Bums  and  J.  S. 
Pritchett^  for  appellant. 

W.  A.  Ketcham,  Attomey-Oeneral,  and  F.  E.  Mat- 
son^  for  State, 
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McCabe,  J. — The  appellant  was  convicted  on  a 
charge  of  rape,  alleged^  in  the  affidavit  and  informa- 
tion on  which  he  was  prosecuted,  to  have  been  com- 
mitted on  one  Dora  Little,  who  was  alleged  to  be  a 
female  child  under  the  age  of  fourteen  years. 

The  court,  at  the  proper  time,  sustained  a  demurrer 
to  appellant's  plea  in  abatement  and  overruled  his 
motion  for  a  new  trial  and  his  motion  in  arrest  of 
judgment 

Error  is  assigned  on  these  rulings.  The  last  one  of 
the  alleged  errors  is  waived  by  appellant  in  failing  to 
refer  to  it  in  his  brief. 

The  substance  of  the  plea  in  abatement  is  that,  on 
the  25th  day  of  October,  1894,  the  affidavit  and  in- 
formation were  filed  in  the  Knox  Circuit  Court;  that 
he  had  theretofore,  to-wit:  on  July  2d,  1894,  been 
bound  over  to  the  Knox  Circuit  Court  by  the  mayor  of 
Vincennes  to  answer  said  charge,  and  that  he  had 
been  in  custody  ever  since  up  to  October  25,  1894; 
**that  at  the  Knox  Circuit  Court  there  was  a  grand 
jury  regularly  drawn  to  investigate  into  high  crimes 
and  misdemeanors  committed  within  the  jurisdiction 
of  the  county  prior  to  the  first  day  of  September,  1894, 
and  during  said  term ;  that  on  the  25th  day  of  October, 
1894,  when  said  affidavit  and  information  were  so  filed 
against  him  said  grand  jury  had  not  been  discharged 
for  said  term,  and  no  order  of  said  court  had  been 
made  relative  to  the  discharge  of  the  same  for  said 
term  of  court;"  that  he  is  not  guilty  of  any  crime  as 
charged  in  said  affidavit  and  information ;  that  he  had 
not  been  indicted  by  any  grand  jury  for  the  same  dur- 
ing said  term  or  any  other,  and  that  during  all  of  said 
time  the  Knox  Circuit  Court  was  in  session. 

It  has  been  held  by  this  court  that  to  constitute  a 
good  plea  in  abatement  of  a  criminal  charge  by 
affidavit  and  information,  the  plea  must  negative  all 


430  SUPREME  COURT  OF  INDIANA, 

Lankf  ord  v.  The  Stata 

the  provisions  of  the  statute  authorizing  a  prosecu- 
tion for  the  offense  by  affidavit  and  informatioii. 
State  V.  Drake,  125  Ind,  367. 

Prosecutions  by  affidavit  and  information  of  all 
public  offenses,  except  treason  and  murder,  are  author- 
ized by  our  criminal  code  in  any  one  of  the  four  cases, 
namely:  1.  Whenever  a  person  is  in  custody  or  on 
bail  on  a  charge  of  felony  or  misdemeanor,  except  trea- 
son and  murder,  and  the  court  is  in  session,  and  the 
grand  jury  is  not  in  session,  or  has  been  discharged. 
2.  Whenever  an  indictment  presented  by  the  grand 
jury  has  been  quashed,andthegrandjuryforthe  term, 
when  such  indictment  is  quashed,  is  not  in  session  or 
has  been  discharged.  3.  When  a  cause  has  been  ap- 
pealed to  the  Supreme  Court  and  reversed  on  ac- 
count of  any  defect  in  the  indictment;  and  4,  When- 
ever a  public  offense  has  been  committed,  and  the 
party  charged  with  the  offense  is  not  already  under 
indictment  therefor  and  the  court  is  in  session,  and 
the  grand  jury  has  been  discharged  for  the  tenn. 
R.  S.  1894,  section  1748  (R  S.  1881,  section  1679).  All 
these  facts  must  be  negatived  and  put  in  issue  by  a 
plea  in  abatement,  or  it  will  be  insufficient  on  de- 
murrer. Hodge  v.  State^  85  Ind.  561;  Elder  v.  Sta^e, 
96  Ind.  162;  State  v.  DraJce^  supra. 

Conceding,  without  deciding,  that  the  facts  essential 
to  authorize  a  prosecution  by  affidavit  and  informa- 
tion in  the  two  cases  last  named  have  been  suf- 
ficiently put  in  issue  by  the  plea-,  we  think  it  does  not 
put  in  issue  the  facts  named  in  the  first  case,  authoriz- 
ing such  a  prosecution,  namely,  that  "the  grand  jury 
is  not  in  session  or  has  been  discharged."  The  non- 
existence of  these  two  facts  must  be  alleged. 

It  is  alleged  that  the  grand  jury  had  not  been  dis- 
charged, which  sufficiently  negatives  one  only  of  the 
facts  in  question.    But  the  non-existence  of  that  fact 
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is  not  enough^  because  its  non-existence  is  not  incon- 
sistent with  the  fact  that  the  grand  jury  is  either  in 
session  or  has  never  been  impaneled.  There  is  no  al- 
legation that  the  grand  jury  was  then  in  session,  or 
ever  had  been  during  the  term.  If  it  had  not  been  so 
in  session,  the  right  to  prosecute  by  affidavit  and  in- 
formation was  authorized  by  statute,  as  we  have  seen. 
Hence,  the  plea  to  be  sufficient  should  have  negatived 
the  fact  by  alleging  that  the  grand  jury  was  in  ses- 
sion, and  thus  put  in  issue  the  right  to  so  prosecute. 
Instead  of  alleging  that  the  grand  jury  was  in  session, 
the  plea  alleges  that  "there  was  a  grand  jury  regu- 
larly drawn,"  but  it  nowhere  alleges  that  such  grand 
jury  was  ever  impaneled  or  organized,  or  ever  went 
into  session.  Without  showing  that  the  grand  jury 
was  ever  in  session  during  the  term,  it  would  be  idle 
to  allege  that  it  had  not  been  discharged.  Such  non- 
discharge  would  be  perfectly  consistent  with  the  fact 
that  such  grand  jury  had  never  been  impaneled,  and 
therefore  consistent  with  the  right  to  prosecute  by 
affidavit  and  information.  But  even  if  the  allegation 
that  there  was  a  grand  jury  regularly  drawn  could  be 
held  equivalent  to  an  allegation  that  it  was  im- 
paneled and  went  into  session,  still  the  plea  is  insuf- 
ficient because  it  nowhere  states  what  term  of  court 
it  was  drawn  for.  There  might  have  been  a  grand 
jury  drawn  for  a  subsequent  term  and  not  at  the  term 
at  which  appellant  was  prosecuted.  In  such  case  he 
could  be  prosecuted  by  affidavit  and  information.  The 
law  does  not  absolutely  require  a  grand  jury  at  every 
term  of  the  circuit  court.  Kenneqar  v.  State,  120  Ind. 
176.  But  even  if  a  grand  jury  had  been  in  session  since 
appellant's  arrest  and  had  been  discharged  without 
indicting  him,  is  no  reason  why  he  may  not  be  prose- 
cuted bv  affidavit  and  information.  State  v.  BomoeTlj 
104  Ind.  541,  upon  this  point  is  overruled,  as  it  inter- 
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polates  into  the  statute  a  condition  inconsistent  with 
its  plain  provisions. 

A  plea  in  abatement  must  be  strictly  construed. 
Muagrave  v.  StatCj  133  Ind  297;  BiOings  v.  State,  107 
Ind.54. 

Therefore,  the  allegation  that  there  was  a  grand 
jury  regularly  drawn  is  not  equivalent  to  an  allega- 
tion that  such  grand  jury  was  impaneled,  organized 
or  went  into  session,  nor  that  such  grand  jury  had 
been  in  session.  Hence,  the  court  did  not  err  in  sus- 
taining the  demurrer  to  the  plea  in  abatement 

The  fourth  and  fifth  reasons  for  a  new  trial  relate  to 
the  testimony  of  Eliza  Little,  the  mother  of  the  prose- 
cutrix. The  testimony  and  objection  thereto  read  as 
follows :  "I  know  the  witness,  Jureau,  who  has  testi- 
fied in  this  case.  He  came  to  my  house  next  mornings 
on  the  8th  of  May,  1894,  and  told  me  about  what 
Larkin  Lankford,  the  defendant,  had,  the  night  before 
on  the  road  from  Vincennes,  done  to  Dora,  and  then  I 
spoke  to  her  about  it.  The  way  I  came  to  speak  to  her 
about  it  was  that  Jureau  told  me  what  he  heard  de- 
fendant say  to  her  on  the  night  before,  to  which  state- 
ments the  defendant  at  the  time  objected  and  ex- 
cepted, for  the  reason  that  it  was  a  conversation 
which  affected  him  in  his  rights  in  this  case,  and  such 
statements  and  conversations  so  given  by  the  witness 
were  not  in  the  hearing  and  presence  of  the  de- 
fendant.^^ 

An  objection  to  incompetent  evidence  merely  after 
its  admission  is  generally  unavailing.  Pence  v. 
Waughf  135  Ind.  143;  Jennings  v.  Sturdevantj  140  Ind. 
641.  Assuming  without  deciding  that  the  testimony 
in  question  was  incompetent,  the  record  fails  to  show 
that  appellant  took  such  steps  as  he  should  have  done 
to  make  his  objection  thereto  available.  It  does  not 
appear  whether  the  testimony  was  given  in  answer  to 
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a  question  calculated  to  elicit  the  same,  in  which  case 
to  make  his  objection  available  he  should  have  ob< 
jected  to  the  question,  stating  the  grounds  of  his  ob- 
jection ;  nor  does  it  appear  to  have  been  an  answer  not 
re8i>on8ive  to  a  proper  question,  but  it  appears  to  have 
been  voluntarily  given  by  the  witness  without  being 
questioned.  If  objectionable  evidence  is  volunteere<l 
by  a  witness,  or  given  in  an  answer  that  is  not  respon- 
sive to  a  proper  question  asked  or  otherwise,  before 
objection  can  reasonably  be  made,  a  motion  should  be 
made  to  strike  out  the  particular  matter  which  is  con- 
sidered improper.  Vickery  v.  McCormick,  117  Ind. 
594 ;  Clanin  v.  F<Mgany  124  Ind.  304 ;  Pence  v.  Waughy 
Mpra;  Jennings  v.  Sturdevantj  supra. 

The  failure  to  object  by  a  motion  to  strike  out  was 
a  waiver  of  the  objection. 

The  fifth  reason  for  a  new  trial  relates  to  the  testi- 
mony of  the  same  witness  as  to  a  conversation  with 
ber  daughter,  the  prosecutrix,  the  same  morning.  The 
6th,  8th  and  9th  reasons  for  a  new  trial  relate  to  cer- 
tain testimony  given  over  appellant's  objection,  by 
the  witnesses.  Leathers,  Lake  and  Anthis,  but  no 
ground  on  which  any  of  these  objections  are  made  is 
stated  in  the  record. 

An  objection  to  the  admission  of  evidence  must 
state  the  ground  of  objection  and  must  be  sufficiently 
specific  to  designate  the  particular  evidence  objected 
to.  City  of  Delphi  v.  Lowery^  Admx.y  74  Ind.  520 ; 
Clay  V.  Clark,  76  Ind.  161 ;  Cressler  v.  Williams,  80 
Ind.  866 ;  Cox  v.  Rash,  82  Ind.  519 ;  Sha^^kman  v. 
Little,  87  Ind.  181 ;  Kuhns  v.  Oates,  92  Ind.  66  ;  Noe 
V.  State,  92  Ind.  92 ;  Shade  v.  Creviston,  93  Ind.  591 ; 
Wahash,  etc.,  R  W.  Co.  v.  Tretts,  96  Ind.  450;  Bat- 
tenberg  v.  Nixon,  97  Ind.  106;  Shafer  v.  Ferguson, 
108  Ind.  90  ;Chrubbs  v.  Morris,  103  Ind.  166;  Chapman 
Vol.  144—28 
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V.  MoorCy  107  Ind.  223;  Louisville,  etc.,  B.  W.  Co.  v. 
Jones,  108  lud.  551;  McKinsey  v.  McKee,  109  Ind. 
209;  Ohio,  etc.,  B.  W.  Co.  v.  Walker,  113  Ind.  196; 
Litten,  Admr,,  v.  Wright  School  Tp.  127  Ind.  81; 
Stanley  v.  Holliday,  130  Ind.  464 ;  Fowler  v.  Wallace, 
131  Ind.  347.  Otherwise  the  objection  is  deemed 
waived.     Bass  v.  State,  136  Ind.  165. 

It  is  made  one  of  the  grounds  in  the  motion  for  a 
new  trial  that  the  evidence  does  not  support  the  ver- 
dict, and  it  is  urged  in  argument  that  it  is  not  suf- 
ficient to  show  the  guilt  of  the  accused  beyond  a  rea- 
sonable doubt. 

While  there  is  some  conflict  in  the  evidence,  yet 
that  part  of  it  which  tends  to  support  the  verdict  is 
overwhelming  and  amply  supports  it  Under  such 
circumstances  we  cannot  reverse,  no  matter  how 
strong  the  opposing  evidence  may  be.  DeaZ  v.  Stnte, 
140  Ind.  354.  The  court  did  not  err  in  overruling  the 
motion  for  a  new  trial.  None  of  the  errors  alleged  and 
urged  in  argument  being  available,  the  judgment  is 
aflBrmed. 

Filed  April  1,  1896. 
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No.  17,879. 

Upland  Land  Company  v.  Ginn  et  al. 

Vendor's  Lien. — Reservation  in  Note. — Where  A  sold  land  to  B,  tak- 
ing a  note  for  $3,700  in  part  payment,  and  subsequently  C  sold  land 
to  A  and  agreed  to  take  B's  note  in  part  payment,  if  it  were  a  pur- 
chase-money note,  and  B  thereupon  executed  a  note  to  C  for  the 
amount  of  the  unpaid  purchase-price  of  the  sale  to  A,  and  another 
note  to  A  for  the  balance  of  the  $2,700  due  A  on  the  purchase  by 
B,  the  note  by  B  to  C  carried  a  vendor's  lien  on  the  land  sold  to  B 
by  A. 
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From  the  Grant  Circuit  Court 

G.  W.  Harvey  and  A.  DeWolf^  for  appellant. 

Brownlee  it  Paulus^  for  appellees. 

Monks,  J. — ^This  action  was  brought  by  appellee, 
William  Ginn,  against  appellant  and  the  appellee 
William  M.  Brown,  receiver  of  the  Upland  Glass  Com- 
pany, to  recover  the  amount  due  on  a  promissory  note 
executed  by  appellant,  and  have  the  same  adjudged 
to  be  a  vendor's  lien  on  certain  real  estate  owned  by 
appellant 

Appellee,  Brown,  receiver,  filed  a  cross-complaint 
to  recover  judgment  on  a  promissory  note  alleged  to 
have  been  given  for  the  purchase-money  for  the  same 
land,  etc. 

It  was  alleged  in  the  complaint  of  Ginn,  appellee, 
and  the  cross-complaint  of  Brown,  receiver,  that  on 
April  11, 1893,  one  Wilhelm  sold  and  conveyed  a  tract 
of  land  to  appellant,  and,  for  the  purchase-money  not 
paid  in  cash,  took  appellant's  note  for  over  f 2,700. 00; 
that  afterwards,  on  July  3,  1893,  appellee,  William 
Ginn,  sold  and  conveyed  a  tract  of  land  to  said  Wil- 
helm, for  which  he  paid  all  the  purchase-money  except 
12,018.00;  that  on  said  day  it  was  agreed  between  ap- 
pellant, appellee,  Ginn,  and  Wilhelm  that  for  the  pur- 
pose of  securing  the  payment  of  |2,018.00,  the  balance 
of  the  purchase-money  due  from  Wilhelm  to  Ginn,  ap- 
I)ellant  would  execute  to  said  Ginn  its  promissory 
note  for  f 2,018.00  of  the  purchase-money  due  from  it 
to  Wilhelm  for  the  real  estate  purchased  from  him; 
that  in  compliance  with  said  agreement,  appellant  did 
execute  its  note  payable  to  appellee  Ginn,  whereby  it 
promised  to  pay  him  $2,018.00  of  the  purchase-money 
for  the  real  estate  conveyed  by  Wilhelm  to  appellant; 
that  said  note  is  due  and  unpaid;  that  appellant  ex- 
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ecuted  its  promissory  note  to  said  Wilhelm  tor 
f  722.00y  being  the  amount  of  said  purchase-money  in 
excess  of  said  12,018.00;  that  said  note  was  sold  and 
indorsed  by  said  Wilhelm  to  the  Upland  Glass  Ck>m- 
pany,  of  which  company  said  Brown  was  afterwards 
appointed  receiver;  that  said  note  is  due  and  unpaid, 
etc.;  that  said  appellant  is  wholly  insolvent  and  has 
no  personal  property  from  which  said  notes  can  be 
paid.  The  complaint  and  cross-complaint  each  con- 
tains a  prayer  for  a  judgment  upon  the  note  sued 
on,  and  that  the  same  be  adjudged  to  be  a  vendor's 
lien  on  said  real  estate  sold  and  conveyed  by  Wilhelm 
to  appellant. 

Appellant  answered  the  complaint  and  cross-com- 
plaint by  a  general  deniaL 

The  cause  was  tried  by  the  court,  and  a  general  find- 
ing made  in  favor  of  appellee,  Ginn,  on  the  complaint, 
apd  in  favor  of  Brown,  receiver,  on  the  cross-com- 
plaint. Judgments  were  rendered  on  the  finding,  one 
in  favor  of  appellee,  Ginn,  and  one  in  favor  of  Brown, 
receiver,  and  the  same  were  adjudged  to  be  vendor's 
liens  on  said  real  estate,  which  was  ordered  to  be  sold 
for  the  payment  thereof. 

On  motion  of  appellant  the  judgment  was  modified 
so  that  it  provided  that  the  real  estate  was  not  to  be 
sold  until  the  other  property  of  appellant  subject  to 
execution  was  first  exhausted. 

Thereupon  appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled. 

The  only  error  assigned  calls  in  question  the  action 
of  the  court  in  overruling  the  motion  for  a  new  trial. 

The  motion  for  a  new  trial  assigned  the  following 
causes  therefore:  "First.  The  judgment  of  the  court 
and  the  finding  thereof  are  not  sustained  by  sufficient 
evidence.    Second.    The  finding  and  judgment  of  the 
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court  are  contrary  to  law  and  contrary  to  the 
evidence." 

It  is  conceded  by  appellant  that  appellee,  Ginn,  and 
Brown,  receiver,  were  each  entitled  to  a  personal 
judgment  against  appellant, and  that  the  court  did  not 
err  in  rendering  such  judgments. 

There  is  no  doubt,  under  the  allegation  in  the  com- 
plaint and  cross-complaint,  that  the  two  notes  ex- 
ecuted July  3, 1893,  by  appellant  were  each  given  for 
the  unpaid  purchase-money  for  the  real  estate  sold 
and  conveyed  by  Wilhelm  to  appellant,  and  that  said 
indebtedness  was  a  vendor's  lien  on  said  real  estate. 

It  is  expressly  alleged  that  each  of  said  notes  was 
executed  by  appellant  for  the  unpaid  purchase-money 
due  from  appellant  to  Wilhelm  for  the  real  estate  sold 
and  conveyed  by  him  to  it  As  the  court  made  a  gen- 
eral finding  for  appellees,  the  only  question  is,  was 
there  any  evidence  which  sustains  this  allegation  in 
the  complaint?  We  think  there  is  evidence  sustain- 
ing this  as  well  as  every  other  material  allegation  in 
the  complaint  and  cross-complaint. 

It  appears  from  the  evidence  that  appellee  Oinn 
knew  when  he  sold  the  real  estate  to  Wilhelm  that 
Wilhelm  had  a  note  for  f  2,700.00  or  more  on  appellant 
for  a  balance  on  real  estate  sold  and  conveyed  by  him 
to  appellant,  and  that  on  July  3,  when  Ginn  and  Wil- 
helm and  the  appellant,  by  its  officers,  were  together, 
Ginn  expressed  his  willingness  to  take  appellant's 
paper,  which  Wilhelm  had,  if  it  was  purchase-money 
paper,  and  it  was  stated  to  him  that  it  was  purchase- 
money  paper.  They  then  agreed  to  divide  said  note 
held  by  Wilhelm  on  appellant  by  giving  a  note  to 
Ginn  for  $2,018.00  of  the  purchase-money  appellant 
owed  Wilhelm,  and  a  note  to  Wilhelm  for  the  re- 
mainder, $722.00. 

The  note  for  $2,018.00,   executed   to   Ginn,   was 
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for  the  land  sold  by  Wilhelm  to  appellant.  The  note 
for  f722.00  sued  upon  in  the  cross-complaint  was 
given  for  the  same  consideration.  According  to  this 
evidence  there  was  no  new  debt  created  by  appellant 
giving  the  note  to  appellee  Ginn.  The  consideration 
for  the  two  notes  was  the  same  as  the  note  for 
$2,700.00  held  by  Wilhelm,  which  was  merely  divided 
by  giving  the  two  notes  mentioned.  The  f2,700.00 
unpaid  purchase-money  was  a  vendor's  lien  on  the  real 
estate  held  by  appellant  under  the  deed  from  Wilhelm, 
where  the  same  was  evidenced  by  a  note  for  that 
amount,  and  it  continued  to  be  such  when  evidenced 
by  the  two  notes  executed  July  3,  one  to  Ginn  and  the 
other  to  Wilhelm.  The  right  of  appellees  to  enforce  a 
vendor's  lien  under  this  evidence  was  the  same  as  if 
Wilhelm  had  taken  two  notes,  one  for  $2,018.00  and 
the  other  for  $722.00  for  the  purchase-money  from  ap- 
pellant, instead  of  one,  and  had  transferred  the  one 
for  $2,018.00  to  appellee,  Ginn,  and  the  other  to 
Brown,  receiver,  as  alleged.  The  assignment  of  notes 
given  for  the  purchase-money  of  land  transfers  as  an 
incident  the  vendor's  lien.  Felton  v.  l^mifh^  84  Ind.  485 
(486);  Midland  Ry.  Co.  v.  Wilcox,  122  Ind.  84  (91). 

The  controlling  question  in  this  case  is,  whether  or 
not  the  debt  owing  is  as  to  appellant  a  balance  due 
for  purchase-money  on  the  land  sold  and  conveyed  to 
appellant  by  Wilhelm.  Nichols  v.  Olover,  41  Ind.  24; 
Boyd  v.  Jackson,  82  Ind.  625  ;  Dwenger  v.  Branigan^ 
96  Ind.  221  ;  Barrett  v.  Leivis,  106  Ind.  120 ;  Otis  v. 
Oregorj/j  111  Ind.  504.  As  we  have  shown,  there  waa 
evidence  which  sustains  the  finding  of  the  court  that 
it  was. 

Appellant  does  not  seem  to  insist  upon  the  proposi- 
tion that  the  land  was  not  chargeable  with  a  lien  for 
purchase-money  on  account  of  the  $722.00  note  held 
by  Brown,  receiver,  as  assignee  of  Wilhelm. 
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It  is  proper  to  suggest  that  as  the  motion  for  a  new 
trial  was  as  to  the  whole  case,  if  the  finding  of  the 
court  was  proper  in  favor  of  Brown,  receiver,  upon  the 
issues  joined  on  the  cross-complaint,  then  the  motion 
was  correctly  overruled,  even  though  the  evidence 
was  not  suflBcient  to  sustain  the  finding  in  favor  of  the 
appellee  Ginn.  In  such  case,  the  motion  should  be 
for  a  new  trial  of  the  issues  joined  on  the  cross-com- 
plaint. Parsons  v.  Stockbridge,  42  Ind.  121 ;  First 
Natn  Bank  v.  Williams,  126  Ind,  423;  2  Elliott  Gen. 
Pract.  p.  1166,  note  4  and  cases  cited;  Elliott  App. 
Proced.,  section  844,  and  notes. 

There  is  no  available  error  in  the  record. 

Judgment  affirmed. 

FOed  April  1, 1896. 


No.  17642. 

Meyer,  Admr.,  v.  The  Manhattan  Life  Insurance  nris 

Company. 

HABHLB88  Erbob.— 5M'Xnng  Out  Interrogatory  Filed  with  Plead- 
ing.— Striking  out  an  interrogatory  is  harmless,  if  error,  where  it 
was  not  required  to  enable  the  party  to  adapt  his  pleadings  to  the 
facts  of  the  case,  and  all  the  information  that  could  have  been  ob- 
tained thereby  is  fully  supplied  by  the  evidence  adduced  upon  the 
trial. 

IsTEKEtOQATOKOS.— Filed  with  Pleading.—When  Properly  Stricken 
Otil— Interrogatories  in  respect  to  some  matter  of  opinion,  the 
legal  effect  of  some  written  instrument,  or  asking  for  a  conclusion 
of  law  or  an  opinion  of  hyx)othetical  questions,  or  requiring  the 
giving  of  copies  of  documents,  are  properly  stricken  out. 

tssxjRAXOR,-^Life.— Surrender  of  Policy  Without  Demanding  Paid- 
up  Policy. — Forfeiture.^'So  recovery  can  be  had  on  an  insurance 
poUcy  providing  for  the  issuance  of  a  paid-up  policy  after  pay- 
ment of  three  or  more  premiums,  if  the  insured   surrenders  his 
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policy  before  its  expiration  by  nonpayment  of  a  premium,  where 
the  insured  allowed  his  policy  to  lapse  by  nonpayment  of  a  pre- 
mium without  demanding  a  paid-up  policy. 
Verdict. — Court  Directing  Verdict. — Failure  of  Evidence, — TriaL — 
A  verdict  is  properly  directed  for  defendant  where  the  evidence 
introduced  utterly  fails  to  establish  the  cause  of  action  stated  in 
the  complaint. 

From  the  Marion  Superior  Court 
Finch  &  Finchj  for  appellant. 
Miller,  Winter  &  Elam,  for  appellee. 

Howard,  J. — This  was  an  action  against  appellee, 
brought  by  the  appellant,  administrator,  upon  two 
separate  policies  of  life  insurance,  issued  by  api>ellee 
to  George  F.  Meyer,  in  the  sums  of  $5,000.00  and 
110,000.00,  respectively. 

The  complaint  alleges  the  issuance  of  the  policies  to 
George  F.  Meyer;  that  the  same  were  not  to  become 
binding  upon  the  company  until  countersigned  by  the 
agent  of  the  company  in  Indianapolis;  that  he  did 
countersign  them  and  deliver  them  to  the  assured; 
that  the  assured  paid  the  premiums  upon  said  policies 
during  the  years  1864,  1865,  1866,  1867  and  1868;  and 
that  before  the  premiums  for  the  year  1869  became 
due  and  payable,  the  appellee  gave  George  F.  Meyer 
notice  that  it  would  not  receive  said  premiums  except 
upon  the  condition,  to- wit:  that  said  Meyer  would  pay 
to  appellee  interest  at  the  rate  of  7  per  cent,  dis- 
counted in  advance  upon  his  then  outstanding  notes 
given  for  the  premiums;  that  George  F.  Meyer  had 
made  no  contract  with  appellee  to  pay  such  interest 
as  a  condition  of  the  receipt  of  said  premiums  and  suc- 
ceeding premiums,  and  said  requirement  and  demand 
were  wrongful,  unlawful  and  oppressive,  and  said 
Meyer  was  not  compelled  to  comply  therewith,  and 
did  not  comply  therewith,  and  thereupon  said  apprf- 
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lee  marked  said  policies  upon  its  books  as  cancelled 
and  void. 

It  is  further  alleged  that  said  Meyer  was  ready, 
willing,  and  able  to  pay  said  premiums  that  were  due 
in  1869,  and  the  succeeding  premiums  on  said  policies, 
and  would  have  paid  all  of  said  premiums  but  for  said 
wrongful  and  unlawful  demand;  and  that  his  refusal 
to  comply  with  said  wrongful  demand  did  not  affect 
his  rights  or  the  rights  of  appellant  under  said 
policies;  and  said  policies  remained  in  full  force;  and 
then  alleges  the  compliance  with  all  the  conditions  of 
said  policies  by  said  Meyer  and  plaintiff;  the  death  of 
Meyer  and  proof  of  death,  and  denial  of  liability  by 
the  appellee. 

The  insurance  was  on  the  ten-year  annual  payment 
plan,  under  which  the  holder  of  the  policies  was  en- 
titled to  participation  in  the  profits  of  the  company. 
The  policy  for  |5,000.00,  numbered  12,911,  was  issued 
on  the  22d  of  September,  1864;  and  that  for  |10,000.00, 
numbered  14,725,  on  the  3d  day  of  June,  1865.  Both 
were  for  the  sole  use  of  the  assured.  It  was  a  condi- 
tion of  each  policy  that  after  the  receipt  by  appellee 
of  not  less  than  three  annual  payments  of  premiums, 
and  on  the  surrender  of  the  policy  on  or  before  it 
should  expire  by  nonpayment  of  the  fourth  or  any 
subsequent  annual  premium,  the  appellee  would  is- 
sue a  policy  not  subject  to  any  further  charge  for  an- 
nual premiums,  payable  at  the  death  of  the  assured. 

The  first  paragraph  of  the  complaint  counts  upon 
the  policy  for  f  5,000.00,  and  the  third  paragraph,  upon 
the  policy  for  |1 0,000.00,  the  averments  upon  each  of 
said  paragraphs,  except  the  amounts,  being  the  same. 
The  second  paragraph  of  complaint  is  upon  the  pro- 
vision of  the  policy  for  |5,000.00  for  paid-up  insurance, 
such  provision  being  that  the  insured  should  be  en- 
titled to  as  many  tenths  of  the  principal  sum  insured 
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as  there  shall  have  been  annual  premiums  paid  on  said 
policy;  and  alleges  that  five  premiums  were  paid,  and, 
therefore,  the  appellant  is  entitled  to  five-tenths  of  the 
sum  insured.  The  fourth  paragraph  counts  upon  the 
provision  in  the  policy  for  f  10,000.00  for  paid-up  in- 
surance, and  alleges  that  four  premiums  were  paid, 
and,  therefore,  the  appellant  is  entitled  to  four-tenths 
of  the  sum  insured. 

There  was  an  answer  in  general  denial,  also  special 
answers.  In  the  special  answers  it  was  averred  that 
at  the  request  of  the  assured  the  contracts  in  the 
policy  requiring  premiums  to  be  paid  in  cash  were 
modified  by  an  agreement  that  the  company  should 
accept  notes  for  one-half  of  the  annual  premiums, 
with  a  further  agreement  in  consideration  thereof 
that  these  notes  should  be  New  York  contracts  and 
consequently  bear  interest  at  the  rate  of  7  per  cent., 
payable  annually  in  advance;  that  during  all  the 
years  that  premiums  were  paid,  and  adjusted  by  the 
insured  by  giving  such  notes,  the  interest  was  paid 
thereon  at  the  rate  of  7  per  cent,  in  advance,  accord- 
ing to  the  contract  and  without  objection;  that  the 
appellee  was  a  mutual  company  and  its  charter  a  part 
of  the  contract,  which  charter  required  that  policies 
should  be  forfeited  for  non-payment  of  premiums,  and 
when  so  forfeited  the  insured  should  forfeit  all  claims 
for  previous  payments  made  by  him;  that  in  the  year 
1869  the  statement  of  the  premium  due  in  that  year 
was  rendered  precisely  as  it  had  been  in  former  years 
and  the  insured  made  no  objection  whatever,  but 
simply  did  not  pay  or  offer  to  pay  the  premium  or  any 
part  thereof,  and  did  not  offer  to  pay  any  of  the  notes 
he  had  executed  or  any  interest  thereon,  but  allowed 
the  whole  premium  to  remain  unpaid  without  ex- 
planation, protest  or  tender  of  any  kind;  that  no  de- 
mand whatever  was  ever  made  for  a  paid-up  policy, 
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nor  was  there  any  offer  to  surrender  the  old  policies 
before  they  were  forfeited,  which  was  required  in 
order  that  the  insured  might  become  entitled  to 
paid-up  policies;  that  the  company  was  at  all  times 
ready  to  issue  paid-up  policies  upon  demand  and  sur- 
render of  the  old  policies  before  forfeiture;  that  on  ac- 
count of  the  failure  to  pay  premiums  in  any  way,  the 
policies  sued  on  by  insured  became  wholly  forfeited 
by  their  terms,  and  that  the  insured  never  became  en- 
titled to  any  paid-up  policies,  nor  was  the  company 
liable  in  any  way  upon  the  original  policies  after  such 
forfeiture. 

For  reply  to  this  answer  the  appellant  alleged  that 
the  notes  given  for  premiums  were  printed  in  New 
York,  and  had  the  name  "New  York"  printed  upon 
them;  but  in  fact  they  were  signed  in  Indiana  and 
were  delivered  to  appellee  by  said  Meyer  in  Indiana; 
and  that  said  Meyer  made  no  agreement  that  said  note 
should  bear  any  rate  of  interest  in  excess  of  6  per 
cent.,  which  was  the  lawful  rate  of  interest  in  In- 
diana; that  the  premiums  on  the  policies  were  pay- 
able, as  they  matured,  to  the  appellee  in  the  city  of 
Indianapolis,  Indiana,  and  that  the  premiums  on  said 
policies  that  were  paid  to  appellee  were  paid  in  In- 
dianapolis, Indiana;  that  there  was  nothing  in  the 
contract  between  the  said  Meyer  and  appellee  to  war- 
rant the  appellee  in  demanding  interest  on  said  notes 
'  at  the  rate  of  7  per  cent,  and  that  the  appellee  wrong- 
fully made  such  requirement  and  demand  of  said 
Meyer,  and  notified  him  that  no  premium  would  then 
(1869)  or  thereafter  be  received  on  said  policies  unless 
interest  at  the  rate  of  7  per  cent,  on  said  notes  was 
paid  with  said  premiums,  and  plaintiff  says  that  the 
defendant  did  not  at  any  time  withdraw  said  notice 
and  demand,  and  the  defendant  could  not  then  or 
thereafter,    while   said    demand,    requirement    and 
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notice  were  adhered  to,  cancel  said  policies,  and  the 
same  continued  in  full  force  and  effect 

Certain  interrogatories  were  filed  for  the  company 
to  answer.  A  number  of  these  were  stricken  out  on 
appellee's  motion  and  others  answered.  Trial  by  jury. 
Evidence  heard,  and  at  its  close  an  instruction  to  find 
for  the  appellee.  Motion  for  a  new  trial  overruled. 
Judgment  for  appellee,  and  appeal  to  the  general 
term.  Case  affirmed  in  general  term,  and  appeal  to 
this  court 

Here  the  error  assigned  is  the  affirmance  of  the 
judgment  by  the  general  term. 

In  the  general  term  the  errors  assigned  were: 

First.  Overruling  appellant's  motion  to  strike  out 
parts  of  appellee's  answer. 

Second.  Overruling  appellant's  demurrer  to  appel- 
lee's answer. 

Third.  Overruling  appellant's  motion  for  a  new 
trial,  which  motion  assigned  as  reasons: 

(i.)  The  ruling  of  the  court  in  striking  out  inter- 
rogatories and  parts  of  interrogatories. 

(ii.)    Error  in  instructing  the  jury  for  the  appellee. 

(iii.)  Error  in  refusing  to  give  to  the  jury  instruc* 
tions  asked  by  the  appellant 

(iv.)  That  the  verdict  of  the  jury  was  contrary  to 
the  evidence  and  to  the  law  and  not  sustained  bv  the 
evidence. 

Fourth.  Error  of  the  court  in  instructing  the  jury 
to  return  a  verdict  for  the  appellee. 

Of  these  questions  involved  in  the  ruling  at  general 
term,  those  discussed  here  are: 

First,  the  ruling  on  the  motion  to  strike  out  inter- 
rogatories ; 

Second,  the  instruction  to  return  a  verdict  for  ap- 
pellee. 

Of  the  ruling  of  the  court  in  striking  out  interroga- 
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tories  and  parts  of  interrogatories,  coonsel  for  appel- 
lee say: 

^^It  would  be  quite  unprofitable  to  discuss  this  rul- 
ing with  respect  to  each  interrogatory.  We  believe 
it  will  be  apparent  upon  reading  the  several  inter- 
rogatories stricken  out  and  those  parts  stricken  from 
certain  others,  that  there  was  no  error  in  the  ruling 
made  with  resi)ect  to  any  of  them.  In  most  cases,  in- 
quiry was  made  with  respect  to  some  matter  of  opin- 
ion, the  legal  effect  of  some  written  instrument,  or  a 
conclusion  of  law  was  aaked  with  respect  to  certain 
facts.  In  a  few  instances  the  appellee  was  called 
upon  to  give  opinions  upon  certain  hypothetical  ques- 
tions or  to  give  copies  of  documents  more  or  less 
voluminous.  It  needs  no  argument  to  show  that  rul- 
ings striking  out  such  interrogatories  were  properly 
made.  A  party  interrogated  under  the  practice  pre- 
vailing in  Indiana  can  not  be  required  to  state  con- 
clusions of  law,  answer  hypothetical  questions,  deter- 
mine the  law  upon  facts  stated  or  set  forth  copies  of 
instruments.  The  law  provides  ample  means  of  ob- 
taining copies  of  documents  which  may  be  used  in  a 
law  suit,  but  they  cannot  be  obtained  by  inter- 
rogatories. 

"We  believe,  however,  that  counsel  and  court  may 
well  be  spared  any  detailed  examination  of  these  rul- 
ings with  respect  to  each  interrogatory,  for  the  reason 
that  there  is  no  suggestion  in  the  record  or  in  appel- 
lant's brief  that  he  was  in  any  way  injured  by  them. 
Interrogatories  filed  with  pleadings  are  permitted  to 
enable  a  party  to  better  prepare  his  case  for  trial 
or  adapt  his  pleadings  to  the  facts  of  the  case.  There 
is  no  suggestion  anywhere  in  this  record  or  in  appel- 
lant's brief  that  he  lacked  any  information  upon  any 
subject,  and  by  reason  thereof  was  prejudiced  or  put 
to  the  slightest  inconvenience  in  preparing  his  case 
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for  trial.  Upon  the  trial  itself,  appellant  called  and 
examined  Jacob  L.  Halsey,  first  vice  president  of  the 
appellee,  and  examined  him  fully  as  to  every  subject 
covered  by  the  interrogatories,  excepting  only  such 
matters  as  depended  upon  written  instruments.  This 
examination  constitutes  by  far  the  greater  part  of  the 
oral  evidence  in  the  cause.  It  would  appear  that  no 
representative  of  the  appellee  who  might  have 
answered  the  interrogatories  stricken  out,  if  they  had 
remained  in  the  record,  could  have  done  so  more  fuUv 
and  completely  than  did  Mr.  Halsey  upon  the  witness 
stand.  The  testimony  of  this  witness  was  supple- 
mented, as  fully  appears  from  the  bill  of  exceptions, 
by  all  the  competent  documentary  evidence  which 
could  have  been  furnished  under  any  interrogatories 
stricken  out." 

It  is  enough,  perhaps,  for  us  to  say  that  the  fore- 
going contentions  by  counsel  for  appellee  are  fully 
sustained  by  the  record.  We  do  not  think,  in  the  first 
place,  and  for  the  reasons  stated  by  counsel,  that  the 
court  committed  any  error  in  striking  out  any  of  the 
interrogatories  or  parts  of  interrogatories,  as  com- 
plained of;  and,  in  the  second  place,  even  if  there,  were 
any  error  in  such  ruling,  it  could  be  only  a  harmless 
error,  inasmuch  as  all  information  that  might  thus 
have  been  obtained  was  fully  supplied  by  the  evidence 
found  in  the  record. 

At  the  close  of  the  evidence,  the  court,  on  motion  of 
appellee,  directed  the  jury  to  return  a  verdict  in  its 
favor.  The  principles  applicable  to  a  ruling  on  a 
motion  to  require  a  jury  to  return  a  verdict  in  favor 
of  the  plaintiff  or  the  defendant  are  the  same  as  those 
which  apply  to  a  ruling  upon  a  demurrer  to  the  evi- 
dence. Oleson  V.  LaJceshore,  etc. ,  R,  W,  Co, ,  143  Ind.  406 
(32  L.  R.  A.  149),  and  cases  cited;  Farts  v.  Hoherg, 
134  Ind.  369;  Elliott  App.  Prooed.,  section  687;   El- 
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liott  Gen.  Pract.,  sections  854,  887,  888,  889,  and  au- 
thorities cited ;  Parks  v.  Ross,  11  How.  (52  U.  S.)  361; 
MerricVs  Eocr.  v.  CHddingSy  115  U.  S.  300;  and  see 
Palmer  Y.  Chicago,  etc.y  R.  R.  Co.y  112  Ind.  250. 

In  Work's  Pract,  section  789,  it  is  said:  "The  rule 
is  that  where  there  is  any  evidence,  however  slight, 
tending  to  prove  any  fact  essential  to  the  maintenance 
of  the  case,  as  to  that  fact  the  question  as  to  the  suf- 
ficiency of  the  evidence  to  establish  it  is  for  the  jury, 
and  applying  the  same  rule  to  the  whole  case,  if  there 
is  any  evidence,  however  slight,  to  sustain  a  cause  of 
action  or  defense,  the  question  must  be  left  to  the 
jury;  but  where  there  is  no  evidence  to  sustain  a  cause 
of  action  or  defense  the  court  may,  and  should,  in- 
struct the  jury  to  find  against  the  party  having  the 
burden  of  the  issue." 

The  weight  of  authority,  as  Judge  Elliott  says  in  his 
excellent  work  on  General  Practice,  section  854,  supra, 
is  that  the  case  should  be  taken  from  the  jury  when 
the  evidence,  measured  by  the  rules  of  law,  is  insuf- 
ficient to  entitle  the  party  to  a  recovery,  or  where  it 
utterly  fails  to  establish  the  cause  of  action  stated  in 
the  complaint.  A  mere  scintilla  of  evidence  in  favor 
of  the  cause  of  action,  or  the  defense,  will  not  be  suf- 
ficient to  prevent  the  case  from  being  taken  from  the 
jury,  or  to  prevent  the  court  from  directing  a  verdict. 

Judged  by  the  foregoing  principles,  the  court  did 
not  err  in  directing  the  jury  to  return  a  verdict  for  ap- 
pellee. The  substantial  elements  of  appellant's  cause 
of  action  were  without  any  support  from  the  evidence. 

The  policies  were  ten-year  annual  payment  policies; 
and  it  was  expressly  provided  in  each  policy  that  "in 
case  the  said  George  F.  Meyer  shall  not  pay  the  said 
premiums  on  or  before  the  day  hereinbefore  men- 
tioned for  the  payment  thereof,  then,  and  in  every 
such  case,  the  said  company  shall  not  be  liable  for  the 
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payment  of  the  sum  assured  or  on  any  part  thereof; 
and  this  policy  shall  cease  and  determine."  Also,  that 
"in  every  case  where  this  policy  shall  cease,  or  become 
null  and  void,  all  previous  payments  made  thereon 
shall  be  forfeited  to  the  said  company,"  And,  again, 
"The  premiums  are  always  due  on  the  several  days 
stipulated  in  the  policy ;  and  all  risk  to  the  company 
commences  at  the  time  of  the  actual  payment  of  the 
first  premium,  ♦  ♦  ♦  and  continues  until  the  day 
named  in  the  policy  for  the  payment  of  the  next 
premium,  at  12  o'clock,  noon,  and  no  longer." 

The  first  policy  was  issued  in  1864  and  the  second 
in  1865,  each,  as  already  said,  on  the  ten-year  pajrment 
plan.  But  it  is  admitted  that  payments  were  made 
only  in  the  years  1864, 1865, 1866, 1867  and  1868;  and 
that  on  failure  to  make  payments  in  1869  the  policies 
were  both  forfeited. 

As  a  reason  for  not  making  payments  in  1869  or 
afterwards,  it  is  said  that,  while  the  policies  provide 
only  for  the  payment  of  cash  premiums,  yet  the 
parties  made  an  agreement  by  which  one-half  of  each 
year's  premium  was  to  be  paid  by  the  promissory  note 
of  the  assured,  with  interest  discounted  in  advance. 
These  notes,  with  interest  at  7  per  cent,  were  given 
each  year,  and  the  interest  paid  with  the  annual 
premium  until  the  year  1868;  after  which  no  notes 
were  given  and  no  interest  or  premiums  paid. 

It  is  alleged  in  the  complaint  that  before  the 
premiums  for  the  year  1869  became  due  and  payable 
the  appellee  gave  George  F.  Meyer  notice  that  it 
would  not  receive  said  premiums  except  upon  the  con- 
dition that  he  would  pay  interest  at  7  per  cent.,  dis- 
counted in  advance,  upon  his  then  outstanding  notea 
It  is  therefore  claimed  that,  said  requirement  being 
wrongful  and  unlawful,  the  said  Meyer  was  not  com- 
pelled to  comply  therewith,  and  was  thereby  excused 
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from  making  further  payment  of  premiums;  and  the 
Phoenix  Mutual  Life  Ins.  Co.  v.  Uineskyy  75  Ind.  1,  \b 
cited  in  support  of  the  contention  so  made.  The  case, 
however,  as  we  think,  is  not  in  point. 

In  the  Hinesley  case  the  appellant  declared  the 
policy  forfeited  "upon  a  tender  of  performance  by  the 
appellee  of  her  part  of  the  modified  contract"  In  the 
case  before  us  the  evidence  totally  fails  to  show  that 
the  appellee  company  ever  gave  the  assured  any  such 
notice  as  alleged,  to-wit,  that  it  would  not  receive  the 
premiums  except  upon  condition  that  he  would  pay  in- 
terest at  7  or  any  other  rate  per  cent,  upon  his  out- 
standing notes.  The  evidence  simply  shows  that  the 
company  sent  the  renewed  receipts  for  1869  to  its 
agent  at  Indianapolis,  with  itemized  statements  of 
premiums,  notes  and  interest  due,  as  had  been  done 
each  preceding  year  since  the  issue  of  the  policies. 
The  sending  of  such  renewed  receipts  would  not  of  it- 
self have  been  notice  that  the  company  would  not  re- 
ceive the  premiums  due  tn  accordance  with  the  terms 
of  the  policies.  Besides,  there  was  no  evidence  to 
show  whether  or  not  the  agent  ever  communicated  a 
knowledge  of  such  renewed  receipts  for  1869  to  the  as- 
sured. Neither  is  there  any  evidence,  as  in  the  nines- 
ley  case,  that  the  assured  ever  tendered  performance 
of  his  part  of  the  contract  of  insurance  for  the  year 
1869,  or  for  any  year  thereafter,  or  that  he  offered  to 
pay  the  premiums  due  that  year  by  the  terms  of  his 
contracts  of  insurance,  or  by  any  modified  terms  of 
such  contracts.  There  was  not  a  particle  of  evidence 
given  upon  the  subject 

It  is  further  alleged  that  Meyer  was  ready,  willing 

and  able  to  pay  said  premiums  that  were  due  in  1869, 

and  the  succeeding  premiums,  and  would  have  done 

so  but  for  said  wrongful  and  unlawful  demand  of  ap- 
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pellee.  Not  a  scintilla  of  evidence  was  given  to 
establish  this  allegation.  Whether  this  alleged  de- 
mand of  the  company  for  unauthorized  interest  was 
ever  made,  or,  if  made,  whether  this  was  the  cause  of 
the  refusal  of  the  assured  to  pay  his  premiums;  or 
whether  he  was  ready  and  able  to  pay  such  premiums; 
or  whether  he  abandoned  his  insurance  for  any  other 
cause,  we  are  not  informed  by  any  evidence  in  the 
record.  The  allegations  are  abundant  and  sufficient; 
but  the  proof  is  wholly  wanting. 

In  support  of  the  second  and  fourth  paragraphs  of 
the  complaint,  which  count  on  the  recovery,  respect- 
ively, of  five-tenths  and  four-tenths  of  the  respective 
policies,  counsel  say  that  they  are  entitled  to  recover 
by  the  terms  of  the  policies  themselves.  It  was  a  con- 
dition of  each  policy,  and  this  is  also  alleged  in  the 
complaint,  that  after  the  receipt  by  the  company  of 
not  less  than  three  annual  premiums,  "and  on  the  sur- 
render of  said  policy  on  or  before  it  should  expire  by 
the  non-payment  of  the  fourth  or  any  subsequent  an- 
nual premium,"  the  company  would  issue  a  paid-up 
policy  for  as  many  tenths  of  the  sum  insured  as  there 
were  premiums  paid.  It  is  admitted  that  the  policiefi 
were  forfeited  for  non-payment  of  premiums  for  the 
year  1869;  and  there  is  no  evidence  that  the  assured 
before  the  date  of  such  forfeiture  made  anv  effort  to 
secure  paid-up  policies  in  accordance  with  the  terms 
of  his  contract  of  insurance.  The  contract  of  insur- 
ance, in  the  policy  itself,  stipulated  the  terms  and  con- 
ditions upon  which  paid-up  policies  would  be  issued. 
The  assured  failed  to  comply  with  these  terms,  or  to 
make  any  demand  for  such  paid-up  policies,  until,  by 
the  terms  of  his  contract,  a  forfeiture  of  all  his  rights 
thereunder  had  taken  place.  Having  therefore  failed 
to  demand  a  paid-up  policy  before  the  lapse  of  the 
original  policy,  his  administrator  cannot  now  recover 
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anything  under  the  terms  of  that  original  contract. 

So  it  was  held  in  Willcuts  v.  Northioestern  Mutual 
Life  Ins.  Co.,  81  Ind.  300,  that  a  member  of  a  life  in- 
surance company  such  as  that  in  the  case  at  bar,  is 
not  entitled  to  a  proportionate  part  of  the  amount  of 
his  policy  of  insurance,  merely  because  a  part  of  the 
premium  was  paid,  and  particularly  in  case  the  condi- 
tions of  the  policy  provide  that  if  the  premiums  are 
not  paid  when  due  the  policy  shall  cease.  Such  a  re- 
covery, like  that  of  the  whole  face  of  the  policy,  must 
be  only  in  accordance  with  the  terms  of  the  contract. 
The  principle  of  a  recovery  upon  the  quantum  valebat 
has  no  application ;  for  such  a  contract  of  insurance  is 
an  indivisible  one.  See  also  Sheerer ^  Chuzrd. ,  v.  Man- 
hattan Life  Ins.  Co. ,  20  Fed.  Rep.  886 ;  Lake  Shore^ 
etc.,  B.  W.  Co.  V.  Richards,  162  Ills.  69  (80  L.  R.  A. 
83). 

There  was  a  total  failure  of  evidence  to  support  the 
material  allegations  of  the  complaint. 

Judgment  affirmed. 

Ffled  April  2, 1896. 
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Appellate  Procedubb.— Special  Finding  Silent  as  to  Material 
Fact. — Presumption.— A  material  fact  will  be  presumed,  on  appeal, 
to  be  against  the  pariy  who  was  obliged  to  prove  it,  where  the 
special  finding  is  silent  in  regard  thereto. 

EviDENOE. — Burden  of  Proof. — Decedents  Estate, — Widoufs  Rights.  {JJ    Jeo 
— Election. — One  seeking  to  subject  all  of  a  testator's  land  to  pay-  ^^^    ^ 
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take  under  the  law  within  a  year  as  required  by  section  2666,  R.  S.  ^^^       ^^ 
1894,  has  the  burden  of  proving  such  fact. 
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Will. — Election  by  Widow, — The  failure  of  a  widow  to  affirma- 
tively elect  within  a  year  after  probate  of  the  will  to  accept  the 
provision  made  by  law,  as  required  by  section  2666,  R.  S.  1894,  will 
be  deemed  an  election  to  accept  the  provisions  made  by  the  will  in 
place  of  the  provisions  by  law. 

From  the  Kosciusko  Circuit  Court 

J.  H.  Brubaker  and  L.  W.  Boysey  for  appellant. 

S.  J.  North  and  W.  D.  Frazer^  for  appellee. 

Hackney,  C.  J. — The  facts  specially  found  in  this 
case  were  that  Joel  Long  died  testate,  August  25, 
1887,  the  owner  in  fee  simple  of  lands  in  Kosciusko 
county  of  the  value  of  f  13,500,  and  personal  property 
of  the  value  of  |3,002;  that  his  widow  and  five  children 
survived  him;  that  by  his  will  he  devised  all  of  said 
lands  to  his  wife  during  her  life,  subject  to  certain 
support  to  certain  of  his  children,  and  an  interest  in 
the  products  to  his  son,  Elisha,  and  the  personal 
estate  was  bequeathed  to  the  widow  and  said  son  in 
trust  for  the  management  of  the  lands  and  the  pay- 
ment of  the  debts  of  the  testator;  that  the  provision 
for  his  widow  was  in  lieu  of  all  of  her  interest  in  his 
estate  excepting  the  sum  of  f500,  allowed  her  by  law 
as  his  widow;  at  the  time  of  his  death  he  was  in- 
debted in  the  sum  of  |1 7,500,  of  which  f  7,500  was  se- 
cured by  mortgages  of  said  lands;  of  said  personal 
estate  the  widow  took  said  f 500  as  her  statutory  al- 
lowance and,  in  June,  1888,  said  Elisha,  as  executor 
of  said  estate,  petitioned  the  circuit  court  to  sell  real 
estate  to  pay  debts  of  said  estate;  in  said  petition  it 
was  alleged,  in  addition  to  the  facts  as  to  the  condi- 
tion of  the  estate,  that  the  executor  could  not  proceed 
under  the  provisions  of  the  will  and  satisfy  the  de- 
mands of  the  creditors,  and  that  it  was  necessary  to 
sell  two-thirds  of  said  real  estate. 

The  widow  and  all  of  the  children  were  parties  to 
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the  petition,  and  appeared  in  open  court  and  con- 
sented in  writing  "to  an  order  of  court  for  the  sale  of 
so  much  of  said  real  estate  as  might  be  liable  for  the 
payment  of  the  debts  of  the  testator,"  and  thereupon 
the  court  ordered  the  sale  of  the  undivided  two-thirds 
thereof.  Upon  said  order  said  executor  sold  said  two- 
thirds  for  f9,058.  The  said  sum,  together  with  the 
personal  property  of  the  estate,  is  wholly  inadequate 
to  pay  the  debts  of  the  estate.  The  appellant  is  a  cred- 
itor and  the  appellee  has  been  appointed  and  qualified 
as  executor  of  the  estate.  As  conclusions  of  law  upon 
said  facts,  the  court  found  that  three-fourths  of  said 
real  estate  had  been  and  were  liable  for  the  debts  of 
said  estate,  and  that  two-thirds  having  been  sold,  the 
executor  should  proceed  to  sell  an  additional  un- 
divided one-twelfth. 

The  appellant  insists  that  the  whole  of  the  remain- 
ing undivided  one-third  of  said  lands  was  subject  to 
sale  for  the  payment  of  the  debts  of  the  estate.  The 
theory  upon  which  this  insistence  proceeds  is  that  the 
wudow  failed  to  elect  to  take  her  interest  in  the  estate, 
under  the  law,  and  is  conclusively  presumed  to  have 
elected  to  take  under  the  will;  that  having  taken 
under  the  will  the  devise  to  her  was  subje(*t  to  the 
payment  of  the  debts  and  that  she  could  not  hold 
either  the  one-third  or  the  one-fourth  of  the  estate 
against  creditors  as  if  she  had  taken  under  the  law. 

It  seems  to  be  conceded  by  the  appellee's  counsel 
that  if  the  wndow  had  taken  under  the  will  all  inter- 
est in  the  entire  lands  would  have  been  liable  for  the 
debts.  See  the  following  authorities  cited  by  the  ap- 
pellant in  support  of  this  proposition:  LangUy  v. 
MayheWj  107  Ind.  198;  Hurley j  Admr.^  v.  Mclvery  119 
Ind.  53;  Drapery.  Morris^  1.37  Ind.  169;  Miller  v.  Btiell^ 
92  Ind.  482;  Kay  Her  v.  Tlodopp,  116  Ind.  428;  Fosher  v. 
Qnilliams,  Err.,  120  Ind.  172. 
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Nor  does  the  appellee  directly  question  the  proposi- 
tion that  a  widow's  failure  to  make  an  affirmative 
election  within  one  year  after  the  probate  of  the  will, 
as  required  by  section  2666,  R.  S,  1894,  wiU  be 
deemed  an  election  to  accept  the  provision  made  by 
the  will  and  a  rejection  of  the  provision  made  for  her 
by  the  law.  That  said  proposition  is  the  settled  law, 
see  Hurley  v.  Mclver,  supra;  Fosher  v.  GuilliamSy  supra; 
Draper  v.  3Iorrl%  supra;  Garn^  Exr.y  v.  Oam^  135  Ind. 
687.  However,  it  is  insisted,  on  behalf  of  the  appellee, 
that  if  the  issue  was  properly  tendered  by  the  petition, 
and  that  it  w^as  is  denied,  the  appellant  was  required 
to  prove  the  fact,  which  should  have  been  specially 
found,  that  the  widow  did  elect  to  take  under  the  will 
or  that  she  did  not  elect  to  take  under  the  law.  There 
is  no  disputing  the  proposition  that  where  the  special 
finding  is  silent  as  to  a  material  fact  that  fact  must  be 
taken  to  be  against  the  party  who  was  obliged  to  prove 
it.  Meeker  v.  Shanks^  112  Ind.  207  ;  Cincinnati^  etc., 
R.  W.  Co.  v.  Gaines,  104  Ind.  526;  Kehr  v.  Hall,  117 
Ind.  405  ;  Fletcher  v.  Martin,  126  Ind.  55  ;  Town  of 
Freedom  v.  Norris,  128  Ind.  377;  Elliott  App.  Proced., 
section  757,  n.  3. 

If  the  widow  took  under  the  law  there  can  be  no 
question,  and  appellant  suggests  none,  that  she  was 
entitled  to  one-fourth  of  the  real  estate  free  from  the 
appellant's  claim  as  a  creditor  of  the  testator. 

It  was  upon  the  theory  that  the  widow  did  not  take 
under  the  law  that  the  appellant  proceeded  in  the 
court  below,  though  it  must  be  conceded  that  his  peti- 
tion was  at  least  indefinite,  since  his  only  allegation 
upon  this  question  was  that  all  of  the  land  "is  sub- 
ject to  sale  for  the  payment  of  the  debts  of  sajd 
estate."  The  court's  conclusion  of  law  that  the  widow 
was  entitled  to  retain  one-fourth  of  the  land  could 
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stand  only  upon  the  theory  that  she  had  not  taken 
under  the  will.  The  special  finding  was  silent  as  to 
her  election. 

It  remains,  therefore,  but  to  inquire  whether  the  ap- 
pellant was  obliged  to  affirm  that  the  widow  accepted 
the  provisions  of  the  will  or  that  she  did  not  elect  to 
take  under  the  law.  The  acceptance  of  the  provisions 
of  the  will  required  no  affirmative  action,  and  her 
mere  silence  until  after  one  year  from  the  probate  of 
the  will  would  be  deemed  an  election  to  take  the  pro- 
visions made  by  the  will.  If  she  declined  the  pro- 
visions of  the  will,  the  statute  required  her  to  take 
special  affirmative  action,  namely:  to  file  within  such 
year  an  election,  written  and  acknowledged.  At  the 
close  of  the  year  her  rights  were  susceptible  of  affirm- 
ative proof.  Her  election  to  take  under  the  will  would 
appear  from  the  failure  to  file  a  declaration  to  the  con- 
trary, a  fact  as  easily  proven,  though  negative,  as  the 
fact  that  she  may  have  renounced  the  will. 

This  fact  was  essential  to  the  appellant's  theory  of 
the  case,  it  was  upon  this  fact  that  his  right  existed. 
If  treated  as  a  negative,  it  is  the  rule  "that  where  a 
negative  is  essential  to  the  existence  of  a  right,  the 
party  claiming  the  right  has  the  burden  of  proving 
the  negative."  BoulcUm  v.  MeTniirCy  119  Ind.  574; 
OoodiHn  V.  fimifhj  72  Ind.  113;  O^Kane  v.  Miller ,  3  Ind. 
App.  136;  City  of  Neto  Albany  v.  EndreSy  143  Ind. 
192.  We  cannot  presume  that  the  widow  did 
not  elect  to  take  under  the  law  because  of  the 
silence  of  the  special  finding.  By  the  authorities  al- 
ready cited,  it  will  be  seen  that  no  intendments  are  in- 
dulged in  favor  of  the  party  holding  the  burden  of  the 
issue,  beyond  the  scope  of  the  facts  specially  found. 
The  facts  found,  therefore,  do  not  require  the  con- 
clusion that  the  widow  accepted  the  provisions  of  the 
will.    The    appellant's    learned    counsel    have    not 
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favored  us  with  any  discussion  or  suggestion  upon 
this  branch  of  the  case,  and  we  are  without  their 
views  upon  the  question. 
The  judgment  of  the  circuit  court  is  affirmed. 

FUed  April  2,  1896. 


No.  17.763. 

-^,         Kaupfman,  Admb.  ,  V.  The  Cleveland,  Cincinnati, 

i??J?l  Chicago  and  St.  Louis  Railway  Co. 

.144    456 
167 ^1 

Damages. — Death  by  Wrongful  Act — Contributory  Negligence. — 
Burden  of  Proof. — Court  Directing  Verdict. — A  verdict  is  prop- 
erly directed  for  defendant  in  an  action  for  negligently  causing 
the  death  of  plaintiff's  intestate,  where  there  is  no  evidence  that 
the  intestate  was  free  from  contributory  negligence,  although 
there  is  no  evidence  of  negligence  on  his  part  contributing  to  the 
accident. 

From  the  Elkhart  Circuit  Court 
H.  C.  DodgCy  for  appellant. 

B.  K.  Elliott,  W,  F.  Elliott,  Baker  &  Miller  and 
C  E,  Cowgill,  for  appellee. 

McCabe,  J. — The  appellant,  as  the  administrator  of 
the  estate  of  one  Willam  M.  Cobbum,  deceased,  sued 
the  appellee  to  recover  damages  sustained  by  the 
widow  and  children  of  the  deceased,  resulting  to  them 
on  account  of  his  death,  which  is  alleged  to  have  been 
caused  by  the  negligence  of  the  appellee,  and  without 
any  fault  or  negligence  on  the  part  of  the  deceased. 
The  issues  joined  were  tried  by  a  jury.  At  the  close 
of  the  plaintiflF's  evidence  the  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant,  which  they 
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accordingly  did.     The  court  rendered  judgment  on 
such  verdict  over  appellant's  motion  for  a  new  trial. 

The  principal  and  only  material  reason  assigned 
for  a  new  trial  is  the  action  of  the  trial  court  in  direct- 
ing a  verdict  for  the  defendant  Such  an  action  as 
this  is  purely  statutory,  and  the  statute  that  author- 
izes it  does  so  upon  the  condition  that  the  facts  are 
such  as  that  the  deceased  might  have  maintained  the 
action,  had  he  lived,  for  the  injury  resulting  from  the 
same  act  or  omission.  R.  8.  1894,  section  285  (R.  S. 
1881,  section  284).  Therefore,  the  plaintiff  must,  in 
order  to  recover  in  this  class  of  cases,  allege  and  prove 
the  same  facts  that  are  required  to  warrant  a  recovery 
by  a  plaintiff  who  sues  for  damages  on  account  of  in- 
juries resulting  from  the  defendant's  negligence.  And 
in  that  class  of  cases  it  must  be  alleged  and  proved, 
not  only  that  the  defendant's  negligence  was  the  prox- 
imate cause  of  the  injury,  but  that  the  injured  person 
was  free  from  negligence  contributing  to  such  injury. 
Smith  V.  Wahash  R.  R.  Co.,  141  Ind.  92  ;  Ctnctn- 
nati,  etc.  J  R.  R.  Co.  v.  Butler,  103  Ind.  31 ;  Indiana, 
etc.,  R.  W.  Co.  V.  Hammock,  113  Ind.  1;  Ohio,  etc.j 
R.  R.  Co.  V.  Hill,  Admx.,  117  Ind.  56;  Cincinnati,  etc.j 
R.  W.  Co.  V.  Howard,  124  Ind.  280  (8  L.  R.  A.  693); 
Louisville,  etc.,  R.  W.  Co.  v.  Stommel,  126  Ind.  35  ; 
Mann  v.  Belt  R.  R.,  etc.,  Co.,  128  Ind.  138 ;  Pennsyl- 
vania Co.  V.  Meyers,  Admx.,  136  Ind.  242 ;  Lake 
Erie,  etc.,  R.  R.  Co.  v.  Stick,  143  Ind.  449;  Lamport, 
Admx.,  V.  Lake  Shore,  etc.,  R.  R.  Co.,  142  Ind.  269; 
Cincinnati,  etc.,  R.  W.  Co.  v.  Dtmcan,  143  Ind.  524; 
Oleson  V.  Lake  Shore,  etc.,  R.  W.  Co.,  143  Ind.  405 
(32  L.  R.  A.  149). 

The  injury  and  death  in  this  case  were  caused  by 
the  decedent  getting  caught  between  the  bumpers,  or 
dead  woods,  of  two  box  cars  at  a  street  crossing  in  the 
city  of  Goshen,  and  was  thereby  crushed  to  death. 
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The  train,  or  ears,  had  been  nnconpled,  or  separated^ 
do  as  to  leave  a  space  to  avoid  obstruction  of  travel 
along  the  street  until  the  trainmen  were  done  switch- 
ing and  could  pull  out  of  the  way.  It  was  about  11 
o'clock  a.  m.,  though  a  severe  snow  storm  was  blow- 
ing so  that  it  was  difficult  to  see  more  than  three  or 
four  rods  awav.  The  decedent  started  from  his  home 
in  East  Goshen  to  go  west  along  Lincoln  avenue 
across  the  appellee's  tracks,  and,  as  is  supposed,  in  at- 
tempting to  pass  through  such  open  space  between 
the  cars,  got  caught  and  killed.  No  one  saw  him  get 
killed  or  caught,  nor  did  any  one  see  him  make  the 
attempt  to  cross.  Consequently,  there  is  no  evidence 
whatever  as  to  what  degree  of  care  he  used  or  that  he 
used  any  care  to  avoid  the  injury. 

But  it  is  earnestly  insisted  that  the  jury  might  have 
inferred,  and  had  a  right  to  draw  the  inference  that  he 
was  free  from  contributory  fault  or  negligence,  from 
the  fact  that  there  was  nothing  in  the  evidence  tend- 
ing to  show  contributory  negligence.  But  it  has  been 
expressly  ruled  to  the  contrary  by  this  court  in  /?;/.  Co. 
V.  Hourardy  svpray  and  in  Cincinnatij  etc.,  R.  W.  Co.  v. 
Duncan^  supra. 

Therefore,  there  being  no  evidence  to  establish  one 
of  the  indispensable  elements  of  the  plaintiff's  cause 
of  action,  there  was  nothing  to  be  determined  but  a 
simple  question  of  law.  And  that  question  was,  can  a 
plaintiff  recover  for  negligence  without  proving  that 
the  injured  person  was  free  from  fault  or  negligence 
contributing  to  such  injury?  It  was  the  duty  of  the 
trial  court  to  determine  that  question  itself.  It  could 
neither  escape  nor  avoid  the  duty.  It  did  that  duty 
correctly  by  directing  the  jury  to  return  a  verdict  for 
the  defendant.  Lamport  v.  Tjalce  SfJiore^  etc.,  Ry.  Co.^ 
siipra;  Engrerv.  Ohio,  etc,  R.  W.  Co,,  142  Ind.  618; 
Oleson  V.  Lake  Shore,  etc. ,  R.  W.  Co. ,  supra. 


NOVEMBER  TERM,  1896— Vol.  144.        459 

McDonald  v.  Pittsburgh,  Cmcinnati,  Chicago  &  St.  Louis  R'y  Co. 

There  was  no  error  in  overruling  the  motion  for  a 
new  trial. 
Judgment  affirmed- 

Blled  April  2, 1886. 


No.  17,778. 
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Action.— By  Father  for  Death  of  His  Bastard  Child,~~No  Eight 
of  Action. — The  father  of  an  illegitimate  child  has  no  right  of 
action  for  the  child's  death,  under  section  ^7,  R.  S.  1894,  giving  a 
father  a  right  of  action  for  the  death  [of  a  *' child,"  although  the 
mother  is  dead  and  the  child  had  been  acknowledged  bj  the  father 
and  had  no  g^iardian  or  next  of  kin  except  him. 

From  the  Elkhart  Circuit  Court 

O.  H.  Montgomery  and  J.  B.  Brown,  for  appellant. 

S.  Stansifer,  for  appellee. 

Monks,  J. — Appellant  brought  this  action  against 
appellee  under  section  266,  K.  S.  1881  (section  267, 
R  S.  1894),  to  recover  damages  for  the  death  of  a 
minor,  alleging  in  his  complaint  that  said  deceased 
was  his  son. 

Appellee  filed  an  answer,  alleging  in  substance, 
that  the  deceased  was  a  bastard,  begotten  and  born 
out  of  wedlock,  and  that  appellant  never  married  the 
mother  of  said  deceased  and  never  adopted  him  by  the 
order  of  any  court.  A  demurrer  for  want  of  facts  to 
this  answer  was  overruled. 

To  this  answer  appellant  filed  a  reply,  alleging  in 
substance   that  the  allegations  of  said  answer  are 
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true,  but  that  the  deceased  was  his  illegitimate  child, 
and  that  when  but  six  months  old  appellant  received 
him  from  his  mother  and  relieved  her  of  his  care  and 
custody,  and  acknowledged  him  as  his  son,  and  after- 
wards discharged  every  duty  as  a  parent  towards  him, 
and  received  from  him  all  the  services,  obedience  and 
respect  due  from  a  legitimate  son;  that  his  mother 
abandoned  him  and  is  deceased;  that  such  deceased 
son  has  no  guardian  or  next  of  kin  except  only  ap- 
pellant. 

To  this  reply  appellee  filed  a  demurrer  for  want  of 
facts,  which  was  sustained.  Appellant  refusing  to 
plead  further,  judgment  was  rendered  in  favor  of  ap- 
pellee. 

The  errors  assigned  call  in  question  the  action  of 
the  court  in  overruling  appellant's  demurrer  to  the 
answer  and  in  sustaining  appellee's  demurrer  to  the 
reply. 

Section  266  (267),  supra^  upon  which  this  action  is 
predicated,  is  as  follows: 

"A  father,  or  in  case  of  his  death  or  desertion  of  his 
family  or  imprisonment,  the  mother  may  maintain  an 
action  for  the  injury  or  death  of  a  child,  and  a 
guardian  for  the  injury  or  death  of  his  ward.'^ 

As  the  right  to  recover  damages  for  the  death  of  a 
human  being  is  purely  statutory,  the  statute  must  be 
strictly  construed,  and  before  appellant  can  recover 
he  must  bring  himself  clearly  within  its  terms.  When 
the  statute  specifies  who  may  bring  such  action,  only 
those  persons  named  can  maintain  it.  If  no  such  per- 
son exists,  then  no  recovery  can  be  had.  Thomhurg  v. 
American  f^frairboard  Co.,  141  Ind.  443,  and  cases  cited. 

At  common  law  a  bastard  had  no  father,  and  was 
considered  the  son  of  nobody,  he  was  sometimes  called 
filius  nulling  and  sometimes  filing  popuK.  1  Black. 
Com.  458469,  2  Kent  Com.  212;  Simmons  v.  Butt,  21 
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Ala.  501 9  56  Am.  Dec.  257,  and  note  258;  Higgins  v. 
Bicknelly  82  111.  505,  25  Am.  Rep.  339;  Marshall  v. 
WalMsh  R.  R.  Go.  (Sup.  Ct  Mo),  25  S.  W.  Rep.  179. 

It  is  said  in  Blackstone's  Com.  459:  ^'A  bastard  can- 
not be  heir  to  any  one,  neither  can  he  have  heirs,  but  of 
his  own  body;  for  being  nullius  filius  he  is  therefore 
of  kin  to  nobody,  and  has  no  ancestor  from  whom  any 
inheritable  blood  can  be  derived." 

It  is  a  rule  of  construction  that  prima  facie  the  word 
child  or  children,  when  used  either  in  a  statute  or 
will,  means  legitimate  child  or  children,  that  is,  that 
bastards  are  not  within  the  meaning  of  the  term  child 
or  children.  Tfiomburg  v.  American  Strawboard  Co. , 
supra ;  Marshall  v.  Wabash  R.  R.  Co, ,  supra ;  Dick- 
insoTiy  Admx. ,  v.  Northeastern  R.  W.  Co, ,  2  Hurl,  and 
C  735;  Harkins  v.  Philadelphia^  etc,  R,  R.  Co.^  15 
Phila.  286;  Oibson  v.  Midland  R,  W,  Co,,  2  Ont.  658; 
Marshall  v.  Wabash  R,  R,  Co,,  46  Fed.  R.  269  (273); 
Oood  V.  Towns^  56  Vt.  410;  Higgins  v.  Bicknell,  supra; 
Dorin  v.  Donn,  13  Moak  Eng.  Rep.  90,  L.  R.,  7  H.  L. 
568;  Hill  v.  Crook,  7  Moak  Eng.  Rep.  1,  L.  R.,  6  H. 
L.  265 ;  Barnes  v.  Greenzebach,  1  Edwards  Ch.  41 ; 
Waits  Actions  and  Def .  49 ;  3  Am.  and  Eng.  Ency. 
of  Law,  229,  notes  on  pages  230-233;  11  Am.  and 
Eng.  Ency.  of  Law,  870 ;  1  Beven  Negligence,  250 ; 
Patterson  Railway  Ace.  Law,  section  409,  p.  492 ;  Tif- 
fany Death  by  Wrongful  Act,  section  85 ;  1  Shear,  and 
Redf.  Negl.,  section  13. 

Dickinson  v.  Northwestern  R.  R.  Co.,supraj  was  an 
action  brought  under  the  statute  9  and  10  Vict  c.  93, 
known  as  Lord  Campbell's  Act,  passed  in  1846.  That 
act  provides  "that  every  such  action  shall  be  for  the 
benefit  of  the  wife,  husband,  parent  and  children  of 
the  person  whose  death  shall  have  been  caused."    Pol- 
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lock,  C.  B.,  said :  ^'But  beyond  all  doubt  in  the  con- 
struction of  the  act  of  parliament  the  word  ^child' 
means  legitimate  child  only/'  This  case  is  cited  and 
approved  in  Oibson  v.  Midland  R.  W.  Co.y  supra. 

Marsliall  v.  Walxish  R.  R.  Co.j  supra^  was  an  action 
brought  to  recover  damages  for  the  death  of  another 
under  section  4425,  R.  S.  1889,  of  Missouri.  That  part 
of  the  statute  providing  who  should  sue  and  recover 
when  the  deceased  was  a  minor  was  as  follows: 
^^Third,  if  such  deceased  be  a  minor  and  unmarried, 
whether  such  deceased  unmarried  minor  be  a  natural 
born  or  adopted  child  ♦  ♦  ♦  then  by  the  father  and 
mother,  who  may  join  in  the  suit,  and  each  shall  have 
an  equal  interest  in  the  judgment,  or  if  either  of  them 
be  dead,  then  by  the  survivor."  The  court  held  that 
the  father  of  an  illegitimate  child  did  not  come  within 
the  meaning  of  the  act  and  could  not  maintain  such 
action. 

In  HarJcins  v.  Philadelphiay  etc.j  R.  R.  Co.f  supra^  it 
was  held  under  the  statute  of  Pennsylvania,  which  en- 
acts "that  the  persons  entitled  to  recover  damages  for 
any  injury  causing  death  shall  be  the  husband,  widow, 
children  or  parents  of  the  deceased  and  no  other 
relative,"  did  not  give  any  one  the  right  to  recover 
damages  for  the  death  of  an  illegitimate  child,  the 
court  said  "that  the  words  husband,  widow,  children, 
parents  of  the  deceased  and  no  other  relative"  had  in 
view  the  family  relation  as  constituted  and  recognized 
by  the  law,  and  that  it  was  not  intended  to  extend 
the  benefits  of  the  act  to  persons  not  falling  within  the 
legal  definition  of  the  enumerated  relationships." 

We  think  it  clear,  both  upon  principle  and  the  au- 
thorities cited,  that  the  father  of  an  illegitimate  child 
cannot  recover  damages  for  the  death  of  such  child 
under  the  provisions  of  section  266  (269),  supra. 

The  court  did  not  err,  therefore,  in  overruling  ap- 
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pellant's  demurrer  to  the  answer  or  in  sustaining  ap- 
pellee's  demurrer  to  the  reply. 
Judgment  affirmed. 

Filed  April  3,  1806. 


No.  16,874. 

Blough  et  al.  v.  Parry  et  al. 

Witness. — ImpeackmetU  by  Statements  Made  Out  of  Court, — The 
right  to  impeach  a  witness  by  statements  made  out  of  court  lies 
cmly  where  such  statements  are  contrary  to  the  testimony  of  the 
witness  in  court  relative  to  material  matter  in  issue. 

Sajob. — Impeachment — Negative  Anstoer. — Cro88-B^amtnation. — If  a 
party  recall  a  witness  ostensibly  for  the  purpose  of  further  cross- 
examining  him,  and  puts  a  question  not  proper  in  cross-examina- 
tion, but  eliciting  evidence  in  chief,  for  the  purpose  of  proving 
such  fact  she  was  such  party's  witness,  and  upon  giving  a  negative 
answer  such  party  has  no  right  to  impeach  the  witness  by  state- 
ments made  out  of  court,  as  the  testimony  of  the  witness,  though 
not  beneficial,  is  not  prejudicial. 

BAMX.^Te8tamentary  Capacity.— CroaB- Examination. — ^Where  a  wit- 
ness has  testified  to  the  testator's  mental  unsoimdness  and  to  testa- 
tor's specific  acts  towards  him,  the  witness  may  be  cross-examined 
in  explanation  of  such  acts  and  treatment  by  the  testator. 

Irstbuctions  to  Jxiky.— Will— Undue  Influence.— Instruction  not 
Based  on  Evidence  Oiven  — It  is  error  for  the  court  to  instruct  the 
jury  as  to  undue  influence  in  an  action  contesting  the  validity  of  a 
wOl,  where  there  was  no  evidence  as  to  undue  influenc<3,  and  where 
it  does  not  appear  from  the  record  that  the  instruction  was  harmless 
and  not  misleading. 

Same. — Testamentary  Capacity. — Unsoundness  of  Mind. — Instruc- 
tions which  inform  the  jury  that  if  the  testator  was  a  person  of 
unsound  mind,  even  though  such  unsoundness  was  so  slight  that  it 
did  not  impair  his  capacity  to  make  an  intelligent  testamentary 
disposition  of  his  property,  the  will  was  void,  are  erroneous  and 
harmful. 

Sake. — Unsoundness  of  Mind. —  Testam^entary  Capacity,— An  in- 
struction as  to  unsoundness  of  mind,  in  an  action  testing  the  valid- 
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ity  of  a  will,  which  oharges  that  if  the  evidence  shows  that  the 
testator  did  not  possess  mind  enough  to  know  the  extent  and  value 
of  his  property,  the  persons  who  were  the  natural  objects  of  his 
bounty  and  their  deserts,  and  that  he  had  not  sufficient  memory  to 
retain  all  these  facts  long  enough  to  have  his  will  prepared  and 
executed,  then  he  was  of  unsound  mind  and  the  jury  should  find 
for  plaintiff,  is  insufficient  in  not  fixing  the  time  of  such  mental 
unsoundness  at  the  time  of  executing  the  will. 

Same. — Sanity. — Presumption. — Will. — In  an  action  testing  the  valid- 
ity of  a  will  on  the  ground  of  mental  unsoundness,  an  instruction 
offered  to  the  effect  that  **  every  person  is  presumed  to  be  of  sound 
mind  until  the  contrary  is  shown,"  is  correct  and  should  have  been 
given ;  and  an  instruction  *  'that  the  burden  is  on  the  plaintiffs  to  show 
by  a  fair  preponderance,  imsoundness  of  mind,"  does  not  cure  the 
error,  for  the  instruction  as  to  burden  of  proof  does  not  raise  a 
presumption  as  to  sanity  in  favor  of  the  testator. 

Same. — When  Misleading, — Eoepert  Testimony, — Hypothetical  Ques- 
tion,— ^An  instruction  that  the  value  of  expert  testimony  depends 
on  the  degree  of  harmony  between  the  facts  stated  in  the  hypothet- 
ical questions  and  those  established  by  the  evidence,  and  upon  the 
skill  and  capacity  of  the  experts,  is  misleading  where  it  does  not 
refer  to  their  conduct  and  actions  on  the  stand,  the  materiality  of 
the  facts  assumed,  their  partiality  or  impartiality,  and  other  rele- 
vant circumstances. 

Wills. — '*  Unsoundness  of  Mind,"  Meaning  Of.^Staiute  Construed,^ 
Instructions. — The  expression  '*of  unsound  mind/'  as  used  in  the 
Indiana  statute  of  wills,  means  such  a  degree  of  unsoundness  of 
mind  as  incapacitates  one  from  making  a  will  according  to  the 
standard  fixed  by  the  adjudicated  cases  for  testamentary  capacity. 
(For  instructions  as  to  **  unsoundness  of  mind,"  see  opinion.) 

EviDENOE. — Burden  of  Proof  . — Will,  Testamentary  Capacity, — ^Plain- 
tiff in  an  action  to  set  aside  a  will  on  the  ground  of  the  testamen- 
tary incapacity  of  the  testator  has  the  burden  of  proving  such  in- 
capacity. 

Appellate  Procedure. — ReJiearing. — A  question  cannot  first  be 
presented  on  a  petition  for  rehearing. ' 

From  the  Elkhart  Circuit  Court. 

Drake  &  Merritt  and  A.  Ellison^  for  appellants. 

B.  Lowry^  J.  E.  McClaskey  and  J,  W.  HanaUy  for 
appellees. 

MgCabe,  (X  J. — The  appellees  brought  suit  in  the 
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Lagrange  Circuit  Court  against  the  appellants  to  eon- 
test  the  will  of  one  Noah  Blough.  Proper  issues  hav- 
ing been  formed  upon  the  complaint  the  venue  of  the 
cause  was  changed  to  the  Elkhart  Circuit  Court, 
where  a  trial  by  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  appellees,  setting  aside  said  will, 
over  appellants'  motion  for  a  new  trial.  The  only 
error  assigned  here  is  on  the  action  of  the  circuit 
court  in  overruling  appellants'  motion  for  a  new  trial. 
The  grounds  of  contest  alleged  in  the  complaint  were 
unsoundness  of  mind  of  the  testator  and  undue  in- 
fluence exerted  over  him  by  the  appellants. 

A  great  number  of  causes  are  assigned  therefor  in 
the  motion  for  a  new  trial,  some  of  which  we  will 
notice.  One  Emma  Norris  was  called  and  testified 
as  a  witness  on  behalf  of  the  appellants.  The  wife 
of  the  testator  had  been  dead  some  years,  and  Miss 
Norris  had  been  the  sole  housekeeper  of  the  testator 
for  several  years  since  the  death  of  his  wife,  up  to  and 
during  the  time  when  the  will  was  made.  She  had 
testified  to  many  acts,  conversations  and  conduct  of 
the  testator  during  that  time,  and  upon  such  facts 
had  stated  her  opinion  that  the  testator  was  of  sound 
mind.  She  had  also  testified  that  during  that  time  he 
was  able  to  get  into  or  out  of  a  buggy  alone  and  hitch 
up  his  horses,  and  that  appellant,  Valentine,  was  al- 
ways kind  and  filial  toward  his  father. 

Some  days  after  she  had  thus  testified  on  behalf  of 
appellants  the  appellees  recalled  her,  as  they  claimed, 
for  further  cross-examination,  whereupon  they  pro- 
pounded to  her  the  following  question:  *  *  "While 
you  were  working  for  Mr.  Noah  Blough,  did  not  Val- 
entine Blough  come  there  one  day  and  tell  his  father 
that  he  wanted  him  to  go  to  Ellison's  bank,  that  he 
had  some  important  business  to  transact^  *  *  and 
Vol.  144—30 
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was  not  his  father  at  that  time  sick  and  in  his  bed, 
and  *  *  did  not  his  father  say  to  him:  ^I  am  not 
well  enough  to  go  and  don't  want  to  go,'  that  Valen- 
tine said  Tap,  it  is  important  business  and  you  must 
go,'  and  did  he  not  take  him  out  of  bed,  put  his  clothes 
on  and  put  him  into  the  buggy  and  drive  off  w^ith  him, 
*  and  did  he  not  return  with  his  father  on  the  same 
day  and  help  him  out  of  the  buggy  at  the  gate,  and 
did  his  father  *  not  crawl  in  on  his  hands  and  knees 
to  the  house  and  lie  down  upon  the  floor  and  cry  bit- 
terly and  state  that  Valentine  had  taken  him  up  to 
Ellison's  bank  and  had  him  sign  some  papers,  that  he 
didn't  know  what  they  were,  but  supposed  it  was  a 
will?" 

Over  appellants'  objection  that  the  question  was 
not  proper  cross-examination,  the  witness  was  per- 
mitted to  answer  that  she  knew  nothing  of  such  hap- 
pening. 

Appellees  then  propounded  to  her,  to  lay  the  found- 
ation to  impeach  her,  the  following  question: 

"Did  vou  not  have  a  conversation  with  Charles 
Parry  and  William  Blough,  at  Noah  Blough's  house, 
in  the  month  of  March,  1887,  and  did  you  not  then  and 
there  state  to  them  that  some  davs  before  that  Valen- 
tine  Blough  had  come  to  his  father's  house,  and  his 
father  was  sick  and  in  bed,  and  told  him  that  he 
wanted  him  to  go  with  him  to  Ellison's  bank,  that  he 
had  some  important  business  to  transact;  that  his 
father  said  he  was  not  well  enough  to  go  and  did  not 
w^ant  to  go,  that  Valentine  said  Tap,  it  is  important 
business  and  you  must  go,'  that  Valentine  got  his 
father  out  of  bed,  put  his  clothes  on  for  him,  took  him 
out  of  the  house  and  put  him  in  the  buggy  and  drove 
off  toward  Lagrange;  that  later  in  the  day  Valentine 
came  back  with  his  father,  helped  him  out  of  the 
buggy  and  drove  off;  that  his  father  crept  into  the 
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house  on  his  hands  and  knees  and  laid  down  on  the 
floor  and  cried  bitterly  and  said  that  Valentine  had 
taken  him  up  to  Ellison's  bank  and  caused  him  to  ex- 
ecute'some  papers;  that  he  did  not  know  what  they 
were,  but  supposed  it  was  a  will?" 

Over  appellants'  objection  that  the  question  was 
not  proper  cross-examination,  she  not  having  been  ex- 
amined on  that  subject  in  chief,  and  that  the  question 
was  not  proper  for  the  sole  purpose  of  impeachment, 
the  witness  was  allowed  to  answer  that  she  had  no 
recollection  of  ever  talking  with  them  at  that  time,  or 
any  other  time. 

The  appellees  then  called  said  Charles  Parry  and 
William  Blough  and  asked  them  if  the  witness,  Emma 
Norris,  had  not  made  the  statements  attributed  to  her 
in  the  question  at  the  time  and  place  indicated 
therein,  and  they  each  answered  that  she  had,  over 
appellants'  objection  that  the  answers  were  not  suf- 
ficient ground  for  impeaching  the  witness,  and  that 
it  was  not  competent  to  prove  undue  influence  by  im- 
peachment. 

We  think  the  court  erred  in  permitting  these  ques- 
tions to  be  answered. 

The  witness,  Emma  Norris,  had,  it  is  true,  testified 
to  many  facts  tending  to  establish  the  soundness  of 
the  testator's  mind ;  but  she  had  not  testified  to  any- 
thing tending  to  negative  the  charge  of  undue  in- 
fluence in  the  procurement  of  the  will,  especially  had 
she  given  no  testimony  on  that  branch  of  the  case  that 
was  even  inconsistent  with  her  alleged  statement  to 
these  two  witnesses.  One  of  the  recognized  methods 
of  impeaching  a  witness  is  to  prove  that  he  has  made 
statements  out  of  court  inconsistent  with  his  evidence 
in  court  It  is  not  every  statement  made  out  of  court 
by  a  witness  that  affords  a  ground  of  impeaching  him. 
It  is  only  such  statements  made  out  of  court  contrary 
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to  the  testimony  of  the  witness  in  court,  where  such 
testimony  relates  to  a  material  matter  in  issue.  PiMe" 
ton  V.  Dye,  26  Ind.  393;  Seller  v.  Jenkins,  97  Ind.  430; 
Home  V.  Williams^  12  Ind.  324;  Fogleinun  v.  StatCy  32 
Ind.  145.  But  there  must  be  contradiction  between 
the  statements  alleged  to  have  been  made  out  of  court 
and  those  made  on  the  witness  stand  to  afford  a 
ground  of  impeachment  by  proving  the  statements 
made  out  of  court.  Seller  v.  JenkinSj  supra.  There 
was  no  such  contradiction  in  this  case.  Therefore, 
there  was  no  right  to  ask  the  question  of  the  witness, 
Emma  Norris,  by  the  appellees  for  the  mere  purpose 
of  laying  the  foundation  for  impeaching  her.  Con- 
ceding, without  deciding  that  appellees  did  have  the 
right  to  prove  by  her,  or  any  other  witness,  the  facts 
detailed  in  her  alleged  statement  out  of  court  to  the 
two  witnesses  named  at  the  proper  time,  because  the 
other  evidence  discloses  that  on  the  day  named  in  that 
statement  the  will  was  made  in  Ellison's  bank  in  the 
town  of  Lagrange,  and  that  the  statement,  if  true, 
would  tend  to  prove  one  of  the  grounds  specified  in 
the  complaint  for  setting  aside  the  will,  namely,  un- 
due influence  exerted  over  the  testator  by  Valentine 
and  other  appellants;  but  when  appellants  asked  Miss 
Norris  whether  those  facts  as  detailed  in  the  alleged 
statement  occurred,  and  she  answered  in  the  negative, 
that  was  the  end  of  their  rights  in  that  direction.  For 
the  purpose  of  proving  the  facts  mentioned  she  was 
the  appellees'  witness.  And  though  the  statute  au- 
thorizes a  party  in  some  instances  to  impeach  his  own 
witness,  it  has  been  held  by  this  court,  and,  we  think, 
correctly  so,  that  such  right  only  arises  when  the  wit- 
ness testifies  to  some  matter  prejudicial  to  the  party 
calling  him.  Burns  R.  S.  1894,  section  516  (R.  8. 1881, 
section  508).  In  TMl  v.  State,  ex  rel,  93  Ind.  128,  at 
page  133,  this  court  said :  '^ Where  a  witness  does  not 
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testify  to  anything  prejudicial  to  the  party  calling 
him,  there  can  be  no  object  in  impeaching  him,  and 
hence  the  statute  cannot  apply  to  such  case.  Nor  can 
it  apply  to  a  case  where  a  witness  fails  to  testify  to 
such  facts  as  he  is  called  to  prove.  Such  testimony, 
though  not  beneficial,  is  not  prejudicial,  and,  there- 
fore, no  reason  exists  for  impeaching  the  witness.'* 
The  witness,  Emma  Norris,  did  not  testify  to  the  facts 
sought  to  be  proven  by  her,  and  therefore  no  right 
arises  to  impeach  her  for  her  failure  to  testify  to  such 
facts. 

This  alleged  impeaching  testimony,  under  the  cir- 
cumstances, probably  had  a  prejudicial  influence  on 
the  jury.  The  evidence  in  support  of  the  charge  of 
unsoundness  of  mind  was  sharply  conflicting,  and  as 
it  comes  to  us  we  cannot  say  that  it  was  of  such  a 
character  that  the  jury  must  have  based  their  verdict 
on  the  conclusion  that  the  preponderance  thereof  was 
with  the  appellees  on  the  charge  of  unsoundness  of 
mind  of  the  testator  when  he  executed  the  will,  and 
therefore  we  cannot  say  that  they  did  not  base  their 
verdict  on  the  charge  in  the  complaint  of  undue  in- 
fluence exerted  by  the  appellees.  We  have  been  un- 
able to  find  any  evidence  in  the  record  tending  to  sup- 
port the  charge  of  undue  influence,  aside  from  the  al- 
leged impeaching  testimony  already  mentioned. 

The  court,  of  its  own  motion,  gave  seven  long  in- 
structions on  the  subject  of  undue  influence.  One 
of  them,  the  10th,  reads  as  follows:  "10.  The 
amount  of  undue  influence  which  is  sufficient  to  in- 
validate the  will  varies,  of  course,  with  the  strength 
or  weakness  of  the  mind  of  the  testator.  The  influ- 
ence which  would  subdue  and  control  a  mind  natur- 
ally weak,  or  one  which  had  become  impaired  by  age, 
disease,  physical  injury,  family  troubles  and  per- 
plexity, or  other  causes,  might  have  no  effect  to  over- 
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come  or  mislead  one  naturally  strong  and  unim- 
paired. The  influence  that  will  avoid  or  vitiate  the 
will  of  a  testator  whose  mind  is  thus  weak  and  en- 
feebled need  only  be  such  as  would,  and  did,  co- 
operate with  such  weakness  and  feebleness  of  mind 
to  the  extent  of  supplanting  the  free  agency  of  the  tes- 
tator and  induce  him  to  do  that  which  he  would  not 
have  done  in  the  absence  of  such  undue  influence,  bv 
reason  of  his  being  unable  to  refuse  what  was  thus  de- 
sired of  him,  or  too  weak  to  resist  the  influence  in 
question.  Hence,  if  you  believe,  from  the  evidence  in 
this  case,  that  the  mind  of  the  testator,  Noah  Blough, 
at  and  before  the  time  of  the  making  of  the  will,  had 
become  thus  weak  and  enfeebled,  and  that,  by  the  de- 
gree of  influence  herein  described,  he  was  induced  to 
make  the  will  in  controversv  when  he  would  not 
otherwise  have  made  any  will  at  all,  or  that  he  was 
induced  thereby  to  make  his  will  different  from  what 
he  otherwise  would  have  done,  you  should,  in  such 
case,  find  for  the  plaintiffs." 

As  before  observed,  there  being  no  evidence  of  un- 
due influence  it  was  error  to  give  the  above  instruc- 
tion. It  has  been  generally  held  by  this  court  to  be 
erroneous  to  give  instructions  to  the  jury  not  ap- 
plicable to  the  case  proven  by  the  evidence.  Hill  v. 
Ncicmany  47  Ind.  187;  McMahon  v.  Flanders^  64  Ind. 
334;  Moore  v.  mate,  65  Ind.  382;  Niclclans  v.  BnmSy  75 
Ind.  93;  Summerlot  v.  Hamilton,  121  Ind.  87. 

There  may  be  cases  where  such  instructions  may 
appear,  from  the  record,  to  have  been  harmless.  But 
it  does  not  so  appear  in  this  case.  In  NiH'laiis  v. 
Bvms,  svpra,  this  court  said:  "After  the  evidence  has 
been  heard  and  argument  of  counsel  had,  for  the  court 
to  instruct  the  jury  upon  a  state  of  facts  not  em- 
braced in  the  evidence,  nor  discussed  by  counsel,  is 
asking  them  to  decide  questions  which  have  not  been 
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submitted  to  them  for  trial.  Jurors  are  liable  enough 
to  consider  matters  outside  of  the  evidence,  without 
being  led  off  in  that  direction  by  instructions  from  the 
court.  Such  practice  is  well  calculated  to  confuse  and 
mislead  the  jury."  And  in  Hays  v.  Hyndsy  28  Ind.  531, 
at  page  537,  this  court  said:  "Instructions  should  be 
pertinent  to  the  case.  Juries  are  apt  to  assume,  and 
are  justified  in  assuming,  that  they  are  applicable. 
This  could  only  be  so  upon  the  ground  that  Alexander 
acting  as  a  pork-dealer  was  doing  business  for  the 
bank,  and  unless  the  jury  utterly  disregarded  the  in- 
structions, it  could  scarcely  fail  to  mislead  them."  To 
the  same  effect  is  McMahon  v.  Flanders,  supra.  Here 
the  only  evidence  that  tended  to  establish  undue  in- 
fluence was  the  evidence  erroneously  admitted  to  im- 
peach the  witness,  Miss  Norris.  The  instruction  above 
quoted  was  immediately  followed  up  with  six  more 
long  instructions  touching  the  subject  of  undue  in- 
fluence. If  ever  there  was  a  case  where  the  instruc- 
tions were  calculated  to  impress  the  jury  that  there 
was  legitimate  evidence  before  them  upon  a  given 
point,  when  in  fact  none  had  been  introduce<l,  this 
was  such  a  case.  It  is  difficult  to  see  how  the  jury 
escaped  being  led  by  the  instructions  to  conclude  that 
the  evidence  of  the  alleged  statement  of  Miss  Norris 
was  legitimate  evidence  of  undue  influence  exerted  by 
Valentine  Blough  on  the  testator  to  make  the  will 
contrary  to  his  wishes.  The  admission  of  that  evi- 
dence was  reversible  error  regardless  of  the  seven 
instructions  on  the  subject  of  undue  influence;  and  it 
was  error  to  give  the  seven  instructions  on  the  sub- 
ject of  undue  influence  regardless  of  the  question 
whether  they  were  correct  statements  of  law  in  the 
abstract,  and  regardless  of  the  erroneous  admission 
of  the  evidence  mentioned. 
But  when  these  two  errors  are  combined  they  con- 
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stitute  more  seriously  prejudicial  and  controlling 
error.  The  prejudicial  character  of  these  two  errors 
combined  is  intensified  by  the  fact  that  the  trial  court 
nowhere  in  its  instructions  informed  the  jury  that 
they  could  not  consider  the  alleged  impeaching  evi- 
dence to  prove  the  exercise  of  undue  influence  over 
the  testator.  The  seven  instructions  on  that  subject 
implied  that  they  could. 

Moreover,  the  appellants  requested  the  court,  at 
the  proper  time,  to  instruct  the  jury  that  they  could 
not  consider  that  evidence  for  that  purpose,  but  the 
court,  as  the  bill  of  exceptions  informs  us,  refused  to 
give  such  instruction. 

The  7th  instruction,  after  alluding  to  the  expert  tes- 
timony of  witnesses  belonging  to  the  medical  profes- 
sion in  the  case,  says:  "In  weighing  such  testimony 
it  will  be  proper  for  you  to  consider  the  degree  of 
learning  and  skill  possessed  by  such  witnesses,  their 
capacity  to  determine,  as  experts  in  that  branch  of 
knowledge,  the  probable  or  actual  condition  of  the 
testator's  mind  from  the  facts  submitted,  and  the  de- 
gree of  harmony  there  may  be,  or  the  opposite,  between 
the  facts  stated  in  the  hypothetical  questions  and 
those  established  by  the  evidence.  In  proportion  to 
the  degree  of  such  harmony  between  the  facts  em- 
braced in  the  hypothetical  questions  and  those  estab- 
lished by  the  evidence,  and  the  skill  and  capacity  of 
these  experts,  judging  by  the  law  of  mind,  to  deduce 
therefrom  just  conclusions,  will  be  the  value  and  force 
of  such  testimony,  and  in  view  of  all  the  facts  pre- 
sented to  you  by  the  evidence  on  those  points,  you  will 
consider  and  determine  what  weight  and  effect  you 
should  give  to  such  testimony.  If  you  believe  from 
such  evidence,  when  considered  in  connection  with 
all  the  other  proofs  in  the  case,  that  during  the  period 
of  time  in  w^hich  the  will  of  the  testator  was  executed 
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he  was  of  unsound  mind|  then  it  will  be  your  duty  in 
like  manner  to  find  for  the  plaintiflfs.'^ 

The  latter  part  of  this  instruction  relating  to  un* 
soundness  of  mind  we  will  consider  in  connection  with 
the  next,  the  8th  instruction. 

But  the  forepart  of  the  7th  instruction  was  calcu- 
lated to  mislead  the  jury.  It  laid  down  too  narrow 
and  too  inflexible  a  rule  for  estimating  the  weight  to 
be  given  to  the  testimony  of  an  expert,  and  limited 
too  closely  the  various  matters  which  the  jury  were 
entitled  to  consider  in  weighing  such  testimony.  It 
gave  too  much  prominence  to  the  mere  skill  of  the  ex- 
pert, leaving  out  of  view  his  credibility,  as  exhibited 
by  his  conduct  and  bearing  on  the  witness  stand,  and 
invaded  the  province  of  the  jury  in  attempting  to  set 
too  narrow  limits  to  their  exclusive  province  of  judg- 
ing of  the  value  and  force  of  such  testimony.  Cuneo  v. 
Bcssoniy  63  Ind.  524;  Eggers  v.  EggerSj  57  Ind.  461;  Dur- 
ham V.  Smithj  120  Ind.  463,  at  page  46& 

The  8th  instruction  is  as  follows: 

"It  is  not  necessary,  in  order  to  avoid  the  will  in 
question  in  this  suit,  that  the  mental  unsoundness  of 
Noah  Blough,  the  testator,  if  it  is  shown  to  have  ex- 
isted, should  have  actually  entered  into  or  aflFected 
the  will  or  caused  its  execution.  It  will  be  sufficient 
to  avoid  the  will  if  the  evidence  shows  to  your  satis- 
faction that  at  the  time  it  was  executed,  the  testator, 
Noah  Blough,  was  a  person  of  unsound  mind,  as  the 
laws  of  this  State  do  not  permit  a  person  of  unsound 
mind  to  execute  a  will." 

The  latter  part  of  the  7th  instniction,  the  2d,  12th 
and  the  13th  instructions  declare  the  same  proposi- 
tion of  law  as  that  embodied  in  the  8th,  above  quoted; 
and  they  all  and  each  of  them  state  the  proposition  as 
unqualified  as  the  8th  does,  that  is,  that  a  person  of 
unsound  mind  cannot  make  a  valid  will. 
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These  instructions,  by  numerous  repetitions  of  the 
proposition,  in  effect  told  the  jury  that  if  the  testator 
was  a  person  of  unsound  mind,  even  though  such  un- 
soundness was  so  slight  that  it  did  not  impair  his 
capacity  to  make  an  intelligent  testamentary  disposi- 
tion of  his  property,  or,  in  other  words,  that  though 
the  unsoundness  was  so  slight  that  it  had  no  influence 
or  effect  either  in  the  production  of  the  will  or  in  the 
disposition  of  property  therein  provided  for,  the  will 
would  nevertheless  be  void.  Notwithstanding  the 
statute  provides  that  "all  persons,  except  infants  and 
persons  of  unsound  mind  may  make  a  will,"  it  has 
been  the  construction  uniformly  given  thereto  by  this 
court  for  a  long  time  that,  "In  legal  contemplation, 
one  who  has  sufficient  mind  to  know  and  understand 
the  business  in  which  he  is  engaged,  who  has  suf- 
ficient capacity  to  enable  him  to  know  and  under- 
stand the  extent  of  his  estate,  the  persons  who  would 
naturally  be  supposed  to  be  the  objects  of  his  bounty, 
and  who  could  keep  these  in  his  mind  long  enough  to, 
and  could,  form  a  rational  judgment  in  relation  to 
them,  is  a  person  of  sound  mind.  If  he  has  not  mental 
capacity  to  this  extent,  he  would  not  be  a  person  of 
sufficient  disposing  mind."  Lotcder  v.  Jjowder,  58  Ind. 
538.  In  Durham  v.  Smithy  supra,  the  following  instruc- 
tion came  in  question:  "6.  Furthermore,  I  instruct 
you  that  a  person  who  is  of  unsound  mind  is  incapable 
of  making  a  valid  will,  and  if  there  is  unsoundness  of 
mind,  it  is  not  necessary  for  the  contestant  to  show 
that  such  unsoundness  had  anything  to  do  with  the 
manner  of  disposing  of  the  property.  In  such  a  case 
the  will  is  invalid,  whether  it  is  shown  that  the  un- 
soundness of  mind  had,  or  had  not,  affected  the  char- 
acter of  the  testament."  This  court  said:  "By  add- 
ing the  words  4n  such  a  case  the  will  is  invalid, 
whether  it  is  shown  that  the  unsoundness  had  or  had 
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not  aflfected  the  character  of  the  testament,'  it 
changed  the  scope  and  meaning  of  the  instruction, 
and  was,  in  effect,  telling  the  jury  that,  upon  consider- 
ing all  the  evidence,  if  they  came  to  the  conclusion 
there  was  any  unsoundness  of  mind,  or  defect  of  any 
character  in  the  mind  of  the  testatrix,  no  difference 
to  what  extent  such  defect  affected  op  impaired  the 
mind,  or  whether  it  in  any  way  affected  the  disposi- 
tion of  the  property  devised  or  the  making  of  the 
will,  the  will  would  be  invalid;  and  this,  too,  even 
though  the  evidence  might  affirmatively  establish 
the  fact  that  such  defect  in  no  way  entered  into  the 
making  of  the  will  or  disposition  of  the  property, 
and  that  she  had  at  the  time  sufficient  mental 
capacity  to  make  a  valid  will.  In  short,  this 
charge  recognizes  but  two  conditions  of  the  human 
mind,  one  sound  and  capable  of  doing  all  acts,  and  the 
other  unsound  and  incapable  of  doing  any  act;  that 
a  person  is  responsible  for  all  his  acts,  or  not  respon- 
sible for  any  of  his  acts.  This  is  an  erroneous  theory 
of  the  law.  Trtimbull  v.  Oibbons^  51  Am.  Dec.  253; 
Clark  V.  Fisher^  19  Am.  Dec.  402;  JacTcnon  v.  Kingj  15 
Am.  Dec.  354,  and  note  363.  •  ♦  •  It  is  evident  that 
a  person  might  be  possessed  of  the  requisite  capacity 
to  make  a  will,  as  held  in  Lotrder  v.  LmrdeVy  supra,  and 
yet  have  some  defect  of  the  mind,  some  delusion  in  re- 
lation to  some  subject  entirely  foreign  to  the  execu- 
tion of  the  will,  the  disposition  of  the  property,  the  de- 
visees, or  those  who  are  the  natural  objects  of  his 
bounty.  It  is  not  necessary  that  we  point  out  in  this 
opinion  what  particular  defects  or  delusions  there 
may  be  in  a  testator's  mind,  and  yet  he  possess  suf- 
ficient mental  capacity  to  make  a  valid  will ;  it  is  suf- 
ficient if  there  may  be  any  to  render  the  instruction 
under  consideration  erroneous.     •    •    ♦    We  think 
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the  instruction  clearly  erroneous,  and  ought  not  to 
have  been  given." 

In  Burkhart  v.  Gladdwhj  123  Ind,  337  (343),  Coflfey,  J., 
speaking  for  the  court,  said :  "It  is  not  to  be  denied 
that  a  person  may  be  possessed  of  delusions  and  yet 
be  capable  of  making  a  valid  wilL"  This  court,  in 
that  case,  overruled,  and  we  think  correctly.  Eggers 
V.  EggerSy  supra,  in  effect  on  the  point  in  question. 

In  the  recent  case  of  Wallis  v.  Luhring,  134  Ind.  447, 
at  pages  449  and  450,  this  court  said :  "The  court  very 
properly  avoided  confusing  the  minds  of  the  jury  on 
this  point,  and  instead  detailed  very  fully  the  various 
forms  of  disease,  all  included  under  the  terms  *un- 
soundness  of  mind.'  ♦  #  ♦  Names  are  not  of  so 
much  consequence  as  things,  and  it  was  more  im- 
portant that  the  jury  should  understand  the  character 
and  degree  of  mental  infirmity  which  would  incapaci- 
tate a  person  from  making  a  will,  than  to  know 
whether  the  disease  should  be  called  insanity,  un- 
soundness of  mind,   imbecility,   or  by   some   other 

name." 

It  is,  however,  not  denied  by  appellees'  learned 
counsel  that  the  8th  instruction  standing  alone  would 
be  error.  But  they  contend  that  under  the  authority 
of  Durham  v.  fimith,  supra^  and  Burkhart  v.  Oladdishy 
supra,  the  instruction  is  so  modified  and  explained  by 
two  accompanying  instructions  as  to  make  it  harm- 
less, if  not  technically  correct.  Those  instructions  are 
numbered  2  and  3.  No.  2  reads  thus:  "Under  the 
laws  of  this  State,  a  person  of  unsound  mind  cannot 
make  a  will,  and  a  person  of  unsound  mind  means  an 
idiot,  non  compoSy  lunatic,  monomaniac,  or  distracted 
person." 

This  explanation  is  no  clearer  or  plainer  than  the 
instruction  that  it  is  to  explain  or  modify.  Non 
compos  is  defined  by  Webster  as  a  person  of  unsound 
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mind.  That  is  one  of  the  definitions  of  the  word.  But 
if  there  is  any  explanation  or  modification  of  the  8th 
instruction  in  the  2d  it  is  all  taken  away  by  the  3d, 
which  reads  as  follows:  "The  evidence  given  on  be- 
half of  the  plaintiffs  tends  to  show  that  the  testator, 
at  the  time  of  making  the  will  in  question,  was  feeble 
in  body  and  mind;  that  he  was  subject  to  delusions, 
and  that  his  memory  and  reasoning  powers  were  im- 
paired, and  that  he  was  of  unsound  mind.  In  order 
that  you  should  find  for  the  plaintiffs,  it  is  not  neces- 
sarv  for  the  evidence  to  show  that  the  testator  was 
a  maniac  or  madman,  or  crazy,  as  that  word  is  popu- 
larly used,  nor  that  he  was  a  fit  subject  for  a  lunatic 
asylum;  but  if  the  evidence  shows  that  he  did  not  pos- 
sess mind  enough  to  know  the  extent  and  value  of  his 
property,  the  number  and  names  of  the  persons  who 
were  the  natural  objects  of  his  bounty,  their  deserts 
with  reference  to  their  conduct  generally,  and  treat- 
ment of  him,  their  capacity  and  necessity;  or  that  he 
did  not  have  sufficient  memory  to  retain  all  these  facts 
long  enough  to  have  his  will  prepared  and  executed, 
then  he  was  of  unsound  mind,  and  you  will  find  for  the 
plaintiffs.'' 

Had  this  instruction  told  the  jury  that  if  the  tes- 
tator had  and  was  possessed  of  the  measure  and  de- 
gree of  mental  capacity  therein  described  when  he 
made  the  will,  he  was  of  sound  mind,  there  would  be 
some  ground  for  the  contention  that  the  8th  instruc- 
tion was  modified  or  explained  thereby  so  as  to  render 
it  harmless,  if  not  technically  correct.  But  it  did  not 
do  so.  On  the  contrary,  it  simply  told  the  jury  that  if 
he  did  not  have  and  possess  that  measure  and  degree 
of  mental  capacity  he  was  of  unsound  mind.  That  in 
no  way  modifies  or  explains  the  statement  that  if  he 
was  of  unsound  mind  when  the  will  was  made  it  is 
void.    That  is  in  no  wav  inconsistent  with  or  a  modi- 
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fication  of  the  idea  couched  in  the  8th  instmctioiif 
that  if  the  testator  was  of  unsound  mind  when  the 
will  was  made,  however  slight  or  small  the  degree, 
the  will  was  void.  It  only  diflEered  from  the  8th  in- 
struction in  that  it  told  the  jury  that  in  the  absence 
of  a  certain  degree  or  measure  of  mental  capacity  the 
testator  would  be  of  unsound  mind.  Had  it  told  the 
jury  that  if  the  testator  had  that  degree  of  mental 
capacity  when  he  made  the  will,  then  he  was  of  sound 
mind,  a  very  diflferent  question  would  be  presented. 
There  would  then  have  been  some  ground  for  the  con- 
tention that  the  3d  instruction  explained  what  was 
meant  in  the  8th  instruction  by  the  phrase  "unsound 
mind."  The  2d  and  3d  instructions  did  not  explain  or 
modify  the  8th  and  other  instructions,  announcing  the 
same  legal  proposition,  or  cure  the  error  therein.  We, 
therefore,  hold  that  it  was  error  to  give  each  one  of 
said  instructions. 

The  3d  instruction  asked  by  the  appellants  and  re- 
fused by  the  court  was  erroneously  refused.  It  reads 
thus:  "Every  person  is  presumed  to  be  of  sound  mind 
until  the  contrary  is  shown."  This  instruction  cor- 
rectly stated  the  law  and  ought  to  have  been  given. 
Oreenley  v.  State,  60  Ind.  141;  Ouetig  v.  State,  66  Ind.  94. 

Appellees'  learned  counsel  concede  that  the  in- 
struction ought  to  have  been  given,  and  that  its  re- 
fusal was  probably  an  oversight  on  the  part  of  the 
court  They,  however,  contend  that  the  error  was 
cured  by  an  instruction  "that  the  burden  is 
on  the  plaintiffs  to  show  by  a  fair  pre- 
ponderance unsoundness  of  mind."  They  con- 
tend that  the  above  statement  embodies  the  idea 
that  the  law  presumed  sanity.  That  position  cannot 
be  maintained.  In  many  civil  cases  the  burden  of 
proof  rests  upon  the  plaintiff.  In  such  cases  it  is  cor- 
rect to  instruct  the  jury  that  before  the  plaintiff  can 
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recover  he  must  prove  his  cause  of  action  by  a  fair 
preponderauce  of  the  evidence.  And  yet,  according 
to  appellees'  contention,  that  is  tantamount  to  telling 
the  jury,  and  that  the  court  may  tell  the  jury,  that  the 
presumption  is  in  favor  of  the  defendant,  that  the 
plaintiff  has  no  cause  of  action  against  him.  That  is 
not  the  law.  That  a  preponderance  of  the  evidence 
must  be  adduced  by  the  party  having  the  burden  of 
proof  to  justify  a  recovery  by  him  does  not  mean  that 
a  presumption  arises  in  favor  of  the  adverse  party 
that  no  cause  of  action  exists.  In  such  a  case  there  is 
no  presumption  either  way.  The  court  erred  in  refus- 
ing the  instruction,  and  the  error  was  not  cured  by  the 
instructions  given.  There  are  other  errors  in  the  in- 
structions, but  they  are  such  as  may  not  be  committed 
on  another  trial,  and,  therefore,  we  will  not  extend 
this  opinion  by  passing  upon  them. 

The  witness  Pearson  testified  in  chief  on  behalf  of 
appellees  to  having  lived  with  and  worked  for  the  tes- 
tator for  a  period  of  about  three  years,  commencing  in 
1879  and  ending  in  1883;  that  he  had  then  gone  west 
and  remained  in  Wyoming  for  about  three  years,  com- 
ing back  in  1886;  that  during  the  fall  and  winter  of 
1886-7  he  visited  the  testator's  house  frequently,  and 
that  testator  could  not  recognize  him  or  be  made  to 
understand  that  he  ever  had  known  the  witness.  The 
witness  detailed  many  facts  tending  to  show  that  the 
testator  was  a  physical  and  mental  wreck  and  was  of 
unsound  mind.  On  cross-examination,  in  answer  to 
proper  questions,  the  appellants  offered  to  prove  by 
the  witness  that  the  visits  of  the  witness  to  the  house 
of  the  testator  at  the  time  mentioned  by  him  were 
ostensibly  as  a  suitor  for  the  hand  of  Miss  Norris,  the 
testator's  housekeeper,  and  that  testator  was  trying 
to  guard  Miss  Norris  against  the  addresses  of  the  wit- 
ness, and  that  the  witness  knew  it;  that  during  those 


480  SUPREME  COURT  OP  INDIANA, 

BloQgh  et  ai.  v.  Parry  et  ai. 

visits  the  witness  for  some  time  was  trying  to  borrow 
money  of  Miss  Norris,  the  old  man  knew  it  and  was 
advising  her  against  lending  him  the  money,  and  that 
was  the  reason  why  the  old  man  treated  the  witness 
as  he  did  at  his  house,  and  the  reason  why  he  did  not 
want  him  there,  and  the  witness  knew  it,  and  that  the 
witness  did  Anally,  during  said  visits,  succeed  in  get- 
ting |500  of  the  girl  under  a  promise  of  marriage,  and 
has  never  paid  it  back. 

The  court  sustained  appellees'  objection  to  these 
questions  and  the  proposed  proof. 

In  defense  of  this  ruling  appellees'  learned  counsel 
have  only  to  say:  "But  to  go  into  the  merits  or  de- 
merits of  said  Pearson's  conduct  toward  said  Emma 
Noms,  we  insist,  was  entirely  outside  of  the  issues  in 
the  case." 

Evidently  counsel  treat  the  proposed  cross-exam- 
ination as  an  attempt  to  impeach  the  witness.  But  it 
is  nothing  of  the  kind.  A  witness  may  be  impeached, 
as  we  have  already  seen  above,  by  proving  statements 
made  out  of  court  inconsistent  with  his  evidence  in 
court,  but  the  point  of  contradiction  must  be  ma- 
terial to  the  issue.  And  so,  too,  a  witness  may  be  im- 
peached by  proving  his  general  moral  character  to  be 
bad,  but  not  by  proving  particular  acts  of  good  or  bad 
conduct.  Long  v.  Morrtsmij  14  Ind.  595;  Cunningham 
V.  Statey  ex  rel,  65  Ind.  377;  Meijneke  \\  State^  ex  rel.j  68 
Ind.  401;  Raicles  v.  State,  ex  reh,  56  Ind.  433;  Bessette  v. 
State,  101  Ind.  85;  Spencer  v.  RohUns,  106  Ind.  580. 
But  a  wider  latitude  is  permissible  in  cross-examina- 
tion merely.  In  Waehstetter  v.  State,  99  Ind.  290,  at 
page  296,  it  was  said :  "In  other  words,  counsel  imply, 
if  they  do  not  assert,  that  there  is  no  proper  or  legal 
connection  between  a  man's  reputation  for  truth  and 
veracity  and  his  reputation  for  integrity  or  honesty; 
that,  while  he  may  have  the  reputation  of  being  a 
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thief  and  a  highwayman,  his  reputation  for  truth  and 
veracity  may  still  be  good.  *  *  Truth  or  veracity 
is  a  trait  of  the  man  of  integrity  or  honesty;  it  is 
never  a  trait  of  the  thief  or  robber.  ♦  ♦  ♦  ♦  When 
Stap  and  Wilson  had  testified  that  the  reputation  of 
Lee  for  truth  and  veracity  was  good,  it  was  com- 
petent to  show,  upon  cross-examination,  that  Lee  had 
been  repeatedly  under  arrest  or  in  the  station  house  on 
a  charge  of  felony." 

In  Bessette  v.  Staie^  ex  rel.^  snpra^  this  court  said :  "It 
is  proper  within  the  bounds  of, propriety,  to  be  con- 
trolled by  the  trial  court,  that  the  character  and  ante- 
cedents of  a  witness  may  be  subjected  to  a  test  on 
cross-examination,  and  that  questions  which  go  to  ex- 
hibit his  motives  and  interest  as  a  witness,  as  well  as 
those  tending  to  show  his  character  and  antecedents, 
should  be  allowed."  In  Spencer  v.  Rabbins^  mipra^  it 
was  said:  "The  rule  is  well  settled  that  specific  acts 
of  immorality  cannot  be  proved  for  the  purpose  of  im- 
peaching the  moral  character  of  a  witness.  It  may  be 
proper,  however,  under  extraordinary  circumstances, 
to  ask  questions  of  a  witness  on  cross-examination  for 
the  purpose  of  showing  his  character  and  ante- 
cedents. Bessette  v.  State^  ex  rel.y  supra;  City  of  South 
Bend  v.  Hardy,  98  Ind.  577  (49  Am.  Rep.  792).  This  is  a 
matter,  however,  within  the  sound  discretion  of  the 
nisi  prius  court,  to  be  exercised  in  each  case  as  neces- 
sity may  seem  to  require.  In  order  to  justify  a  re- 
versal there  must  have  been  a  clear  abuse."  In  City 
of  South  Bend  v.  Hardy ,  supra,  this  court  said:  "If 
the  cross-examination  tends  merely  to  disgrace  the 
witness,  but  relates  to  a  collateral  and  independent 
fact,  and  goes  clearly  to  the  credit  of  the  witness, 
whether  in  such  case  he  has  the  privilege  to  decline  or 
not,  the  matter  so  far  rests  in  the  discretion  of  the 
Vol.  144—31 
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trial  court  that  in  the  absence  of  the  claim  of  priv- 
ilege, if  the  question  relate  to  a  matter  of  recent  date 
and  would  materially  assist  the  jury  or  the  court  in 
forming  an  opinion  as  to  his  credibility,  the  court  will 
usually  require  an  answer,  over  the  objection  of  coun- 
sel, but  may  sustain  an  objection.'^  So  far  as  these 
questions  went  to  explain  the  reason  why  the  testator 
acted  and  treated  the  witness  as  he  did  it  was  proper 
cross-examination,  and  it  was  reversible  error  to  sus- 
tain the  objection ;  but  as  to  such  questions  as  related 
to  his  previous  character  and  antecedents  the  result 
of  our  decisions  is  that  this  matter  rested  in  the  sound 
discretion  of  the  trial  court,  and  unless  we  can  say 
that  there  was  a  clear  abuse  of  that  discretion  the  rul- 
ing is  not  reversible  error.  We  are  unable  to  say  that 
the  court  abused  its  discretion  as  respects  those 
questions. 

We  are  of  opinion  that  the  circuit  court  erred  in 
overruling  the  motion  for  a  new  trial.  The  judgment 
is  reversed  and  the  cause  remanded,  with  directions 
to  sustain  the  appellants'  motion  for  a  new  triaL 

Filed  March  19,  1895. 

On  Petition  for  Reheabing. 

McCabe,  J. — The  earnestness,  ingenuity  and  learn- 
ing with  which  the  petition  for  rehearing  in  this  case 
is  pressed,  and  the  growing  importance  of  the  subject, 
have  induced  us  most  carefully  to  review  the  volumi- 
nous record  of  over  1,000  printed  pages,  and  also  to 
consider  and  investigate  very  closely  the  legal  princi- 
ples by  which  courts  should  be  guided  in  determining 
questions  of  testamentary  capacity  as  affected  by 
mental  unsoundness. 

•  In  opposing  our  holding  that  the  trial  court  erred 
In  giving  a  series  of  instructions  on  the  subject  of  un- 
due influence,  regardless  of  their  correctness  as  ab- 
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straet  propositions  of  IaW|  because  there  was  no  eyi- 
dence  on  that  subject,  counsel  do  not  deny  the  cor- 
rectness of  the  holding  in  the  abstract,  nor  that  it  was 
error  in  the  trial  court  to  so  instruct,  but  put  their  re- 
liance upon  the  proposition  that  such  error  was  not 
available  to  appellants,  because  they  asked  the  court 
to  give  five  instructions  on  the  same  subject.  It  might 
be  sufficient  answer  to  this  contention  that  no  such 
defense  of  that  action  of  the  trial  court  was  made  in 
appellees'  original  briefs  on  the  hearing  of  this  case, 
and  no  such  question  for  decision  was  presented  orig- 
inally, and  that  the  point  is  niade  now  for  the  first 
time. 

There  was  nothing  said  in  the  original  briefs  or  ar- 
gument about  appellants  being  precluded  or  estopped 
by  inviting  the  error  in  asking  instructions  on  the 
same  subject.  It  is  too  laie  to  raise  a  point  or  present 
a  question  for  the  first  time  on  a  petition  for  a  rehear- 
ing. But  there  is  no  merit  in  the  point  any  way,  be- 
cause it  does  not  appear  from  the  record  that  appel- 
lants are  the  parties  that  invited  the  error. 

The  authority  cited  in  support  of  the  point  is 
Elliott  App.  Proced.,  section  625-630.  It  is  said  in  the 
latter  section  that:  *T^he  rule  that  a  party  cannot 
successfully  assail  a  decision  given  upon  his  express 
or  implied  invitation  is  really  nothing  more  than  an 
application  of  the  general  principle  that  parties  will 
be  held  to  the  theories  they  present  and  upon  which 
thev  secure  action  bv  the  court." 

The  rule  as  stated  in  Pence  v.  Waughj  135  Ind.  143,  at 
page  150, is:  "*If  a  party  opens  the  door  for  the  admis- 
sion of  incompetent  evidence  he  is  in  no  plight  to  com- 
plain that  his  adversary  followed  through  the  door 
thus  opened.' ''  Perkins  v.  Eaywardy  124  Ind.  445.  The 
rule  as  stated  in  Louisville^  etc.y  R.  W.  Co.  v.  Miller^  14X 
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Ind.  533,  at  page  563,  is  "that  a  party  cannot  success- 
fully complain  of  error  he  invites/' 

The  record  does  not  show  that  appellants  were  the 
parties  that  invited  and  led  the  court  into  an  erron- 
eous line  of  conduct.  On  the  contrary,  it  appears  that 
the  court  acted  on  appellees'  invitation  into  error,  and 
did  not  act  on  appellants'. 

Another  point  urged  upon  our  consideration  which  we 
deem  worthy  of  notice,  is  the  holding  in  the  original 
opinion  that  the  forepart  of  the  7th  instruction  given 
by  the  court  was  erroneous,  is  seriously  complained  of 
because  it  is  not  pointed  out  in  the  opinion  that  there 
is  anything  analogous  in  the  instructions  passed  on  in 
the  cases  cited,  to  that  contained  in  the  one  in  hand. 

It  ought  to  be  sufficient  to  say  in  response  to  this 
criticism  that  the  language  of  the  opinion  is  taken 
largely  from  one  of  those  cases.  One  sentence  in  that 
instruction  ought  to  condemn  it  if  there  was  no  other 
objection  to  it,  relating  as  it  does  to  the  weight  of  ex- 
pert testimony;  that  sentence  reads  thus:  "In  pro- 
portion to  the  degree  of  such  harmony  between  the 
facts  embraced  in  the  hypothetical  questions  and 
those  embraced  by  the  evidence,  and  the  skill  and 
capacity  of  these  experts  judging  by  the  law  of  mind, 
to  deduce  therefrom  just  conclusions,  will  be  the  value 
and  force  of  such  testimony." 

It  does  seem  that  one  who  is  so  good  a  master  of 
English  as  the  learned  counsel  of  appellee  need  not 
to  be  told  that  the  language  quoted  makes  the  value 
and  force  of  the  expert  testimony  depend  entirely 
upon  the  degree  of  harmony  between  the  facts  em- 
braced in  the  hypothetical  questions  and  those  es- 
tablished by  the  evidence. 

There  is  no  other  part  of  that  instruction  that  quali- 
fied it  in  this  respect 

That  is,  if  there  was  perfect  harmony  between  the 
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facts  assumed  in  the  hypothetical  questions  and  those 
proven  by  the  evidence,  then  the  instruction,  if  it 
meant  anything,  meant  such  expert  testimony  was  at 
least  of  great  value  and  force  regardless  of  the  con- 
duct and  actions  of  such  witnesses  on  the  stand,  the 
materiality  of  the  facts  assumed,  the  partiality  or  im- 
partiality of  such  witnesses,  and  many  other  circum- 
stances that  the  jury  had  a  right  to,  and  which  it  was 
their  duty  to  take  into  consideration  in  weighing  the 
testimony  of  such  witnesses.  It. is  true  that  if  the 
facts  assumed  in  the  hypothetical  questions  are  not 
substantially  proven  by  the  other  evidence,  the  expert 
testimony  thus  elicited  will  be  of  little  or  no  value. 
But  it  does  not  follow,  on  the  other  hand,  that  such 
expert  testimony  is  entitled  to  full  credence  and  belief 
or  deemed  of  great  value  simply  because  the  facts  as- 
sumed in  the  hypothetical  questions  to  the  expert  wit- 
nesses were  fully  proven  by  the  other  evidence.  But 
such  was  the  force  and  effect  of  the  instruction.  In 
Ooodtrin  v.  f!tafe,  96  Ind,  550,  at  page  569,  it  was  held 
upon  this  subject  that:  "It  is  proper  for  the  court  to 
direct  the  minds  of  the  jury  to  the  facts  of  the  case, 
but  it  is  not  proper  for  it  to  annex  weight  and  value 
to  them;  that  is  the  exclusive  province  of  the  jury." 
To  the  same  effect  is  Garfidd  v.  /Sf/a/f,  74  Ind.  60. 

The  credibility  of  expert  witnesses  and  the  weight 
of  their  testimony  are  as  much  subject  to  the  scrutiny 
and  determination  of  the  jury  as  that  of  any  other 
class  of  Witnesses  that  mav  come  before  them. 

But  the  most  serious  objection  urged  against  our 
original  opinion  relates  to  our  holding  on  the  instruc* 
tions  touching  unsoundness  of  mind. 

Counsel  quote  portions  of  the  instructions  other 
than  the  8th,  quoted  by  us  in  the  original  opinion,  and 
repeating  the  same  proposition  contained  in  the  8th 
in  different  language,  namely,  as  in  the  7th,  and  which 
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we  here  reproduce  from  their  brief  thus:  ^|If  you  be- 
lieve from  such  evidence,  when  considered  in  connec- 
tion with  all  the  other  proofs  in  the  case,  that  during 
the  period  of  time  in  which  the  will  of  the  testator 
was  executed  he  was  of  unsound  mind,  then  it  will  be 
your  duty,  in  like  manner,  to  find  for  the  plaintiffs;" 
as  in  the  2d,  "Under  the  law  of  this  State,  a  person  of 
unsound  mind  cannot  make  a  will,  and  a  person  of 
unsound  mind  means  an  idiot,  non  compos,  lunatic, 
monomaniac  or  distracted  person,"  as  in  the  12th,  "If 
you  are  satisfied  by  a  preponderance  of  the  evidence 
that  when  he  executed  the  will  the  testator  was  of  un- 
sound mind  you  should  find  for  the  plaintiffs,"  and  as 
in  the  13th,  "you  are  to  say  whether  or  not  the  tes- 
tator was  of  sound  mind  at  the  time  of  the  execution 
of  the  will.  If  he  were  not  of  sound  mind  you  will,  of 
course,  find  for  the  plaintiffs." 

The  learned  counsel  say  that  our  version  of  these 
instructions  that  they  "in  effect  told  the  jury  that  if 
the  testator  was  a  person  of  unsound  mind,  even 
though  such  unsoundness  was  so  slight  that  it  had  no 
influence  or  effect  in  the  production  of  the  will,  or  in 
the  disposition  of  property  therein  provided  for,  the 
will  would  nevertheless  be  void,"  is,  as  they  say,  a 
startling  interpretation. 

No  reason  is  given  or  argument  made  why  a  direc- 
tion to  the  jury  that  "If  he  [testator]  was  not  of  sound 
mind  you  will,  of  course,  find  for  the  plaintiffs,"  does 
not  mean  that  they  are  to  so  find  regardless  of  the  de- 
gree of  mental  incapacity  and  regardless  of  the  fact 
that  such  unsoundness  did  not  deprive  him  of  testa- 
mentary capacity,  or  enter  into  or  affect  the  will  or 
the  manner  of  the  disposition  of  the  property  therein 
made.  Or  why  a  direction  to  the  jury  that  if  at  the 
time  the  testator  executed  the  will  *Tie  was  of  un- 
sound mind,  then  it  will  be  your  duty  in  like  manner 
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to  find  for  the  plaintiffs,"  does  not  require  them  to  so 
find,  even  though  the  evidence  clearly  showed  that  the 
unsoundness  of  mind  was  of  such  a  character  as  did 
not  deprive  him  of  testamentary  capacity  according 
to  the  legal  standard. 

Nor  is  any  reason  or  argument  suggested,  nor  do  we 
know  of  any,  why  the  direction  in  the  8th  instruction 
that:  "It  will  be  sufficient  to  avoid  the  will  *  * 
if  *  at  the  time  it  was  executed  the  testator  *  • 
was  a  person  of  unsound  mind"  did  not  authorize  and 
require  the  jury  to  set  aside  the  will  on  account  of 
such  unsoundness,  even  though  its  degree  did  not  de- 
stroy testamentary  capacity  or  exert  any  influence  on 
the  testator  as  to  the  manner  of  disposing  of  the  prop- 
erty or  enter  into  the  execution  of  the  will. 

These  instructions  were  unqualified,  and  the  full 
operation,  force  and  effect  of  their  language  could  not 
be  cut  down  and  limited  by  anybody  but  the  court. 

If  the  court  had  explained  in  these  instructions,  as 
was  done  in  Lotrdrr  v.  Lotrdery  58  Ind.  538,  and  many 
other  cases  in  this  court  like  it,  what  was  the  legal 
signification  of  the  phrase  of  unsound  mind,  then  the 
instructions  might  have  been  correct.  In  the  case  last 
named  the  instruction,  after  stating  that  a  person  of 
unsound  mind  cannot  make  a  will,  proceeded  to  ex- 
plain what  was  meant  in  contemplation  of  law  by  the 
phrase  of  unsound  mind,  stating  that  a  lack  of  a  cer- 
tain degree  of  mental  soundness  or  capacity  was  in 
contemplation  of  law  unsoundness  of  mind.  And  on 
the  other  hand  a  certain  degree  of  mental  soundness 
or  mental  capacity  was  soundness  of  mind.  The 
learned  counsel  for  appellees  finally  come  to  the  point 
and  state  their  own  interpretation  of  the  instructions 
thus:  "It  is  no  doubt  assumed  in  each  of  these  instruc- 
tions that,  if  the  plaintiffs  below  had  shown  unsound- 
ness of  mind  they  would  be  entitled  to  recover,  with- 
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out  its  being  further  shown  that  such  unsoundness 
had  anything  to  do  with  the  manner  of  disposing  of 
the  property,  or  that  it  'did,'  in  other  words,  affect  the 
character  of  the  instrument.  And  this,  we  maintain, 
has  been  hitherto  the  settled  law  of  the  State.  That 
the  cases  of  Wilktt  v.  Porter^  42  Ind.  250,  and  Eggers  v. 
EggerSy  57  Ind.  461,  have  been,  heretofore,  either  modi- 
fied or  overruled  on  that  particular  point  we  submit 
with  profound  deference,  is  a  misapprehension." 

Our  interpretation  does  not  seem  so  startling  to 
counsel  when  they  come  to  state  their  own  interpreta- 
tion of  the  instructions  in  question.  The  substance  of 
theirs  is,  that  unsoundness  of  mind  avoids  the  will 
"without  it  being  further  shown  that  such  unsound- 
ness had  anything  to  do  with  the  manner  of  dispos- 
ing of  the  property,  or  in  any  manner  affected  the 
character  of  the  testament. 

That  is  precisely  the  interpretation  placed  on  these 
instructions  in  the  original  opinion,  and  which  was  so 
startling  to  the  learned  counsel.  But  counsel  are  no 
less  mistaken  in  their  assumption  as  to  what  the  set- 
tled law  has  hitherto  been  on  the  point  under  discus- 
sion. That  point  was  not  in  any  manner  involved  nor 
decided  in  WilJeff  v.  Porter^  supra^  as  counsel  mis- 
takenly assert,  and  for  that  very  conclusive  reason  that 
case  has  never  been  modified  or  overruled  on  that  par- 
ticular point,  as  the  learned  counsel  correctly  assert- 
But  the  other  case,  Eggers  v.  Eggers,  supra,  has  been 
modified  before  our  original  opinion. 

It  was  held  by  this  court  in  Noble  v.  EnoSj  19  Ind.  72, 
that  all  those  excepted  out  of  our  statute  of  wills  were 
precluded  from  making  wills,  and  that  necessarily 
precluded  persons  of  unsound  mind.  It  has,  in  effect, 
been  held  by  this  court  in  a  long  line  of  cases  that  the 
phrase  of  unsound  mind,  as  used  in  our  statute  of 
wills,  means  a  person  of  such  degree  of  unsoundness 
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of  mind  as  incapacitates  him  from  making  a  will  ac- 
cording to  the  standard  fixed  by  the  adjudicated  cases 
for  testamentary  capacity.  Runkle  v.  Chates^  11  Ind.  95; 
Rtish  V.  MegeCj  36  Ind.  69  (73);  Lowder  v.  Lawder^ 
supra;  Turner  v.  Cooky  36  Ind.  129  (137);  Moore  v. 
Allen,  5  Ind.  621;  Herbert  y.  Berrier,  81  Ind.  1;  Todd 
V.  Fenton,  66  Ind.  26;  Burkhart  v.  OlcuUsh,  128  Ind. 
337;  Bowery,  Bower ,  142 Ind.  194;  WcUlts  v.  LuhrinQy 
134  Ind.  447,  and  perhaps  other  cases.  That  standard  as 
established  by  the  foregoing  cases  is  defined  to  be 
''one  who  has  sufficient  mind  to  know  and  understand 
the  business  in  which  he  is  engaged,  who  has  sufficient 
mental  capacity  to  enable  him  to  know  and  under- 
stand the  extent  of  his  estate,  the  persons  who  would 
naturally  be  supposed  to  be  the  objects  of  his  bounty, 
and  who  could  keep  these  in  his  mind  long  enough  to, 
and  could,  form  a  rational  judgment  in  relation  to 
them,"  has  testamentary  capacity.  That  has  been 
substantially  the  standard  for  testamentary  capacity 
from  the  days  of  Lord  Coke  down  to  the  present  time. 
See  the  cases  last  above  cited.  25  Am.  and  Eng. 
Ency.  of  Law,  970-973,  and  authorities  there  cited; 
Marquis  of  Winchester's  case,  6  Coke  B.  23;  1  Bedf. 
Wills,  and  authorities  there  cited. 

The  meaning  thus  assigned  to  the  phrase  of  un- 
sound mind  by  this  court  in  construing  our  statute  of 
wills  was  fully  justified  and  founded  in  good  reason. 
Because,  according  to  Winslow,  the  phrase  of  un- 
sound mind  was  first  used  by  Lord  Eldon  to  designate 
a  state  of  mind  not  exactly  idiotic,  and  not  lunatic 
with  delusions,  but  a  condition  of  intellect  between 
the  two  extremes,  and  unfitting  the  person  for  the 
government  of  himself  and  affairs.  Taylor  Med.  Jur. 
by  Clarke  Bell,  678.  To  the  same  effect  is  Den  v.  John- 
souy  2  Southard  (N.  J.)  455,  s.  o.  8  Am.  Dec.  610. 

Thus  we  find  the  phrase  of  unsound  mind  had  at- 
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tained  an  appropriate  and  technical  meaning  in  the 
law,  conveying  the  idea  of  testamentary  capacity  ac- 
cording to  the  legal  standard  for  such  capacity. 

Another  statute  in  force  at  the  time  prescribing  the 
rule  for  construing  statutes  provides  that:  "Words 
and  phrases  shall  be  taken  in  their  plain,  ordinary  or 
usual  sense.  But  technical  words  and  phrases  having 
a  peculiar  and  appropriate  meaning  in  law  shall  be 
understood  according  to  their  technical  import" 
R.  S.  1894,  section  240  (R.  S.  1881,  section  240). 

To  construe  the  statute  so  as  to  give  the  phrase  of 
unsound  mind  its  plain,  or  ordinary,  or  usual  sense, 
as  was  done  in  the  Eggers  case,  would  bring  its  pro- 
visions into  conflict  The  word  unsound  controls  the 
meaning  of  the  whole  phrase.  And  the  plain,  ordinary 
and  usual  sense  of  the  word  unsound,  as  defined  by 
Webster,  is:  "Not  sound;  not  whole;  not  solid;  de- 
fective, infirm,  diseased."  The  same  meaning  we  have 
given  the  words  as  used  in  the  wills  statute  was  in 
effect  given  to  them  by  this  court  in  construing  the 
criminal  code  of  1852,  providing  that  if  any  person  of 
sound  mind  shall  do  the  things  therein  specified 
should  be  deemed  guilty  of  murder  in  the  first  degree. 
Stevens  v.  States  31  Ind.  485;  Hn'bert  v.  Berrier,  supra. 

The  statute  of  wills  authorizes  a  contest  on  the 
simple  "allegation  of  the  unsoundness  of  mind  of  the 
testator."  R  S.  1894,  section  2766  (R.  S.  1881,  section 
2596).  Lange  v.  Dammierj  119  Ind.  567;  Etter  v.  Arni' 
Strang^  46  Ind.  197.  Now  if  the  phrase  "of  unsound 
mind,"  as  used  in  the  statute  and  authorized  by  the 
same  statute  to  be  used  in  a  complaint  to  contest  a 
will  for  mental  unsoundness  means  testamentary  in- 
capacity, as  we  have  shown  it  does,  what  is  the  issue 
tendered  by  such  a  complaint?  Unquestionably  it 
must  be  testamentary  incapacity,  which  incapacity  Is 
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charged  in  the  complaint  by  virtue  of  the  allegation 
of  ^Unsoundness  of  mind." 

To  determine,  therefore,  whether  the  instructions 
in  question  were  right  we  have  only  to  determine  on 
whom  rests  the  burden  of  that  issue.  Appellants' 
counsel  go  into  a  lengthy  discussion  of  that  question, 
but  it  has  been  uniformly  held  by  this  court,  in  a  long 
line  of  cases,  that  it  rests  on  the  plaintiff,  and  in  most 
of  the  cases  the  reason  upon  which  the  rule  is  rested 
is  that  testamentary  capacity  is  presumed.  Moore  v. 
Alleriy  mpra;  Rush  v.  Jtfegree,  supra;  Turner  v.  Cooky 
supra;  Herbert  v.  BcrrieVj  supra;  Dyer  v.  Dyer,  87  Ind. 
13;  Hite  v.  RimSy  94  Ind.  333;  BurJchart  v.  Oladishy 
supra;  Wallace  v.  LuJiring^  supra;  Pence  v.  Waugh^ 
supra.  It  is  true  outside  of  this  State  there  is  a  con- 
flict in  the  decisions  upon  this  question,  but  the  over- 
whelming weight  of  authority  elsewhere  is  in  accord 
with  our  decisions,  this  conflict  having  its  origin  in  a 
rule  of  probate  practice  requiring  the  executor  to 
offer  some  evidence  of  the  testator's  sanity  on  pro- 
pounding the  will,  and  to  examine  the  subscribing  wit- 
nesses on  that  point,  whether  his  capacity  was  or  was 
not  impeached  on  that  point.  25  Am.  and  Eng.  Ency. 
of  Law,  996-999,  and  authorities  th^re  cited.  The 
meaning  of  the  complaint  charging  unsoundness  of 
mind  being  a  charge  of  testamentary  incapacity  un- 
der the  statute,  and  the  burden  of  that  charge  being 
'  on  the  plaintiff,  it  follows,  as  an  unavoidable  conclu- 
sion that  the  plaintiff  cannot  stop  short  of  proof  of 
the  testamentary  incapacity  he  has  alleged,  and  de- 
mand a  verdict.  The  failure  of  the  defendant  to  go 
forward  and  disprove  the  allegations  of  the  complaint 
left  unproven  by  the  plaintiff  cannot  entitle  the  plain- 
tiff to  a  verdict  unless  testamentary  incapacity  is  pre- 
sumed, and  that,  we  have  seen,  is  not  presumed,  but 
the  direct  contrary  is  presumed.    But  it  may  be  asked 
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and  the  holding  is  that  it  \s  prima  facie  eyidence  of 
testamentary  incapacity  prior  to  the  execution  of  the 
will.  Prima  fade  eyidence  means,  says  Webster,  "evi- 
dence which  is  sufficient  to  establish  the  fact  unless 
rebutted."  That  puts  the  case  exactly  in  line  with  the 
Alabama  case.  Both  of  these  cases  are  in  harmony 
with  the  uniform  current  of  authority  everywhere. 
1  Bedf.  Wills,  48,  113  and  114,  and  authorities  there 
cited;  Wharton  &  Stile  Med.  Jur.  sections  62  and  63, 
and  authorities  there  cited;  25  Am.  and  Eng.  Ency.  of 
Law,  978-979,  and  authorities  there  cited.  The  case 
of  Kentworthy  v.  Williams,  5  Ind,  375,  is  overruled  in  so 
far  as  it  conflicts  with  this  decision  as  to  the  burden 
of  proof.  The  dictum  in  seeming  conflict  with  this  opin- 
ion in  Durham  v.  Smithy  120  Ind.  463,  in  the  lower  half 
of  page  465,  is  disapproved. 

Counsel  now  for  the  first  time  urge  that  instruc- 
tionis  5  and  17,  given  by  the  court,  if  construed  along 
with  the  faulty  instructions  above,  would  have  so 
qualified  them  as  to  make  the  whole  correct  or  cure 
any  error  in  them.  It  is  too  late  to  present  a  question 
for  decision  for  the  first  time  in  a  petition  for  a  re- 
hearing. 

No  such  question  was  presented  on  the  original 
hearing  and,  therefore,  cannot,  under  the  well  set- 
tled practice  in  this  court,  be  considered  or  decided 
now.  The  other  grounds  urged  relate  to  minor  points 
in  our  original  decision  and  consist  only  of  a  re-argu- 
ment of  the  points  then  decided.  The  argument  has 
not  convinced  us  that  our  decision  of  any  of  them 
was  wrong. 

Petition  overruled. 

HowAKD,  J.,  dissents. 

Filed  April  8,  X896. 
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No.  17,878. 

The  Corporation  op  the  Town  of  Troy  v. 

Eble  et  al. 

Appellatb  PBOOBDJmK.'-Suffleieney  of  Evidence,— -The  refusal  of  a 
new  trial,  asked  on  the  ground  of  the  insufficiency  of  the  evidence, 
in  a  suit  by  a  town  to  recover  as  part  of  a  public  street  land  fenced 
in  by  defendant,  will  not  be  disturbed  on  appeal  where  there  was 
evidence  that  the  strip  in  controversy  had  never  been  dedicated  by 
the  owner  to  the  public. 

From  the  Spencer  Circuit  Court. 

L  S.  Bramel  and  S.  K.  Connor ^  for  appellant. 

McUtisony  Posey  &  Clark,  for  appellees. 

MgCabe,  J. — Suit  by  appellant  to  recover  posBes- 
sion  of  a  strip  of  land  alleged  to  be  part  of  the  public 
street  in  said  town,  and  which  it  is  alleged  defendants 
have  fenced  in  so  as  to  obstruct  said  street.  Issues 
were  made,  tried,  and  resulted  in  a  finding  and  judg- 
ment for  the  defendants.  A  new  trial  as  of  right  re- 
sulted in  asecond  findingand  judgment  for  defendants. 
The  only  error  assigned  is  the  ruling  on  appellant's 
motion  for  a  new  trial,  and  the  only  reason  for  a  new 
trial  discussed  in  the  appellant's  brief  relates  to  the 
sufficiency  of  the  evidence  to  sustain  the  finding. 
There  was  evidence  from  which  the  court  might  have 
found  that  the  strip  in  controversy  had  never  been 
dedicated  by  the  owner  to  the  public. 

In  view  of  the  rule  that  we  will  not  reverse  a  judg- 
ment where  there  is  evidence  to  sustain  it,  though 
controverted  by  other  evidence,  we  cannot  reverse  the 
judgment  in  this  case. 

Judgment  affirmed. 

Filed  January  28,  1S96;  petition  for  rehearing  overruled  April 
o.  ISOo. 
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No  17.«68. 
MtBBS  et  Ali.  t;.  BOTD  ET  AL. 

Statute  Constkuicd.—  Change  of  Construction.— Effect  on  Vested 
Bights. — Courts, — The  interpretation  placed  by  the  supreme  court 
at  the  time  of  an  administrator's  sale  of  land  for  payment  of  debts, 
upon  sections  2483,  2487,  R.  S.  1881,  that  a  childless  widow  whose 
husband  left  children  by  a  former  wife  took  only  a  life  estate  in 
one-third  of  his  lands,  which  interpretation  was  accepted  by  the 
court  and  all  the  i)artie6  to  the  proceeding,  will  be  adhered  to  in  de- 
termining the  validity  of  such  sale  in  a  subsequent  action  to  parti- 
tion the  land,  notwithstanding  a  subsequent  interpretation  that  it 
gives  an  estate  in  fee  simple  to  such  widow. 

ESTOPPKL. — Heirs  Joining  in  Administrator's  Sale  of  Land, — Life  Es- 
tate of  Widow, — In  a  sale  of  land  by  an  administrator,  if  the  heirs, 
being  the  owners  of  one-third  of  the  land  subject  to  the  life  estate 
of  the  widow,  join  in  the  proceedings  for  the  sale  and  accept  the 
price  paid  for  it  by  the  purchaser,  they  are  thereafter  estopped  to 
deny  the  validity  of  the  sale  of  the  one-third  subject  to  the  life  es- 
tate. 

From  the  Wayne  Circuit  Court 
T.  J.  Newkirky  for  appellants. 
T.  J.  Study,  for  appellees. 

How  AM),  J. — This  was  an  action  brought  by  appel- 
lants against  appellees  for  the  partition  of  real  estate. 

Michael  Myers  died  the  owner  of  the  real  estate  in 
question,  leaving  the  appellants,  his  children  by  his 
first  wife,  except  the  appellant,  Charles  E.  Templin,  who 
is  the  only  child  of  a  deceased  daughter  by  said  first  wife. 
Michael  Myers  also  left  surviving  him  his  widow,  Mar- 
garet, by  whom  he  had  no  children.  The  appellants  claim 
to  be  the  owners  of  the  undivided  one-third  of  the  land 
sought  to  be  partitioned,  as  forced  heirs  of  said  Mar- 
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{;aret  Myers,  under  proyisions  of  the  statute  then  in 
force.    Section  2487,  R.  S.  1881.    " 

To  appellants'  complaint  for  partition  appellees 
filed  a  cross-complaint  and  a  special  answer,  to  each 
of  which  a  demurrer  was  overruled.  The  appellants 
refusing  to  plead  further,  judgment  was  entered  on  the 
demurrers. 

The  overruling  of  the  demurrers  is  the  only  error 
assigned.  The  appellees  alleged  in  their  cross-com- 
plaint, and  also  averred  in  their  answer  to  appellants' 
complaint,  that  on  the  death  of  Michael  Myers  his  ad- 
ministrator petitioned  the  court  to  make  sale  of  all 
the  land  owned  by  said  decedent  at  the  time  of  his 
death,  including  his  widow's  interest  therein,  in  order 
to  make  assets  for  the  payment  of  his  debts.  Due 
notice  of  said  petition  was  given  to  the  appellants  and 
to  said  widow;  and  all  proceedings  for  said  adminis- 
trator's sale  were  taken  as  required  by  law.  Said  peti- 
tion was  filed,  and  the  sale  thereunder  made  with  the 
full  knowledge  and  at  the  desire  and  request  of  the 
widow  and  of  the  appellants,  all  of  whom  were  parties 
to  the  proceedings.  The  widow  appeared  to  the  peti- 
tion, consenting  in  her  answer  that  the  whole  of  said 
real  estate  should  be  sold,  including  the  real  estate 
and  interest  therein  which  had  descended  to  her  from 
her  husband.  This  interest  of  the  widow  was  con- 
ceived by  her,  and  by  all  the  parties  concerned,  to  be  a 
life  estate  in  one-third  of  the  land,  and  the  sale  was 
made  with  the  understanding  and  agreement  that  the 
value  of  her  said  life  estate  should  be  fixed  by  the 
court  after  the  sale  should  be  made,  and  the  same 
be  paid  to  her  by  the  administrator  out  of  the  pro- 
ceeds, which  was  done. 

The  petition  for  the  sale  of  the  real  estate  was  filed 
on  November  9, 1880;  the  sale  was  made  on  February 
Vol.  144—32 
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15,  1881;  and  on  March  1,1881,  a  deed,  examined  and 
approved  by  the  court,  was  given  to  the  purchaser  by 
the  administrator.  On  the  same  day,  in  pursuance  of 
the  agreement  theretofore  made,  the  widow,  having 
received  from  the  administrator  the  value  of  her  life 
estate  as  fixed  by  the  court,  also  executed  to  the  pur- 
chaser her  quit  claim  deed  for  the  land. 

On  settlement  of  the  estate  there  was  left  in  the 
hands  of  the  administrator,  after  payment  of  all  debts 
and  expenses  of  the  estate,  a  balance  of  $2,025.73, 
which  balance  was  paid  to  the  appellants  as  heirs  of 
said  estate. 

The  appellees  claim  title  to  the  land  through  mesne 
conveyances,  by  virtue  of  the  administrator's  deed  so 
given.  At  the  time  the  deed  was  made,  and  for  more 
than  twenty-two  years  prior  thereto,  it  was  held,  by 
the  uniform  decisions  of  this  court,  beginning  with 
Martwdale  v.  Martiuchde^  10  Ind.  566,  that  under  the 
provisions  of  sections  2483  and  2487,  R.  S.  1881,  a  sec- 
ond or  subsequent  wife,  having  no  children  by  her 
husband,  took  a  life  estate  only  in  his  lands  where  he 
left,  upon  his  deatli,  children  alive  by  a  former  wife. 

At  the  May  term,  1881,  this  court,  in  the  case  of 
rtterhack  v.  TerhunCj  75  Ind.  363,  whether  wisely  or 
otherwise,  *  changed  the  interpretation  theretofore 
given  to  the  said  statutes;  and  since  the  latter  case, 
the  holding  of  the  court  has  been  that,  under  said 
sections  2483  and  2487,  a  second  or  subsequent  child- 
less widow  took  a  fee  simple  in  her  husband's  lands, 
when  he  died  leaving  children  alive  by  a  former  wife, 
such  land  to  go  to  said  children  on  her  death. 
I  But  in  Haskett  v.  Maxey,  134  Ind.  182  (19  L.  R.  A.  379), 
it  was  held  that  the  construction  placed  by  the  court  upon 
the  foregoing  statutes  at  the  time  a  contract  there- 
under was  entered  into,  must  determine  the  rights  of 
the  parties;  and  that  a  subsequent  change  in  the  con- 
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stmction  could  not  operate  retroactively  so  as  to  im- 
pair the  obligation  of  the  contract. 

In  that  case  the  following  from  Ohio  Life  Ins. y etc., 
Co.  V.  Debolty  16  How.  415,  was  cited  and  approved: 
"The  sound  and  true  rule  is,  that  if  the  contract  when 
made  was  valid  by  the  laws  of  the  State,  as  then  ex- 
pounded by  all  the  departments  of  its  government, 
and  administered  in  its  courts  of  justice,  its  validity 
and  obligation  cannot  be  impaired  by  any  subsequent 
act  of  the  legislature  of  the  State,  or  decision  of  its 
courts,  altering  the  construction  of  the  law. " 

So  it  was  said  by  Chancellor  Kent  (1  Com.  475) :  "If 
a  decision  has  been  made  upon  solemn  argument  and 
mature  deliberation,  the  presumption  is  in  favor  of  its 
correctness;  and  the  community  have  a  right  to  re- 
gard it  as  a  just  declaration  or  exposition  of  the  law, 
and  to  regulate  their  actions  and  contracts  by  it"  See 
also  Sfephoison  v.  Boodi/j  139  Ind.  60. 

In  the  case  under  consideration,  the  court  trying  the 
case,  the  administrator,  the  widow,  the  heirs,  the  pur- 
chaser at  public  sale,  all  understood  and  acted  in  ac- 
cordance with  the  interpretation  then,  and  contin- 
uously for  years  previous  thereto,  given  to  the 
statutes  by  the  court  of  last  resort,  namely,  that  the 
widow  took  only  a  life  interest  in  the  undivided  one- 
third  of  the  lands  left  by  her  husband.  We  think  thje 
interpretation  so  made,  and  so  understood  by  all  the 
parties,  should  still  prevail  as  to  the  sale  thus  made. 

But  it  is  said  that  the  interpretation  of  the  statute 
then  made,  and  according  to  which  the  widow  held 
only  a  life  estate  in  the  land,  was  simply  as  to  her  in- 
terest against  the  heirs,  and  not,  as  in  the  case  at  bar, 
against  creditors;  and  that,  in  any  event,  the  statute 
did  not  authorize  the  sale  of  the  widow's  interest,  or 
the  undivided  one-third  of  the  land,  for  the  payment 
of  the  debts  of  the  estate. 


600  SUPREME  COURT  OF  INDIANA, 


Myers  et  al.  v.  Boyd  et  al. 


That  is  a  contention  which,  perhaps,  might  have 
been  successfully  made  at  the  time  of  the  adminis- 
trator's sale;  but  it  would  seem  that  the  parties  to 
that  proceeding  are  not  now  in  position  to  make  it 
While  it  is  evident,  as  said  in  Wtndell  v.  Trotter,  Admr., 
127  Ind.  332,  "that  the  widow  who  owned  a  life  estate 
only  could  not  affect  the  interest  of  the  children,  who 
owned  the  fee,  by  giving  her  consent  to  a  sale  of  the 
whole  land;"  yet,  as  said  in  the  same  case,  it  is  also 
clear  "that  the  heirs  cannot  be  heard  to  say  that  the 
land  was  not  properly  sold,  because  they  were  parties 
to  the  petition  to  sell,  and  are  bound  by  the  pro- 
ceedings." 

The  heirs  in  the  case  under  consideration,  the  appel- 
lants at  bar,  are  further  bound  by  their  own  ratifica- 
tion of  that  sale.  The  amount  received  for  the  sale  of 
all  the  land  was  f7,100.  If  we  should  consider  that 
only  two-thirds  of  this  sum  could  be  used  by  the  ad- 
ministrator to  pay  debts,  we  should  have  f  4,733.33  to 
be  used  for  that  purpose.  The  sum  actually  used  by  the 
administrator  was  ^,624.27,  leaving  ^1,109,06  to  be 
paid  to  the  heirs  from  the  sale  of  two-thirds  of  the 
land.  The  amount  actually  distributed  to  the  heirs, 
however,  by  the  administrator  was  |2,025.73.  The 
difference  between  the  last  two  sums  was,  therefore, 

money  received  by  the  administrator  for  the  sale  by 
him  of  the  one-third  of  the  land,  the  land  here  claimed 
by  the  same  heirs.  The  one-third  so  sold  by  the  order 
of  the  court  belonged  to  these  heirs,  subject  to  the 
widow's  life  estate,  as  the  law  was  then  interpreted. 
These  heirs  joined  in  the  proceedings  for  its  sale,  and 
they  accepted,  on  distribution,  their  respective  shares 
of  the  price  received  on  such  sale.  They  cannot  now 
be  heard  to  say  that  the  administrator  was  not  author- 
ized to  make  the  sale,  nor  the  court  to  confirm  it 
Neither  can  they  claim  the  land,  having  also  received 
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the  price  paid  for  it.  Even,  therefore,  if  the  sale  of 
the  undivided  one-third  of  the  land  by  the  adminis- 
trator was  unauthorized,  the  acts  of  the  appellants, 
its  owners,  ratified  the  sale.  Wihnore  v.  Stetkr^  137 
Ind.  127;  Waters  v.  LyoHj  141  Ind.  170,  at  p.  178;  Axton 
V.  Carter,  141  Ind.  672. 

The  question  turns  altogether  on  the  appellants' 
ownership  of  the  land,  subject  to  the  widow's  life 
estate.  If  the  widow,  in  fact,  owned  the  fee,  the  ap- 
pellants could  not  ratify  its  sale;  not  being  their  land 
they  could  neither  sell  it  nor  ratify  its  sale.  Horlacher 
V.  Braffordj  141  Ind.  528.  If,  however,  as  the  law  was 
then  construed,  the  appellants  were  the  owners  of  the 
remainder  in  the  land,  subject  to  the  widow's  life 
estate,  they  could  make  a  valid  sale  of  that  remainder; 
or,  being  parties  to  a  proceeding  for  its  sale,  and 
acquiescing  in  such  proceeding,  and  afterwards  'ac- 
cepting the  proceeds  of  the  sale,  they  are  now,  in  good 
conscience?  estopped  from  claiming  that  the  sale  so 
made  and  ratified  is  invalid. 

The  judgment  is  affirmed. 

Filed  April  14,  1896. 


No.  17,767. 

Stony  Creek  Tow^nship  v.  Kabel  et  al. 

Partition  Fence. —  Statute  Construed. — The  provision  of  the  act 
of  June  4,  1852,  section  16,  as  amended,  that  if  either  of  two  ad- 
joining owners  fail  to  maintain  his  portion  of  the  partition  fence, 
as  provided  for  "in  the  preceding  section,"  it  can  be  repaired  by 
the  township  and  the  cost  made  a  lien  on  his  land,  became  ineCFect- 
ive  when  such  preceding  section  was  made  void  by  a  second  amend- 
ment in  violation  of  the  constitution. 
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Statute. — Amendment  of  Section  Prevumalj  Amended. — Void, — ^An 
act  purporting  to  amend  a  section  of  an  act  which  has  previously 
been  amended  is  unconstitutional  and  void. 

From  the  Randolph  Circuit  Court 

Thompson  &  Canaday  and  F.  C.  Fochty  for  appel- 
lant. 

S.  A.  Canada,  E,  L.  Watson  and  C  L.  Watson j 
for  appellees. 

McCabe,  J. — The  appellant  sued  the  appellee, 
Philip  Kabel,  to  recover  the  cost  of  rebuilding  a  par- 
tition fence  between  the  lands  of  said  Kabel  and  the 
lands  of  the  other  appellee,  Willard  Haynes,  and 
the  foreclosure  of  a  lien  therefor  on  the  said  lands  of 
said  Kabel,  under  the  provisions  of  sections  6564  and 
6565,  R.  S.  1894.  The  sections  were  enacted  March  9, 
1891  (Acts  1891,  p.  399),  as  amendments  to  sections  15 
and  16  of  an  act  approved  June  14,  1852,  defining  a 
lawful  partition  fence,  etc.,  and  being  sections  4848 
and  4849,  R.  S.  1881,  The  circuit  court  sustained  a 
demurrer  to  the  complaint,  and  the  plaintiff  failing  to 
plead  over,  the  appellee,  Kabel,  had  judgment  upon 
demurrer.  The  appellant  assigns  error  upon  this  rul- 
ing. The  point  made  in  support  of  the  ruling  is  that 
said  section  15  had  been  previously  amended,  to-wit: 
by  the  act  approved  December  19,  1865,  p.  182,  and 
this  we  find  to  be  true,  and  for  that  reason  the  act  of 
1891,  assuming  to  amend  it  again,  appellee  contends, 
was  void,  because  it  was  not  in  existence  to  amend. 
And  further,  that  the  amended  section  16  depends  en- 
tirely for  its  force  and  effect  upon  the  existence  of  the 
amended  section  15. 

It  is  the  settled  law  in  this  State  that  an  act  pur- 
porting to  amend  a  section  of  an  act  that  has  hereto- 
fore alreadv  been  amended  is  unconstitutional  and 
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void.  Feibkman  v.  State^  €x  rely  98  Ind.  516;  Boring^ 
V.  State,  ex  rel.j  141  Ind.  640,  and  cases  there  cited. 
The  16th  section  provides  that  ''if  either  party  fail  to 
maintain  his  or  her  portion  of  such  fence  as  provided 
for  in  the  preceding  section,"  etc.,  then  the  right  to 
call  on  the  trustee  of  the  township  to  rebuild  or  repair 
the  same  is  created,  making  the  cost  thereof  a  lien  on 
the  land  of  the  failing  owner,  to  be  enforced  as  other 
liens  are  enforced. 

But  if  there  is  no  preceding  section,  as  we  hold  there 
is  not,  providing  for  the  maintenance  of  partition 
fences  equally  by  the  owners  or  occupants  of  lands  on 
both  sides,  then  there  is  nothing  for  section  16  to  ap- 
ply to.  It  being  thus  dependent  on  the  existence  and 
force  of  the  other  section  of  the  act,  and  that  section 
being  unconstitutional  and  void,  the  whole  must  fall. 

The  circuit  court  did  not  err  in  sustaining  the»  de- 
murrer to  the  complaint. 

Judgment  affirmed. 

Filed  April  14,  1890. 


No.  17,726.  1 144105 
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Dennet,  Clerk,  et  al.  v.  The  State,  ex  rel.  Basler.  itt   P 

'  '  145      80 
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Appobtionment  Law.— PtniJer  of  Courts  to  Pass  Upon  Constitu-  147  204 
tioncUitj  Of. — An  unconstitutional  apportionment  law  may  be  de-  \\*  ^ 
Glared  void  by  the  courts  notwithstanding  the  fact  that  such  stat-  1^  250 
ute  IS  an  exercise  of  political  power.  1 

Same. — When  Apportionment  May  Be  Made. — A  valid  apportion-  ibarr 


ment  law  can  be  passed  only  once  for  each  enumeration  period 
imder  om*  State  Ck>nst. ,  article  4,  section  4,  providing  for  an  enu- 
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lOS    677 

1(B    678 

meration  every  six  years,  and  section  6  requiring  an  apportion-  144    503 
ment  at  the  session  next  following  the  enumeration, 
Sake. — Unconstitutional. — Declared    Valid   by   Lower    Court. — Not 
Binding  on  Legislature. — An  unconstitutional  apportionment  law, 
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even  if  it  has  been  declared  constitutional  by  one  of  the  lower 
State  coiirts,  will  not  preclude  the  enactment  by  the  legislature  of 
a  valid  apportionment  law. 

BAMB.—County  and  Proportionate  Bepresentation. — Review  by 
Courts, — The  approximation  to  the  dual  constitutional  require- 
ments of  county  representation  and  proportionate  popular  repre- 
sentation in  the  enactment  of  an  apportionment  law  by  the  legis- 
lature is  not  reviewable  by  the  courts  except  for  gross  abuse  of 
discretion,  and  providing  both  objects  contemplated  in  the  consti- 
tution are  kept  in  view. 

Same. — Legislative  District. — ^The  requirement  that  legislative  appor- 
tionment shall  be  according  to  the  number  of  inhabitants,  in  State 
Const.,  article  4,  section  5,  is  no  less  binding  than  the  provision 
that  coimties  united  in  a  district  must  be  contiguous,  or  that  no 
county  for  senatorial  apportionment  shall  be  divided. 

Same. — Double  District. — Double  districts  in  which  two  or  more 
coimties  are  grouped  and  given  a  voice  in  the  election  of  more 
than  one  senator  or  representative  when  neither  of  them  has  a  vot- 
ing population  equal  to  the  ratio  for  one  senator  or  representative 
cannot  be  created  under  our  State  Const.,  article  4,  section  5, 
requiring  apportionment  among  counties  according  to  the  male 
inhabitants  above  twenty -one  years  of  age,  and  section  6  providing 
that  where  more  than  one  county  shall  constitute  a  district  they 
must  be  contiguous. 

Same,— Constitutional  Itequirement. — Observance  Cy.— The  obliga- 
tion of  observing  a  constitutional  requirement  as  nearly  as  possible 
in  an  apportionment  act  becomes  of  binding  force  under  the  con- 
stitution when  the  exact  requirement  cannot  be  observed. 

Same. — Equality  of  Representation. — The  injustice  of  allowing  but 
one  representative  to  a  county  while  other  counties  having  a  sim- 
ilar population  are  given  a  voice  in  the  election  of  more  than  one 
representative  must  be  avoided  whenever  possibla 

QAXK—Valuiity  Of. — Estoppel. — The  people  of  the  State  cannot  be 
estopped  from  asking  for  a  determination  of  the  validity  of  an 
apportionment  law  by  failing  to  bring  the  matter  to  a  decision 
\mtil  after  a  legislature  has  been  chosen  in  pursuance  of  the  act.  ^^ 

Judicial  Notice. — Of  Records  in  Another  Case. — The  court  can 
take  notice  of  its  own  records  in  another  case,  either  on  sugges- 
tion of  counsel  or  upon  its  own  motion. 

Same. — Of  Census  or  Enumeration. — Legislative  District. —  Judicial 
notice  will  be  taken  of  a  census  or  other  enumeration  made  under 
the  authority  of  the  State  or  United  Stata<^  and  also  of  the  loca- 
tion, boundaries  and  juxtaposition  of  the  several  counties  of  the 
State. 
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Judgment. — Res  Adjitdieata. — Conaiitutionality  of  Statute^A  judg-       / 
ment  in  an  action  brought  by  an  individual  is  not  conclusive  in  a 
subsequent  action  to  which  he  is  not  a  party  nor  even  a  relator, 
although  both  cases  turn  on  the  constitutionality  of  the  same  statute.       — 

Courts. — Stare  Decisis. — Maxim, — The  rule  of  stare  decisis  does  not 
bind  the  court  in  deciding  the  constitutionality  of  a  statute  where 
no  property  right  or  contract  between  the  parties  is  involved. 

Prom  the  Sullivan  Circuit  Court. 

Harris  <Sk  Douthitt,  Miller^  Winter  &  Elaniy  M.  E. 
Forkner^  W.  A.  Ketchaniy  Attorney  General,  A.  W. 
Wishard  and  Bynum  &  Booker j  for  appellants. 

jD.  Turpie^  B.  K.  Elliott^  J.  B.  Brown^  J.  E.  Lamb^ 
J.  r.  Beasletfj  A.  O.  Smith  and  C.  A.  Korhly^  for  ap- 
pellee. 

Howard,  J. — This  was  an  action  brought  by  the 
appellee  to  enjoin  the  appellants,  as  clerk  of  the  cir- 
cuit court,  sheriff,  and  auditor  of  Sullivan  county,  from 

proceeding  in  their  several  official  capacities  to  hold 
the  election  for  1896,  for  the  election  of  senators  and 
representatives  in  the  general  assembly,  under  or  pur- 
suant to  the  provisions  of  the  apportionment  act  of 
1895;  and  for  a  writ  of  mandate  to  compel  said  officers 
to  proceed  to  hold  said  election  for  senators  and  repre- 
sentatives under  the  apportionment  act  of  1893. 

The  material  allegations  of  the  complaint  are, 
that  the  appellee's  relator  is  a  citizen,  tax  payer  and 
voter  of  said  county,  and  appellants  are  the  proper 
officers  to  give  notices  and  furnish  forms  and  ballots 
and  take  other  steps  for  the  holding  of  gen- 
eral elections  in  said  county;  that  the  gen- 
eral assembly  of  1891,  that  being  the  proper 
time  therefor,  passed  an  apportionment  act  for 
the  election  of  members  of  tlie  general  as- 
sembly, which  act  was  afterwards  declared  unconsti- 
tutional by  the  Supreme  Court;  that  afterwards  the 
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general  assembly  of  1893  passed  an  apportionment  act, 
which  is  still  in  force  and  is  the  only  valid  law  on  that 
subject;  that  in  1895  the  general  assembly  passed  an- 
other apportionment  act,  which  is  unconstitutional; 
and,  at  the  same  time,  by  a  second  act,  repealed  the 
apportionment  act  of  1893,  which  repealing  act  is  also 
unconstitutional  and  void;  that  by  the  act  of  1893 
said  Sullivan  county  was  entitled  to  one  represent- 
ative in  the  general  assembly,  and,  conjointly  with 
Vigo  and  Vermillion  counties,  was  entitled  to  one  ad- 
ditional representative,  which  said  provision  was  use- 
ful and  beneficial  to  said  relator;  that  by  the  pre- 
tended act  of  1895  Sullivan  county  is  entitled  to  but 
one  representative  in  the  general  assembly,  and  the 
relator  is  thereby  deprived  of  the  rights,  privileges 
and  benefits  of  said  act  of  1893;  that  before  bringing 
this  action  said  relator  made  demand  of  appellants 
that  they  proceed  under  and  in  accordance  with  the 
apportionment  act  of  1893  in  performing  their  duties 
in  regard  to  the  election  of  senators  and  representa- 
tives at  the  general  election  in  November,  1896;  but 
that  appellants  refused  so  to  act,  and  asserted  that 
they  would  proceed  under  the  said  apportionment  act 
of  1895;  and  that  the  appellants  will  so  proceed  unless 
enjoined  therefrom,  and  will,  unless  commanded  so  to 
do  by  the  court,  fail,  neglect  and  refuse  to  proceed 
under  and  in  accordance  with  the  act  of  1893,  to  the 
great  and  irreparable  damage  of  appellee's  relator.  It 
is  further  expressly  alleged  that  the  provisions  of  the 
act  of  1893  "are  constitutional  and  valid  enactments;" 
and  that  the  act  of  1895  "is  unconstitutional,  fraudu- 
lent, abortive,  void,  and  of  no  validity  or  effect  for  any 
purpose  whatsoever." 

The  prayer  was  that  injunction  and  mandate  might 
issue*  There  was  a  waiver  by  appellants  of  service  of 
process,  and  of  the  issuing  of  an  alternative  writ  of 
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mandate;  and  thereupon  they  tendered  their  demurrer 
to  the  complaint,  which  was  overruled.  Appellants 
refusing  to  plead  further,  the  court  entered  judgment 
against  them  upon  the  demurrer.  By  the  terms  of 
the  decree  the  appellants  were  enjoined  from  proceed- 
ing for  the  election  of  senators  and  representatives 
under  the  apportionment  act  of  1895;  and  were  com- 
manded to  exercise  their  ofScial  duties  in  relation  to 
said  election  under  the  provisions  of  the  act  of  1893. 

The  overruling  of  the  demurrer  to  the  complaint  is 
the  only  error  assigned  on  the  appeal. 

Appellee  asserting  the  invalidity  of  the  apportion- 
ment act  of  1895,  and  also  of  said  repealing  act,  and 
asserting  the  validity  of  the  act  of  1893,  and  asking 
for  an  injunction  against  the  enforcement  of  the 
former,  with  a  mandate  compelling  an  enforcement  of 
the  latter,  it  becomes  necessai*y,  in  order  to  decide 
what,  if  any,  relief  appellee  is  entitled  to,  first  to  de- 
termine the  constitutionality  of  the  act  of  1895.  If 
that  is  found  to  be  a  valid  law,  the  case  is  at  an  end, 
for  the  appellee  is  not  entitled  to  any  relief.  If,  how- 
I  ever,  the  act  of  1895  should  be  found  invalid,  then  it 

would  become  necessary  to  determine  the  constitu- 
tionality of  the  act  of  1893 ;  for,  unless  the  act  of  1893 
should  be  fotind  constitutional,  the  appellee  would  not 
be  entitled  to  the  writ  of  mandate  in  favor  of  its  en- 
forcement, even  though  the  appellee  might  be  entitled 
to  have  an  injunction  against  the  enforcement  of  the 
act  of  1895. 

The  first  reason  given  for  the  demurrer  is,  that  the 
court  has  no  jurisdiction  over  or  of  the  subject  matter 
of  the  action. 

The  basis  for  this  contention  is,  that  the  making  of 
an  apportionment  for  membership  in  the  general  as- 
sembly is  an  exercise  of  political  power,  which  has 
been  committed  by  the  people  to  the  wisdom  of  the 
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legislative  branch  of  the  State  government;  that  the 
courts  may  not  therefore  interfere  with  the  exercise  of 
this  power  bj^  the  general  assembly.  . 

This,  no  doubt,  speaking  in  broad  terms,  is  true;  but 
only  to  the  extent  provided  by  the  people  in  framing 
the  constitution.  The  courts  cannot  say  how  an  ap- 
portionment shall  be  made,  nor  even  whether  any  ap- 
portionment shall  be  made.  The  province  of  a  court, 
however,  is  to  say  what  the  law  is.     If,  then,  a  law  is 

enacted,  and  its  validity  is  brought  in  question,  in  a 
proper  proceeding,  and  before  a  court  of  competent 
jurisdiction,  the  court  must  render  judgment.  That 
is  the  proper  and  necessary  function  of  a  court 

The  sole  standard  by  which  the  validity  of  a  law  is 
to  be  tested,  is  the  fundamental  law  of  the  land.  The 
constitution  is  the  supreme  law,  to  be  respected  alike 
by  legislators  and  by  courts.  The  people,  through 
their  constitution,  having  thus  set  up  the  courts  as  the 
tribunals  to  pronounce  upon  the  validity  of  all  laws, 
and  having  made  the  constitution  itself  the  standard 
by  which  such  laws  shall  be  tested,  the  courts  must 
determine  whether  any  given  law  is  in  conflict  with 
the  constitution  or  not.  They  have  no  choice  in  the 
matter,  but  must  pronounce  judgment.  And  it  can 
make  no  difference  what  the  law  may  be.  An  appor- 
tionment law  that  violates  the  constitution  must  be 
held  invalid,  quite  the  same  as  any  other.  The  ques- 
tion is  not,  what  is  the  character  or  subject  of  the  law, 
but  whether  it  is  in  conflict  with  the  constitution. 

In  recent  years  the  validity  of  apportionment  acts 
has  been  before  the  courts  of  last  resort  in  at  least 
four  States  besides  our  own.  In  two  of  these  cases, 
in  Wisconsin  and  Michigan,  the  courts  held  the  acts 
unconstitutional ;  in  the  other  two  cases,  in  New  York 
and  Illinois,  the  acts  were  held  constitutional;  but  in 
all  four  cases,  as  well  as  in  this  State,  the  courts,  with- 
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out  hesitation,  assumed  jurisdiction  of  the  subject 
matter  of  the  controversy.  State^  ex  rel,,  v.  Cunning- 
ham, 81  Wis.  440  (15  L.  R.  A.  561),  and  76.,  83  Wis. 
90  (17  L.  R.  A.  145);  Board  of  Superv's  v.  Blacker, 

92  Mich.  638  (16  L.  R.  A.  432);    Giddings  v.  Blacker, 

93  Mich.  1  (16  L.  R.  A.  402);  People,  ex  rel,  v.  Rice, 
135  N.  Y.  473  (16  L.  R.  A.  836);  Parker  v.  State,  ex 
rel,  133  Ind.  178  (18  L.  R.  A.  567);  People,  ex  rel, 
V.  Thompson,  155  111.  451.  See,  in  particular,  the 
forcible  argument  of  Elliott,  J. ,  in  his  concurring  opin- 
ion in  Parker  v.  State,  here  cited. 

In  State  v.  Cunningham,  supra,  citing  Houston  v. 
Moore,  18  TJ.  S.  1,  the  power  and  duty  of  American 
courts  to  determine  the  constitutionality  of  all  laws  is 
asserted  in  this  clear  and  vigorous  language:  "By  a 
course  of  judicial  decisions,  reaching  from  the  earliest 
history  of  American  government  to  the  present  day, 
without  a  dissenting  voice,  it  has  been^  adjudged  that 
courts  of  justice  have  the  right  and  are  in  duty  bound 
to  test  every  law  by  the  constitution  as  the  funda- 
mental and  paramount  law  of  the  land,  governing  all 
derivative  power  and  the  exercise  thereof.  The 
judicial  department,  with  us,  is  the  proper  power  un- 
der the  constitution  to  declare  the  constitutionality  of 
a  law;  and  every  act  of  the  legislature  contrary  to  the 
true  intent  and  meaning  of  the  constitution  will  be  de- 
clared by  the  courts  null  and  void,  and  of  no  effect 
whatever." 

In  so  far,  then,  as  an  apportionment  law  violates 

the  provisions  of  the  constitution,  it  will,  as  in  the 
case  of  any  other  act  of  the  legislature,  be  declared 
void.  It  need  hardly  be  said,  however,  that  in  so  far 
as  the  constitution  itself  has  made  the  apportionment 
of  the  State  discretionary  with  the  legislature,  that 
discretion,  as  in  any  other  case,  will  be  scrupulously 
respected  by  the  courts.    Yet  more,  since  the  subject 
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of  apportionment  is,  in  general,  in  charge  of  the  legis- 
lative department  of  the  government,  wherever  there 
is  no  positive  injunction  in  relation  to  this  matter  laid 
npon  the  general  assembly  by  the  constitution,  there 
also  the  courts  will  refrain  from  substituting  their  dis- 
cretion in  place  of  the  discretion  of  the  legislature. 

Where,  however,  the  constitution  has  spoken,  and 
the  voice  of  the  legislature  is  heard  in  conflict  with 
this  voice  of  the  constitution,  then  the  courts  will  in- 
terfere, and  will  sustain  the  paramount  law  of  the 
land  as  against  its  violation  by  the  legislature.  And 
to  determine  whether,  in  any  given  case,  the  constitu- 
tion has  been  violated  by  an  act  of  the  general  as- 
sembly, the  courts  will  always  take  jurisdiction, 
whether  the  act  be  one  for  legislative  apportionment 
or  for  any  other  purpose. 

The  remaining  reason  given  for  the  demurrer  is, 
that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  appellants. 

The  main  question  in  the  case,  as  made  by  the 
pleadings,  and  as  discussed  by  counsel  in  their  briefs 
and  in  the  oral  argument,  arises  under  this  head, 
namely:  Whether,  under  the  constitution,  any  appor- 
tionment act  could  be  passed  at  the  time  when  the  al- 
leged apportionment  law  of  1895  was  enacted. 

The  appellee  contends  that,  since  the  constitution 
has  fixed  a  time,  once  in  six  years,  when  an  enumera- 
tion of  the  voters  of  the  State  shall  be  taken,  and  an 

apportionment  of  senators  and  representatives  made 
by  law,  there  is  thereby  created  a  limitation  upon  the 
power  of  the  legislature  to  make  such  apportionment 
at  any  other  time. 

The  appellants  argue,  on  the  contrary,  that,  since 
the  making  of  an  apportionment  is  an  exercise  of 
political  power,  and  hence  committed  to  the  legisla- 
tive department  in  the  general  grant  of  power  to  that 
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department,  therefore  the  legislature  may  exercise 
this  function  at  any  time ;  and  that  the  provisions  of 
the  constitution  requiring  the  enactment  of  an  appor- 
tionment law  at  the  beginning  of  each  period  of  six 
years  were  inserted  in  the  fundamental  law  so  that 
such  apportionment  should  be  made  at  least  once  in 
six  years,  but  were  not  intended  as  a  prohibition  upon 
the  general  assembly  from  making  other  apportion- 
ments as  often  as  that  body  might  deem  best. 

This  question,  we  think,  notwithstanding  the  elab- 
orate and  able  arguments  of  counsel  for  appellants, 
must  be  decided  in  favor  of  the  contention  of  appellee. 

It  is  provided  in  section  1,  of  Article  4,  of  the  consti- 
tution, that  "The  legislative  authority  of  the  State 
shall  be  vested  in  the  general  assembly,  which  shall 
consist  of  a  senate  and  a  house  of  representatives." 

If  there  were  no  particular  provisions  in  the  consti- 
tution in  regard  to  the  subject  of  legislative  appor- 
tionment, there  is  little  doubt  that,  under  the  fore- 
going full  and  unrestricted  vesting  of  legislative 
power  in  the  general  assembly,  that  body  might,  in  its 
discretion,  and  at  any  time,  enact  laws  for  the  appor- 
tionment of  its  members  among  the  several  counties 
or  other  districts  of  the  State;  or  might,  perhaps,  pro- 
vide that  all  the  members  of  the  legislature  should  be 
chosen  by  the  people  at  large. 

But  section  4,  of  the  same  article,  provides,  that 
"The  general  assembly  shall,  at  its  second  session 
after  the  adoption  of  this  constitution,  and  every  six 
years  thereafter,  cause  an  enumeration  to  be  made  of 
all  the  male  inhabitants  over  the  age  of  twenty-one 
years." 

And  section  5,  of  said  article,  contains  the  following 
provision:  "The  number  of  senators  and  representa- 
tives shall,  at  the  session  next  following  each  period 
of  making  such  enumeration,  be  fixed  by  law,  and  ap- 
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other  time.  This  would  seem  clear  with  respect  to  a 
general  apportionment;  and  perhaps  the  same  im- 
plication would  extend  to  any  particular  reorganiza- 
tion of  assembly  or  senate  districts,  by  any  law  passed 
directly  for  that  purpose." 

Under  our  constitution,  an  enumeration  is  provided 
for  every  six,  instead  of  every  five  years;  and  the  im- 
plication that  an  apportionment  law  can  be  passed 
only  once  for  each  enumeration  period,  thus  found  by 
the  Supreme  Court  of  Wisconsin  to  be  necessarily 
drawn  from  the  words  of  the  constitution  of  that 
State,  must  also  be  drawn  from  the  like  words  of  our 
own  constitution. 

Since  the  constitution  thus  provides  that  an  enum- 
eration of  the  voters  of  the  State  shall  always  be 
made  as  preliminary  to  the  enactment  of  an  appor- 
tionment, it  is  evident  that  the  theory  of  the  framers 
of  the  constitution  was,  that  a  valid  apportionment 
can  be  made  only  after  the  taking  of  such  enumera- 
tion; and  that  when  such  valid  apportionment  is  once 
made,  it  should  stand  until  after  the  making  of  the 
next  enumeration.  They  did  not,  of  course,  contemp- 
late the  enactment  of  an  invalid  apportionment,  or 
one  made  in  violation  of  the  letter  and  spirit  of  the 
constitution.  If,  however,  a  valid  apportionment 
were  once  made,  it  could  not  be  made  over  again.  Be- 
ing a  valid  apportionment,  to  change  it  before  another 
enumeration  of  the  voters  could  but  result  in  an  in- 
valid apportionment.  Hence  it  was  provided  that 
equmeration  and  apportionment  should  go  together, 
the  one  to  be  the  complement  of  the  other.  When  the 
enumeration  should  be  taken,  and  the  consequent  ap- 
portionment made,  the  work  would  be  complete;  and 
would  not,  therefore,  be  repeated,  in  whole  or  in  part, 
until  the  succeeding  six-year  period  should  come, 
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when  the  dual  work  should  again  be  done. 

But  counsel  for  appellants  say,  that,  even  if  it  be 
true  that  an  apportionment  law  can  be  passed  but 
once  for  each  enumeration  period,  yet  if  no  valid  law 
has,  in  fact,  been  enacted,  the  continuing  duty  to  pass 
such  a  law  at  the  earliest  time  practicable,  always 
rests  upon  the  law-making  power,  until  such  valid  ap- 
portionment is  finally  made.  People^  ex  reL,  v.  Riccj 
supra. 

m 

Counsel  say,  further,  that  the  last  enumeration  wds 
taken  in  1889;  that  at  the  next  session  of  the  general 
assembly  thereafter,  in  1891,  an  apportionment  law 
was  passed;  that  this  law  was  adjudged  unconstitu- 
tional by  this  court.  Parker  v.  State,  ex  reh  y  supra.  That 
thereafter,  in  1893,  the  legislature  passed  another  ap- 
portionment law;  that  this  apportionment  law  of  1893 
was  invalid  for  the  same  reasons  for  which  the  act  of 
1891  was  held  invalid;  that  the  legislature  of  1895 
found  this  invalid  act  of  1893  upon  the  statute  book, 
declared  it  unconstitutional  and  repealed  it,  and  then 
passed  the  act  of  1895,  now  under  consideration;  that 
the  act  of  1893  being  unconstitutional,  it  was  as  if  no 
apportionment  law  was  in  existence,  therefore  the 
continuing  duty  of  enacting  a  valid  apportionment 
law  rested  upon  the  legislature  of  1895;  and  hence  the 
act  of  1895  was  passed  at  a  proper  time,  and  is  valid 
and  constitutional. 

Whether  the  legislature  of  1895  had  authority  to 
enact  an  apportionment  law  must  depend,  as  we  have 
already  seen,  upon  the  fact  as  to  whether  there  was 
then  in  existence  a  valid  apportionment  law,  passed 
within  the  current  enumeration  period.  That  legisla- 
ture could  not  by  any  act  of  its  own  create  the  neces- 
sity for  the  enactment  of  another  law  on  the  subject, 
as  by  repealing  the  law  already  in  existence.  If  the 
apportionment  act  of  1893  were  indeed  a  valid  law,  it 
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could  not  be  repealed  by  the  legislature  of  1895.  For, 
in  case  of  the  validity  of  the  act  of  1893  it  would  most 
certainly  have  been  unlawful  to  enact  any  other  ap- 
portionment law  until  the  next  enumeration  period; 
and  the  legislature  could  not  change  this  condition  by 
an  attempt  to  repeal  such  valid  apportionment  to 
make  room  for  another  law  on  the  subject.  Such 
further  law  on  the  subject  would  have  been  prema- 
ture, and  out  of  due  time  as  fixed  by  the  constitu- 
tional mandate.  The  repealing  act,  therefore,  which 
was  passed  in  1895,  as  preliminary  to  the  enactment 
of  the  apportionment  law  of  that  year,  was  itself 
either  a  violation  of  the  constitution,  or  else  a  vain 
and  useless  act,  being  the  repeal  of  an  invalid  law. 

But  if  the  legislature  of  1895  could  not  rei)eal  a 
valid  apportionment  law  passed  in  1893,  the  question 
still  arises  whether  the  Legislature  of  1895  could  in  any 
case  pass  an  apportionment  law?  It  certainly  had  the 
power  to  do  so  if  there  were  at  that  time  no  valid  ap- 
portionment law  in  existence,  if  the  act  of  1893  were 
in  fact  an  unconstitutional  law. 

The  ordinary  and  proper  course  to  be  taken  to  de- 
termine whether  the  act  of  1893  was  unconstitutional 
or  not,  was,  as  in  other  cases,  to  apply  to  the  courts. 
These  tribunals  were  open  for  the  consideration  of  the 
validity  of  this,  as  of  any  other  act  of  the  legislature. 
As  it  is  the  province  of  the  legislature  to  enact  laws, 
and  of  the  executive  to  enforce  them,  so  it  is  of  the 
courts  to  determine  their  validity.  This  would  have 
been  the  fitting  course,  rather  than  to  have  the  legisla- 
ture itself  cry  out  against  the  good  faith  of  its  pre- 
decessor, and  to  declare  against  the  constitutionality 
of  the  very  law  under  which  it  was  itself  elected. 

In  this  .case  the  indelicacy  of  the  legislative  crit- 
icism of  a  preceding  legislature  is  the  more  marked 
when  we  reflect  that,  as  shown  by  the  files  of  this 
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court  in  the  case  of  Wishard  v.  Lcnharty  No.  17,385.  ap- 
pealed from  the  Marion  Circuit  Court,  that  court  had 
already  found  the  act  of  1893  to  be  a  valid  and  consti- 
tutional law.  It  would  have  been  more  seemly,  as 
well  as  more  effective,  to  have  pressed  that  case  to  a 
final  hearing,  rather  than  to  have  acted  in  defiance  of 
the  decision  already  rendered  by  the  circuit  court. 

Some  question  having  been  made  as  to  whether  we 
can  thus  take  notice  of  other  records  in  this  court,  in 
considering  a  case  at  bar,  we  may  here  remark  that 
we  have  no  doubt  that  this  mav  be  done,  whether  the 
court  make  such  inspection  of  its  own  motion  or  on  the 
suggestion  of  counsel.  See  Wnshingtorij  efc,  R.  R.  Co. 
V.  D' Aleve  Ry.,  etc.,  Co.,  160  U.  S.  77. 

But,  apart  from  any  consideration  of  propriety,  the 
question  recurs,  could  the  legislature  of  1895  assume 
to  determine  for  itself  the  constitutionality  of  the  act 
of  1893,  and,  on  such  assumption  of  responsibility, 
proceed  to  pass  another  act  of  apportionment,  leaving 
to  the  courts  to  pronounce  finally  upon  the  question 
as  to  which  of  the  two  acts  w^as  constitutional? 

We  have  no  doubt  that  the  legislature  of  1895  had 
this  power.  The  members  of  that  body  took  the  oath 
taken  by  all  those  who  perform  official  duties,  namely: 
that  they  would  support  the  constitution.  If  those  leg- 
islators believed,  under  their  oaths,  that  there  was  no 
valid  apportionment  law  in  existence  based  upon  the 
last  enumeration,  it  was  their  solemn  duty  to  pass 
such  a  law.  Their  enactment  of  such  a  law  was  in  it- 
self, in  effect,  an  appeal  to  the  courts  to  decide 
whether  they  were  mistaken  or  not,  and  to  say  which 
of  the  acts,  if  either,  w^as  the  valid  and  constitutional 
law  of  the  State, 

"Every  department  of  the  government,'^  says  Judge 
Cooley,  in  his  Const.  Lim.  (4rth  ed.),  Chap.  IV.,  **and 
every  official  of  every  department,  may,  at  any  time. 
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when  a  duty  is  to  be  performed,  be  required  to  pass 
upon  a  question  of  constitutional  construction." 

And  again,  in  the  same  connection,  he  says:  "We 
shall  find  the  general  rule  to  be,  that  whenever  an  act 
is  done  which  may  become  the  subject  of  a  suit  or  pro- 
ceeding in  court,  any  question  of  constitutional  au- 
thority that  was  raised,  or  that  might  have  been 
raised,  when  the  act  was  done,  will  be  open  for  con- 
sideration in  such  suit  or  proceeding;  and  that,  as  the 
courts  must  finally  settle  the  controversy,  so  also  will 
they  finally  determine  the  question  of  constitutional 
law." 

It  may  be  admitted,  then,  that,  as  both  the  act  of 
1895  and  that  of  1893  are-  before  the  court  as  acts  of 
the  legislature,  in  due  form  and  duly  authenticated, 
and  the  constitutionality  of  both  is  questioned,  we 
must  determine  the  validity  of  each.  If  on  such  ex- 
amination one  act  is  found  valid  and  the  other  in- 
valid, the  case  is  ended;  so  also  if  both  are  found  in- 
valid.    If,  however,  both  acts  should,  in  all  respects, 

except  as  to  the  date  of  enactment,  be  found  to  com- 
ply with  the  constitutional  requirements,  then  it 
would  follow,  from  what  we  have  heretofore  said,  that 
the  act  of  1893  being  in  itself  a  valid  apportionment 
law,  the  legislature  in  1895,  or  at  any  other  time  prior 
to  the  next  enumeration,  could  have  no  warrant  under 
the  constitution  to  enact  another  apportionment  law; 
and  the  act  of  1895  would,  for  that  reason  alone,  be 
void.  While  the  act  of  1893,  being  valid,  would,  dur- 
ing the  enumeration  period  when  it  was  passed,  and 
until  the  passage  of  a  valid  apportionment  act  after 
the  ensuing  enumeration,  be  the  sole  law  upon  the 
subject  of  apportionment. 

It  therefore  becomes  necessary,  apart  from  any 
question  as  to  the  time  of  the  making  of  either  appor- 
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tionment,  to  determine  the  constitutionality  of  the  act 
of  1895,  and  also  of  the  act  of  1893. 

By  section  4,  of  Article  4  of  the  constitution,  as  we 
have  seen,  an  enumeration  of  the  voters  of  the  State 
is  to  be  taken  once  every  six  years. 

The  ensuing  sections,  5  and  6,  of  the  same  article, 
provide  for  apportionment,  as  follows: 

"Sec.  5.  The  number  of  senators  and  representa- 
tives shall,  at  the  session  next  following  each  period 
of  making  such  enumeration,  be  fixed  by  law,  and  ap- 
portioned among  the  several  counties,  according  to 
the  number  of  male  inhabitants  above  twenty-one 
years  of  age  in  each :  Provided,  That  the  first  and  sec- 
ond elections  of  members  of  the  general  assembly,  un- 
der this  constitution,  shall  be  according  to  the  appor- 
tionment last  made  by  the  general  assembly  before 
the  adoption  of  this  constiution. 

"Sec.  6.  A  senatorial  or  representative  district, 
where  more  than  one  county  shall  constitute  a  dis- 
trict, shall  be  composed  of  contiguous  counties;  and  no 
county,  for  senatorial  apportionment,  shall  ever  be 
divided.'^ 

It  is  clear  from  these  sections,  that,  in  providing  for 
an  apportionment  of  members  of  the  general  as- 
sembly, two  main  objects  were  kept  in  view  by  the 
framers  of  the  constitution:  One  being  local  county 
representation;  the  other,  proportionate  representa- 
tion of  all  the  people.  The  counties,  as  governmental 
subdivisions  of  the  State;  and  the  inhabitants,  accord- 
ing to  their  number  in  each  county,  were  to  be  repre- 
sented. The  striking  and  comprehensive  language  of 
the  constitution  is:  "The  number  of  senators  and 
representatives  shall  ♦  *  ♦  be  fixed  by  law,  and 
apportioned  among  the  several  counties,  according  to 
the  number  of  male  inhabitants  above  twenty-one 
years  of  age  in  each." 
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Either  of  these  objects,  county  representation,  or 
proportionate  popular  representation,  might  be  at- 
tained in  perfection,  were  it  not  for  the  necessity  of 
also  attending  to  the  other  object;  but  the  design  was 
that  neither  be  neglected  or  sacrificed  for  the  other. 
The  most  exact  proportionate  representation  would  be 
secured  by  making  a  single  district  of  the  State,  and 
electing  all  the  members  by  the  people  at  large.  Each 
voter  would  thus  have  his  absolute  and  equal  weight 
with  every  other  voter  in  selecting  the  members  of  the 
general  assembly.  But,  besides  resulting  in  the  ad- 
mitted evil  of  making  the  general  assembly  solidly 
of  one  political  party,  at  least  so  far  as  elected  at  the 
same  time,  and  thus  wholly  stifling  the  voice  of  the 
minority,  this  exactness  of  proportionate  representa- 
tion would  also  be  attained  at  the  total  sacrifice  of 
local  county  representation.  On  the  other  hand,  if 
county  representation  only  should  be  considered,  then 
proportionate  representation  of  population  in  large 
and  in  small  counties  would  be  wholly  lost  sight  of. 

To  secure  the  fullest  possible  local  county  repre- 
sentation, with  the  nearest  proportionate  representa- 
tion of  the  voters  in  each  county,  is  the  approximate 
result  to  be  reached  from  these  two  requirements  of 
the  constitution.  The  working  out  of  this  approxima- 
tion is  a  practical  problem  to  be  left  to  the  patriotism 
and  good  judgment  of  the  legislature,  and  hence  not 
reviewable  by  the  courts,  except  for  gross  abuse  of 
discretion,  and  provided  only,  that  both  objects  con- 
templated in  the  constitution  be  kept  in  view  in  the 
law  enacted  by  the  general  assembly.  People  v.  Thomp- 
son^ supra. 

By  section  3,  of  Article  4  of  the  constitution,  it  is 
provided  that  senators  shall  be  elected  for  a  term  of 
four  years,  and  representatives  for  a  term  of  two 
years,  from  the  day  next  after  their  general  election. 
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And,  in  section  3,  of  Article  15,  it  is  declared  that 
whenever,  either  in  the  constitution  or  in  any  law 
thereunder,  it  is  provided  "that  any  officer,  other  than 
a  member  of  the  general  assembly,  shall  hold  his  office 
for  any  given  term,  the  same  shall  be  construed  to 
mean  that  such  officer  shall  hold  his  office  for  such 
term  and  until  his  successor  shall  have  been  elected 
and  qualified.'' 

Construing  these  two  provisions  of  the  constitution 
together,  it  is  apparent  that  the  members  of  the  gen- 
eral assembly  remain  in  office  only  during  the  terms 
for  which  they  were  elected.  Senators  can^  under  no 
circumstances,  hold  office  after  four  years,  nor  repre- 
sentatives after  two  years,  from  the  day  next  after 
their  general  election. 

So  jealous  were  the  people,  in  framing  the  constitu- 
tion, of  the  possible  usurpation  of  power  on  the  part  of 
the  legislature  that  they  thus  expressly  excepted 
members  of  the  general  assembly  from  that  provis- 
ion according  to  which  all  other  officers  are  authorized 
to  hold  their  offices  until  their  successors  are  elected 
and  qualified. 

But  while  the  general  assembly  is  thus  prevented 
from  any  attempt  at  perpetuating  its  existence  by  ex- 
tending the  terms  of  office  of  its  members;  yet  there 
would  be  but  little  thus  gained  or  saved  to  the  people 
if  the  legislature  might,  through  an  unequal  appor- 
tionment, perpetuate  its  power  by  ensuring  the  re- 
election of  its  members  or  the  election  of  new  mem- 
bers who  should  be  in  sympathv  with  those  who  thus 
engaged  in  usurping  and  perpetuating  power  against 
the  will  of  the  majority  of  the  people. 

The  principle  of  proportionate  representation  has 
always  obtained  in  Indiana,  even  from  a  time  preced- 
ing the  formation  of  the  constitution  of  the  United 
States.    From  the  passage  of  the  ordinance  for  the 


522  SUPREME  COURT  OF  INDIANA, 

Denney,  Clerk,  et  al.  v.  The  State,  ex  rel,  Basler. 

government  of  the  Northwestern  Territory,  July  13, 
1787,  out  of  which  territory  our  commonwealth  was 
afterwards  formed,  this  principle  of  proportionate 
representation  has  been  of  the  very  essence  of  our 
local  self-government  The  ordinance  of  1787  names 
proportionate  representation  in  the  same  category 
with  the  writ  of  habeas  corpus,  trial  by  jury,  and  due 
process  of  law,  as  fundamental  rights  to  which  the 
people  of  this  territory  shall  always  be  entitled, 

On  the  formation  of  our  State  government,  in  1816, 
the  constitution  then  adopted  retained,  in  Article  3, 
the  same  principle  of  proportionate  representation, 
based  upon  an  enumeration  of  the  inhabitants  every 
five  years.  Finally,  on  the  adoption  of  the  present 
constitution,  in  1851,  the  principle  was  still  continued. 
So  that,  for  over  one  hundred  years,  the  unvarying  law 
of  this  territory  and  State  has  been,  as  affirmed  by  the 
fathers  of  1787,  "The  inhabitants  of  said  territory 
shall  always  be  entitled  to  the  benefit  of  *  *  *  a 
proportionate  representation  of  the  people  in  the  leg- 
islature." 

It  is  true  that  the  ordinance  of  1787,  and  the  consti- 
tution of  1816,  are  no  longer  in  force,  only  in  so  far  as 

provisions  of  those  instruments  have  been  retained  in 
our  present  constitution.  The  principle  of  propor- 
tionate representation  in  the  legislature  has,  however, 
been  so  retained,  and,  consequently,  has  been  the  law 
here  during  the  whole  period  covered  by  those  three 
charters  of  free  government  in  Indiana. 

It  is  provided  in  the  second  section,  of  Article  1  of 
the  constitution  of  the  United  States,  that  "The  num- 
ber of  representatives  shall  not  exceed  one  for  every 
thirty  thousand;  but  each  State  shall  have  at  least 
one  representative."  Under  the  first  census,  CJongress, 
in  obedience  to  this  provision  of  the  constitution,  fixed 
the  number  of  representatives  at  one  hundred  and 
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twenty.  By  this  apportionment,  Massachusetts  was 
entitled  to  fifteen  representatives,  with  an  excess  of 
25,327,  for  which  an  additional  representative  was 
given.  Other  States^  also  having  large  fractions  of 
population  left  after  supplying  their  respective 
quotas  of  representatives,  based  on  the  given  ratio, 
were  each  awarded  an  additional  representative; 
while  States  having  but  a  small  excess  were  each  de- 
nied an  additional  representative.  President  Wash- 
ington, with  the  advice  of  Jefferson,  Madison  and 
others,  vetoed  the  bill,  as  in  violation  of  the  constitu- 
tional provision,  above  set  out,  that  "the  number  of 
representatives  shall  not  exceed  one  for  every  thirty 
thousand." 

The  exact  mathematical  rule  of  apportionment, 
thus  insisted  upon  in  the  beginning,  proved  unsatis 
factory,  inasmuch  as  it  resulted  in  leaving  a  number 
of  representatives  unassigned,  owing  to  the  fractions 
of  population  left  unrepresented  after  filling  the 
quotas  to  which  the  several  States  were  entitled  by 
reason  of  their  full  ratios  of  representation. 

The  question  continued  to  trouble  Congress  until 
1832,  when  the  rule  adopted  was,  that  after  each  State 
was  given  one  representative,  and  also  the  full  num- 
ber to  which  it  should  be  entitled  by  reason  of  its 
population,  being  one  representative  for  each  ratio, 
the  remaining  representatives  should  be  assigned,  one 
I  each  to  those  States  having  the  largest  fractional  re- 
mainders of  population.  This  has  since  continued  to 
be  the  law. 

In  advocacy  of  the  rule  of  approximation  thus 
adopted,  Mr.  Webster,  then  in  the  United  States  Sen- 
ate, said:  "The  constitution  therefore  must  be  under- 
stood, not  as  enjoining  an  absolute  relative  equality, 
because  that  would  be  demanding  an  impossibility, 
but  as  requiring  Congress  to  make  an  apportionment 
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of  representatives  among  the  several  States  according 
to  their  respective  numbers,  as  near  as  may  be.  That 
which  cannot  be  done  perfectly,  must  be  done  in  a 
manner  as  near  perfection  as  can  be.  If  exactness 
cannot,  from  the  nature  of  things,  be  attained,  then  the 
nearest  practicable  approach  to  exactness  ought  to 
be  made.  Congress  is  not  absolved  from  all  rule 
merely  because  the  rule  of  perfect  justice  cannot  be 
applied.  In  such  a  case,  approximation  becomes  a 
rule;  it  takes  the  place  of  the  other  rule,  which  would 
be  preferable,  but  is  found  inapplicable,  and  becomes 
itself  an  obligation  of  binding  force." 

The  constitution  of  this  State,  like  that  of  the 
United  States,  provides  for  an  absolute  rule  of  appor- 
tionment; not,  as  in  some  of  our  sister  States,  that  the 
apportionment  shall  be  "as  nearly  as  may  be,"  or  "as 
nearly  as  practicable,"  according  to  the  inhabitants  of 
each  county;  but  that  it  shall  be,  simply,  "according 
to  the  number  of  male  inhabitants  above  twentv-one 
years  of  age  in  each."  Much,  therefore,  *  of  what  is 
said  by  the  Court  of  Appeals  of  New  York  and  the  Su- 
preme Court  of  Illinois,  in  People  v.  Ricty  and  People  v. 
ThompsoHy  supra,  as  to  the  discretion  of  the  legislature 
in  making  apportionments,  is  inapplicable  to  the  case 
before  us. 

Our  constitution  requires  that  legislative  appor- 
tionment shall  be  according  to  the  number  of  inhab- 
itants; and  that  requirement  is  quite  as  binding  as  the 
injunction  that  a  district  formed  of  two  or  more  coun- 
ties "shall  be  composed  of  contiguous  counties,"  or 
that  "no  county,  for  senatorial  apportionment,  shall 
ever  be  divided."  One  mandate  of  the  constitution 
must  be  respected  as  well  as  another;  and,  as  Webster 
said,  if  the  mandate  cannot  be  absolutely  obeyed,  it 
should  be  observed  at  least  as  nearly  as  may  be.  ^The 
nearest  approximation  to  exact  truth  or  exact  right. 
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when  that  exact  truth  cannot  be  reached,  prevails  in 
other  cases,  not  as  matter  of  discretion,  but  as  an  in- 
telligible and  definite  rule,  dictated  by  justice,  and 
conforming  to  the  common  sense  of  mankind." 

While  it  is  true,  therefore,  as  already  said,  that  the 
legislature  has,  and  in  the  nature  of  things  must  have, 
large  discretion  in  making  an  apportionment;  yet,  as 
held  in  Parker  v.  State^  ex  rel.j  supra^  "it  cannot  be  suc- 
cessfully maintained  that  the  incumbents  of  any  de- 
partment of  government  have  a  discretion  to  disre- 
gard the  constitution  of  the  State.  ♦  *  *  It  is  safe  to 
say,  that  where  the  act  of  either  of  the  three  depart- 
ments is  in  violation  of  the  constitution  of  the  State, 
such  act  is  not  within  the  discretion  confided  to  that 
department." 

Considering,  then,  the  act  of  1895  in  the  light  of 
these  principles,  the  main  objection  urged  against  it  is 
what  are  called  the  double  districts,  that  is,  the  group- 
ing of  two  or  more  counties,  neither  or  none  of  which 
has  a  voting  population  equal  to  the  ratio  for  a 
senator  or  a  representative,  and  giving  to  the  district 
so  formed  more  than  one  senator  or  representative. 

The  court  will  take  notice  of  a  census  or  other  enum- 
eration made  under  the  authority  of  the  State,  or  of 
the  United  States;  also  of  the  location,  boundaries, 
and  juxtaposition  of  the  several  counties  of  the  State. 
State  V.  Cunningham^  supra. 

By  the  act  of  1895  the  counties  of  Randolph,  Dela- 
ware and  Madison  are  grouped  into  one  district,  which 
is  given  two  senators.  By  the  enumeration  of  1889, 
under  which  the  apportionment  of  1895  was  made, 
there  were  in  the  county  of  Randolph  7,250  male  in- 
habitants over  the  age  of  twenty-one  years;  in  Dela- 
ware, 7,138;  and  in  Madison,  8,010.  The  ratio,  or  aver- 
age number  of  such  voting  inhabitants  in  the  State, 
entitled  to  be  represented  by  one  senator  in  the  gen- 
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eral  assembly,  was  11,020.  None  of  the  counties  in 
this  double  district,  therefore,  had  a  voting  popula- 
tion equal  to  the  ratio  for  a  senator;  and  yet  each  of 
them  is  allowed  to  vote  for  two  senators. 

•  It  was  said  in  Parker  v.  States  ex  rely  suprHy  in  speak- 
ing of  Clark  county,  and  also  of  Brown  county,  in  re- 
lation to  the  apportionment  of  1891,  each  of  those 
counties  having  a  voting  population  less  than  the 
ratio  for  a  senator:  "When  a  county  of  that  size  has 
been  asisgned  to  a  senatorial  district,  and  given  a 
voice  in  the  election  of  one  senator,  it  ceases,  in  our 
opinion,  to  be  a  factor  in  any  legitimate  scheme  of  ap- 
portionment for  senatorial  purposes.'* 

That,  in  the  act  of  1895,  the  scheme  of  apportion- 
ment by  which  this  double  representation  was  se- 
cured, differs  from  the  scheme  or  plan  adopted  in  the 
act  of  1891,  can  make  no  difference.  The  end  attained 
is  the  same,  whether  it  be  done  by  a  double  district  or 
by  two  single  districts.  In  either  scheme  a  county 
having  less  than  the  ratio  entitling  it  to  be  repre- 
sented by  one  senator  is  nevertheless  given  a  voice  in 
the  election  of  two  senators. 

Indeed,  the  scheme  adopted  in  the  act  of  1891  is  the 
less  objectionable.  In  that  apportionment,  the  coun- 
ties of  Clark,  Scott  and  Jennings,  none  of  them  having 
a  population  equal  to  the  ratio,  were  joined  in  one  dis- 
trict and  given  a  senator.  So  the  counties  of  Clark  and 
Jefferson,  neither  with  a  population  equal  to  the  ratio, 
were  formed  into  another  district  and  given  a  senator. 
If  the  four  counties  were  put  into  one  district  and 
given  two  senators,  as  they  might  have  been,  accord- 
ing to  the  scheme  adopted  in  the  act  of  1895,  the  re- 
sult could  have  been  no  more  unjust  than  it  was,  the 
four  counties  controlling  the  election  of  two  senators 
by  either  plan. 

But  in  truth,  the  plan  adopted  in  the  act  of  1891  is 
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the  more  nearly  equitable;  for  the  reason  that^  by 
making  two  single  districts,  instead  of  one  double  dis- 
trict, it  might  be  possible  for  each  district  to  elect  a 
senator  of  its  choice,  notwithstanding  the  vote  of  the 
common  county  thrown  in  to  control  each  district; 
whereas  if  the  four  counties  were  thrown  together  the 
combination  would  be  sure  to  carry  both  senators. 

The  plan  of  the  act  of  1891,  condemned  as  it  was, 
and  rightly  so,  by  this  court,  in  Parker  v.  State^  supra, 
was  yet  nearer  to  the  constitutional  standard,  local 
county  representation,  than  is  the  double  district  sys- 
ten  of  the  act  of  1895.  So  odious,  indeed,  has  this 
double  district  system  been  regarded  that  in  the  con- 
stitutions of  many  of  the  States  it  has  been  specific- 
ally forbidden,  and  the  single  district  system  alone 
authorized,  even  so  far  as  to  require  that  a  county  en- 
titled to  more  than  one  member  should  be  divided  into 
as  many  districts  as  there  are  members. 

The  observations  made  in  regard  to  the  double  sen- 
atorial district  of  Randolph,  Delaware  and  Madison, 
apply  also  to  the  district  made  up  of  the  counties  of 
Clinton,  Boone  and  Montgomery;  and  likewise  to  that 
composed  of  the  counties  of  Miami,  Wabash  and 
Huntington.  None  of  those  counties  had  a  voting 
population  equal  to  the  number  fixed  for  one  senator; 
and  yet  each  is  given  a  voice  in  the  election  of  two 
senators. 

What  is  said  of  the  double  senatorial  districts  is 
likewise  true  of  the  double  representative  districts. 
The  ratio  for  the  election  of  a  member  of  the  house  of 
representatives,  according  to  the  enumeration  of  1889, 
was  5,510.  The  county  of  Perry  had  4,152;  Crawford, 
3,076;  and  Orange,  3,454.  None  of  these  counties, 
therefore,  had  a  voting  population  equal  to  the  ratio 
for  one  representative;  yet,  by  throwing  the  three  into 
one  district,  each  county  was  given  a  voice  in  the  elec- 
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tion  of  two  representatiyea  The  same  may  be  said  of 
the  double  representative  district  of  Brown,  Johnson 
and  Morgan;  and  that  of  Monroe,  Lawrence  and 
Martin. 

.  It  may  be  replied,  that  by  thus  throwing  counties 
into  a  double  district,  equality  of  proportionate  repre- 
sentation is  more  nearly  secured,  and  the  fractions  of 
population  over  and  above  even  ratios  are  reduced  in 
number  and  amount  If  this  argument  were  good,  it 
should  be  pushed  further.  The  greater  the  number  of 
counties  grouped  into  one  district,  the  fewer  will  be 
the  fractions  of  excess  in  population,  and  the  more 
exact  will  be  the  proportionate  representation  of  the 
people  in  the  general  assembly.  If  the  number  of 
counties  in  a  senatorial  district,  and  likewise  in  a  rep- 
resentative district,  were  increased  to  ninety -two,  be- 
ing the  whole  number  in  the  State,  the  perfection  of 
equal  proportionate  representation  would  be  attained. 
But  if  the  senators  and  representatives  were  thus 
elected  by  the  people  at-large,  and  on  one  ticket  for 
the  whole  State,  there  would,  as  we  have  already  seen, 
be  a  total  loss  of  local  representation,  the  most 
precious  right  of  free  government.  The  counties 
would  be  obliterated.  Yet,  as  we  have  also  seen,  the 
constitution  provides  for  county  representation,  quite 
the  same  as  for  proportionate  representation.  The 
words  used  in  section  5,  of  Article  4,  as  already 
quoted,  are:  "The  number  of  senators  and  represent- 
atives shall  *  *  *  be  fixed  by  law,  and  apportioned 
among  the  several  counties,  according  to  the  number 
of  male  inhabitants  above  twenty-one  years  of  age  in 
each.^*  Local  representation  was  deemed  by  the  fram- 
ers  of  the  constitution  to  be  as  necessary  as  propor- 
tionate representation ;  so  the  members  of  the  general 
assembly  were  not  only  to  be  apportioned  "according 
to  the  number*'  of  inhabitants,  but  were  to  be  appor- 
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tioned  ^'among  the  seyeral  counties/'  and  according 
to  the  number  of  inhabitants  ^4n  each." 

The  rule,  as  stated  by  Pinney,  J.,  in  State  v.  Cun- 
ninghanij  supra,  citing  Sedgw.  Stat  and  Const  Law, 
200,  and  Endlich  Interp.  Stat,  section  23,  is,  ''that 
effect  is  to  be  given  to  every  clause  or  word  of  a 
statute,  and  no  word  is  to  be  treated  as  meaningless  if 
a  construction  can  be  legitimately  found  which  will 
preserve  it  and  make  it  effectual ;  and  this  rule  is  ap- 
plicable with  special  force  to  written  constitutions,  in 
which  the  people  will  be  presumed  to  have  expressed 
themselves  in  careful  and  measured  terms,  corre- 
sponding with  the  immense  importance  of  the  powers 
delegated,  leaving  as  little  as  possible  to  implication." 
Citing  also  Cooley  Const  Lim.  72,  and  numerous  other 
authorities. 

In  the  section  quoted  from  our  constitution,  not 
only  are  "the  several  counties"  named  as  entitled  to 
representation,  but  particular  attention  is  drawn  to 
the  representation  of  the  inhabitants  "in  each"  of  the 
countiea  And  in  section  6,  of  Article  4,  it  is  further 
provided  that  "no  county,  for  senatorial  apportion- 
ment, shall  ever  be  divided."  Regard  for  the  integrity 
of  the  county,  as  a  governmental  subdivision  of  the 
State,  is  thus  made  an  essential  feature  in  every  valid 
plan  of  apportionment. 

The  people  of  a  county  have  common  interests  and 
objects  peculiar  to  themselves,  and  intimate  public 
relations  with  each  other.  Hence,  when  the  constitu- 
tion was  formed,  it  was  deemed  of  vital  importance 
that  the  integrity  of  counties  in  the  formation  of  leg- 
islative districts  should  be  thus  carefully  guarded;  "to 
the  end,  that  each  county  having  sufficient  population 
should  have  its  own  representatives  in  the  legislature, 
chosen  by  its  own  electors  and  them  only,  and  owing 
Vol.  144—84 
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no  divided,  perhaps  conflicting,  allegiance  to  any 
other  constituency."  True,  because  of  the  sparse 
population  in  certain  parts  of  the  State,  it  was,  and  is, 
necessary  in  some  cases  to  include  more  than  a  single 
county  in  one  district.  This,  however,  is  but  a  partial, 
though  necessary,  exception  to  the  rule  that  each 
county  is  entitled  to  its  own  separate  representative. 
See  Chief  Justice  Lyon,  in  State  v.  Cunningham^  supra. 

Each  county,  and  each  district  consisting  of  two  or 
more  counties,  and  being  the  least  number  having  a 
population  equal  to  the  numerical  unit  for  representa- 
tion in  the  general  assembly,  is  entitled  absolutely  to 
one  member  in  Legislature.  See  also  Parker  v.  State^ 
ex  rel.^  supra. 

It  is  therefore  apparent  that  in  all  the  double  dis- 
tricts formed  by  the  act  of  1895,  although  any  one  of 
the  three  counties  so  joined  did  not  have  a  voting 
population  equal  to  the  ratio  for  a  member  in  the  gen- 
eral assembly ;  yet,  that  any  two  of  such  counties,  be- 
ing adjacent  and  having  together  such  sufficient  popu- 
lation, were  quite  as  much  entitled  to  their  senator  or 
representative  as  any  single  county  with  such  popula- 
tion would  be.  The  constitution  protected  them  with 
such  population  from  being  overwhelmed  by  the  un- 
friendly population  of  another  county. 

It  may  be  urged  that  cases  might  arise  when  double 
districts  would  be  necessary,  in  order  to  secure  ap- 
proximate equality  in  proportionate  representation. 
It  is  certain,  however,  as  we  are  satisfied,  that  other 
methods  less  obnoxious  to  the  requirements  of  the  con- 
stitution can  be  resorted  to  in  such  extreme  and  ex- 
ceptional cases,  should  they  arise. 

In  case  of  counties  having  a  less  voting  population 
than  the  ratio  of  representation,  and  also  in  case  of 
fractions  of  population  left  after  giving  to  a  county 
the  representation  to  which  it  is  itself  entitled,  great 
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discretion  must,  of  course,  be  left  to  the  legislature  in 
grouping  such  counties  for  representation.  But  in  no 
case  can  a  county  having  less  than  the  ratio  be  so 
grouped  with  other  counties  as  to  have  a  voice  in  the 
election  of  more  than  one  member  of  the  general  as- 
sembly, wherever  it  is  possible  to  avoid  it.  And  in 
disposing  of  such  counties  with  population  less  than 
the  ratio,  and  also  in  disposing  of  the  fractions  of  ex- 
cess of  population  over  the  ratio  or  ratios  in  other 
counties,  as  said  by  Chief  Justice  Morse,  in  Boards  etc.y 
V.  BlackeTj  supra^  "There  can  be  no  legislative  discre- 
tion, under  the  constitution,  to  give  a  county  of  less 
population  than  another  a  greater  representation." 
As  in  the  apportionment  for  members  of  Congress, 

when  the  several  counties  have  been  given  the  repre- 
sentation to  which  they  are  severally  entitled  by  rea- 
son of  their  full  ratios,  then  the  largest  excess  over 
such  ratios  should  receive  first  consideration.  These 
are  salutary  rules,  to  be  applied  in  every  case  where  it 
is  practically  possible  to  do  so. 

But,  it  may  be  said,  when  the  legislature,  in  the  ex- 
ercise of  its  best  judgment  and  discretion,  has  formed 
the  several  counties  into  single  senatorial  and  repre- 
sentative districts,  there  may  still  remain  large 
excesses  of  population  over  the  ratios  unrepre- 
sented. To  this  it  may  be  answered  as  said  in  Parker 
V.  StatCy  ex  ref.,  supra^  "When  it  is  found  that 
exact  equality  cannot  be  attained,  where  the 
integrity  of  the  county  is  preserved,  approximation 
becomes  a  rule  as  binding  upon  the  general  as- 
sembly as  any  other  rule  fixed  by  the  constitution. 
♦  *  *  The  constitution  requires  that  the  State 
shall  be  apportioned  every  six  years  according  to  the 
male  inhabitants  over  the  age  of  twenty-one  years  in 
each  county.  It  contemplates  the  formation  of  dis- 
tricts, each  embracing,  as  nearly  as  possible,  an  equal 
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number  of  electors  of  the  State.  But  the  rule  requir- 
ing an  approximation  to  equality  forbids  the  forma- 
tion of  districts  containing  large  fractions  unrepre- 
sented, when  it  is  possible  to  avoid  it,  while  other 
districts  are  largely  over-represented," 

This  rule  of  approximation,  thus  prominently  set 
out  in  Parker  v.  StatCy  ex  re/.,  mipra,  aa  it  is  also  re- 
peated and  insisted  upon  in  this  case,  must,  of  course, 
be  understood  as  entering  into  every  rule  laid  down 
in  relation  to  apportionment.  As  said  by  Webster, 
when  the  exact  requirement  of  the  constitution  can 
not  be  observed,  then  the  obligation  of  observing  such 
requirement  as  nearly  as  possible  becomes  itself  of 
binding  force  under  the  constitution. 

It  is  further  urged  against  the  apportionment  law 
of  1895,  that  it  violates  sections  2,  3  and  7>  of  Article  4 
of  the  constitution,  by  placing  in  districts  having 
** hold-over"  senators  certain  counties  which,  under  a 
former  apportionment,  voted  four  years  previously  for 
senators,  and  should  vote  at  the  next  election  for  suc- 
cessors to  such  senators;  but  which  under  this  appor- 
tionment could  not  vote  until  two  years  later  for  sen- 
ators, thus  depriving  the  electors  of  such  transferred 
counties  from  voting  for  senators  oftener  than  once  in 
six  years,  whereas  they  are  entitled,  under  the  consti- 
tution, to  vote  for  senators  every  four  years. 

There  can  be  little  doubt  that  the  transfer  of  coun- 
ties from  districts  which  would  have  elected  senators 
at  the  next  election  thereafter  to  districts  which 
would  not  elect  until  two  years  thereafter,  might  be- 
come a  source  of  great  abuse  of  legislative  discretion ; 
and  if  it  appeared  that  such  abuse  of  discretion  were 
gross  or  wanton,  or  indulged  in  merely  to  disfranchise 
voters  of  certain  counties,  allowing  them  to  vote  for 
senators  but  once  in  six  years,  while  voters  in  other 
counties  were  permitted  to  vote  for  senators  once  in 
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two  years,  the  apportionment  thus  made  might  be  de- 
clared invalid. 

While  it  cannot  be  said,  as  an  abstract  proposition^ 
that  such  transfer  of  counties  into  "hold-over"  sen- 
atorial districts,  is  in  itself  unconstitutional ;  because, 
if  it  were  so  held  it  might  be  quite  difficult,  or  even 
impossible,  with  a  due  observance  of  other  provisions 
of  the  constitution,  ever  to  rearrange  the  senatorial 
districts  in  any  six-year  period;  yet,  on  the  assumption 
that  such  an  outrageous  act  of  injustice  had  been  at- 
tempted and  carried  out  in  an  apportionment,  merely 
to  give  to  the  people  of  one  set  of  counties  an  undue 
advantage  over  the  people  of  other  counties,  we  could 
find  no  words  too  strong  to  express  our  condemnation 
of  such  abuse  of  legislative  discretion,  and  for  this  rea- 
son alone  would  not  hesitate  to  declare  such  a  law  in- 
valid. But  having  found  it  necessary  to  pronounce 
the  act  before  us  unconstitutional  for  reasons  that  ad- 
mit of  no  uncertaintv  or  doubt,  we  deem  it  unneces- 
sary  to  further  consider  the  abuse  here  suggested. 

Some  other  unfair  features  of  the  act  of  1895  are 
quite  noticeable.  For  example,  the  county  of  Mar- 
shall, with  a  voting  population  of  6,150,  or  640  over  the 
ratio,  is  given  but  one  representative;  while  the  coun- 
ties of  Noble,  Gibson,  Daviess  and  Hamilton,  each 
with  a  population  less  than  that  of  Marshall,  is  yet 
given,  not  only  one  representative,  but  also  a  voice  in 
the  election  of  another;  thus  violating  the  principle 
that  a  county  of  less  population  than  another  should 
not  be  given  a  greater  representation.  It  need  hardly 
be  added  that  such  favoritism  and  injustice  should  be 
avoided  wherever  possible. 

In  the  case  of  Daviess  county,  the  additional  repre- 
sentative was  secured  at  the  sacrifice  of  at  least  two 
other  elements  of  a  fair  apportionment.  The  small 
excess  in  that  county,  331,  is  used  merely  to  make  con- 


634  SUPREME  COURT  OF  INDIANA, 

Denney,  Clerk,  et  cU.  v.  The  State,  ex  rd,  Basler. 

tiguous,  and  so  control  the  vote  of  Knox  and  Dubois 
counties.  Yet  Dubois  alone  had  nearly  enough  popu- 
lation to  be  entitled  to  a  representative;  and  with  the 
excess  in  Knox  had  more  than  enough  to  give  the  two 
counties  such  representative.  The  placing  of  Daviess 
with  those  two  counties,  being  itself  already  assigned 
one  representative,  and  throwing  it  between  those 
counties  in  a  forced  union,  so  as  to  control  the  election 
of  a  second  representative,  has  in  it  no  element  of 
justice  or  fairness,  provided  only  such  result  could 
possibly  be  avoided.  A  like  wrong  is  done  in  thrust- 
ing Gibson  between  Pike  and  Vanderburgh,  which 
likewise  could  be  justified  only  on  the  plea  of  absolute 
necessity. 

Other  instances  may  be  found,  not  so  objectionable, 
perhaps,  but  which  would  be  absent  from  a  perfectly 
fair  apportionment.  Thus  it  may  be  noted  that  the 
county  of  Tippecanoe  had  one  full  ratio,  for  which  it 
was  given  a  representative,  with  an  excess  of  4,340, 
for  which  it  was  given  another  representative;  while 
the  county  of  Tipton,  with  4,386  voting  inhabitants, 
was  refused  a  separate  representative. 

The  unconstitutionality  of  the  apportionment  act  of 
1895  being  therefore  evident  from  the  provisions  of 
the  constitution,  and  from  the  principles  established 
by  the  courts,  and  particularly  by  this  court  in  thecase 
of  Parker  v.  State,  ex  reLj  supra^  it  remains,  in  order  to 
determine  whether  the  appellant  was  entitled  to  the 
relief  demanded  by  him,  to  inquire  as  to  the  constitu- 
tionality of  the  act  of  1893. 

The  unconstitutionality  of  this  act  is  readily  ap- 
parent, both  from  what  we  have  said  as  to  the  act  of 
1895,  and  also  from  the  decision  in  the  case  of  Parker 
V.  State,  ex  rel.y  supra. 

In  the  first  place,  there  are  two  double  representa- 
tive districts.     Neither  Dubois,  Martin,  Orange  nor 
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Lawrence  county  had  a  population  equal  to  the  ratio 
for  a  separate  representative ;  yet  each  of  them,  by  be- 
ing joined  in  one  district,  was  given  a  voice  in  the  elec- 
tion of  two  representatives.  By  simply  applying  the 
principles  and  arguments  urged  by  counsel  for  appel- 
lee against  the  double  districts  formed  by  the  act  of 
1895,  we  could  but  make  a  like  holding  as  to  the  un- 
constitutionality of  this  double  representative  district 
formed  by  the  act  of  1893.  The  district  of  Adams,  Jay 
and  Blackford  is  even  more  objectionable.  Neither 
Adams  nor  Blackford  was  alone  entitled  to  a  repre- 
sentative, though  both  together  would  have  been  en- 
titled to  one,  while  Jay  alone  was  entitled  to  a  repre- 
sentative; yet  all  three  were  joined  and  given  two 
representatives. 

So,  in  the  senatorial  apportionment,  the  county  of 
Clark,  which  did  not  have  a  voting  population  equal 
to  the  ratio  for  one  senator,  was  yet  joined  in  one  dis- 
trict to  Scott  and  Jennings,  and  in  another  to  Jeffer- 
son, and  thus  given  a  voice  in  the  selection  of  two 
senators. 

This  act  also,  as  does  the  act  of  1 895,  offends  against 
the  principle  that  a  county  of  less  population  than  an- 
other should  not  be  given  a  greater  representation, 
unless  it  should  be  absolutely  necessary  to  do  so.  The 
county  of  Shelby,  with  a  voting  population  of  6,545, 
being  1,035  over  the  ratio,  and  the  county  of  Dearborn, 
with  a  voting  population  of  6,382,  being  872  over  the 
ratio,  are  each  given  one  representative,  and  also  a 
voice  in  the  selection  of  another;  while  the  counties  of 
Randolph,  Delaware,  Boone,  Wabash,  Huntington 
and  Grant,  each  with  a  greater  voting  popmlation  than 
either  Shelby  or  Decatur,  are  given  each  one  repre- 
sentative onlv. 

A  graver  violation  of  this  principle  is  found  in  the 
case  of  the  counties  of  Harrison,  Ripley,  Franklin, 
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Bullivan,  Putnam  and  Tipton,  each  haying  a  voting 
population  less  than  the  ratio,  but  each  of  which  is 
given  a  representative,  being  all  that  they  could  be 
entitled  to;  yet  each  of  these  counties  is  also  given  a 
voice  in  the  election  of  an  additional  representative. 
The  district  consisting  of  Ripley,  Franklin  and  Union 
is  the  most  objectionable  of  this  class,  for  the  reason 
that  Union,  the  only  county  of  the  district  not  already 
fully  represented,  had  only  1,976  voters,  and  could  not 
therefore  by  its  own  slight  population  uphold  the 
representative.  The  offense  of  the  legislature  of  1 893, 
as  also  of  the  legislature  of  1895,  against  the  com- 
mands of  the  constitution,  is  the  more  reprehensible 
from  the  fact  that  the  decision  of  this  court,  in  Parker 
V.  Stntey  supra,  had  then  been  made,  and  many  of  the 
violations  of  the  constitution  made  in  both  those  acts 
are  shown  to  be  such  in  that  decision.  Much,  there- 
fore, of  what  we  have  said  as  to  the  assumption  of  un- 
lawful power  by  the  legislature  of  1895  is  equally  ap- 
plicable to  the  action  of  the  legislature  of  1893. 

To  all  the  objections  thus  made  to  the  constitution- 
ality of  the  apportionment  act  of  1893  counsel  for  ap- 
pellee make  but  one  reply.  They  gravely  contend  that 
the  constitutionalitj'  of  the  act  of  1893  has  been  ad- 
judicated and  the  act  declared  constitutional. 

This  contention  is  based  on  the  judgment  of  the 
Marion  Circuit  Court,  in  the  case  of  Wishard  v.  Leit- 
hartj  supra,  to  which  we  have  heretofore  referred,  and 
the  appeal  from  which  judgment,  No.  17,385,  was  dis- 
missed in  this  court,  on  motion  of  the  appellant.  No- 
vember 27,  1894.  The  purpose  of  that  action  was  to 
test  the  constitutionality  of  the  apportionment  act 
of  1893;  and,  by  the  judgment  of  said  circuit  court, 
rendered  upon  demurrer  to  the  complaint,  the  act  was, 
in  eflPect,  held  to  be  a  valid  law. 

At  furthest,  and  we  should  hesitate  to  give  it  that 
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force  without  special  plea,  that  decision  could  be  con- 
trolling only  within  the  jurisdiction  of  the  court  mak- 
ing it  and  between  the  parties  to  that  suit  The  bind- 
ing force  of  such  a  decision,  as  said  in  5  Chicago  Law 
Jour.  863,  quoting  from  Judge  Cooley,  goes  only  to 
this  extent,  namely:  ^^A  decision  once  made  in  a  par- 
ticular controversy,  by  the  highest  court  empowered 
to  pass  upon  it,  is  conclusive  upon  the  parties  to  the 
litigation  and  their  privies ;''  and  again,  "The  doctrine 
of  stare  decisis^  however,  is  only  applicable  in  its  full 
force  within  the  territorial  jurisdiction  of  the  court 
making  the  decision." 

Indeed,  it  is  by  no  means  clear  how  it  was  intended 
by  counsel  that  the  judgment  here  referred  to  should 
be  treated  as  a  former  adjudication  of  the  questions 
at  issue  in  the  case  at  bar.  In  the  first  place,  the  judg- 
ment has  not  been  set  out  in  the  complaint,  nor  has  it 
been  in  any  way  specially  pleaded.  Neither  has  it 
been  pleaded  on  appeal,  even  if  such  plea  could  be 
made  on  appeal.  Eckert  v.  Binkleij^  134  Ind.  614.  But 
even  if  such  judgment  were  pleaded,  it  would  seem 
that  there  could  be  no  question  of  former  adjudication 
entertained  as  counsel  urge.  "Before  the  rule  of 
former  adjudication  can  be  invoked,  it  must  appear 
that  the  thing  demanded  was  founded  upon  the  same 
cause  of  action ;  that  it  was  between  the  same  parties 
and  found  for  one  of  them  against  the  other  in  the 
same  quality.  The  parties  must  not  only  be  the  same, 
but  must  also  be  suing  in  the  same  right."  Kiita  v. 
Willsmy  140  Ind.  604.  See  further  the  learned  work  of 
Judge  Van  Fleet  on  Former  Adjudication,  Chap.  11, 
and  generally. 

It  is  enough  to  say  on  this  feature  of  the  question, 
that^in  the  case  in  the  circuit  court,  Albert  W.  Wish- 
ard  was  the  party  plaintiff;  while  in  the  case  at  bar 
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the  plaintiff  was  ''The  State  of  Indiana  on  the  relation 
of  Ferd  E.  Basler. "  The  parties  plaintiff  were  not  the 
same,  and  for  this  reason  alone  the  rule  of  former  ad- 
judication cannot  apply.  See  Qltnn  v.  State^  ex  rel,  46 
Ind.  368;  Maple  v.  Beach,  43  Ind.  51. 

In  the  former  of  these  cases  it  was  held  that  a  judg- 
ment in  an  action  brought  by  Margaret  Clore  against 
William  Glenn,  could  not  be  considered  as  a  former 
adjudication  of  the  issue  in  an  action  brought  in  the 
name  of  The  State  of  Indiana  on  the  relation  of  Mar- 
garet Clore  against  WUliam  Glenn,  although  the 
facts  were  precisely  the  same  in  both  cases.  In  the 
two  cases  now  under  consideration,  it  will  be  remem- 
bered that  Albert  W.  Wishard,  the  plaintiff  in  the 
former  action,  is  not  a  party,  nor  even  a  relator,  in 
the  case  at  bar. 

Neither  do  we  think  there  is  any  estoppel  here,  as  in 
the  case  of  Vickerp  v.  Board,  etc.,  134  Ind.  554,  to  which 
we  are  referred.  There  the  party  bringing  suit  to  en- 
join a  levy  of  taxes  to  pay  for  bonds  issued  on  pur- 
chase of  a  toll  road,  had  waited  until  he  received  the 
benefit  of  the  bonds  before  asking  the  court  to  de- 
clare unconstitutional  the  law  under  which  they  were 
issued.  Here,  while  there  may  be  some  question  of 
private  or  personal  benefit,  yet  the  issue  before  the 
court  is  much  broader.  The  action  concerns  all  the 
people  of  the  State,  in  their  most  enlarged  and  sacred 
relations  of  citizenship  and  government;  and  the  case 
cannot  be  tied  up  with  the  purely  private  rights  of  any 
one.  It  is  true  that  an  action  to  test  the  constitution- 
ality of  the  law,  if  brought  at  all,  should  have  been 
pressed  to  a  final  determination  in  the  first  place,  and 
before  the  election  of  the  present  legislature,  which  is 
but  a  de  facto  body,  in  case  the  law  of  1893,  under 
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which  it  was  chosen^  is  inyalid.  Yet  the  people  of  the 
State^  in  their  sovereign  capacity,  cannot  for  such  rea* 
sons  be  estopped  from  asking  for  a  determination  of 
the  validity  of  a  law  under  which  it  is  now  proposed 
that  they  shall  elect  their  next  legislature.  When 
the  people  of  the  State  appear  at  this  bar  with  such 
an  issue,  there  can  be  no  question  of  estoppel.  The  in- 
quiry is  one  reaching  to  the  foundations  of  the  gov- 
ernment. 

While,  then,  all  respect  will  be  given  to  the  judg- 
ment of  the  circuit  court,  in  this,  as  in  every  other 
case,  yet  we  cannot  seriously  entertain  the  conten- 
tion that  such  adjudication  of  a  constitutional  ques- 
tion IS  of  binding  force  in  this  court  More  than  this, 
no  property  right  or  contract  between  the  parties 
being  involved,  it  will  not  be  considered  that  the  rule 
of  stare  decisis  requires  that,  in  deciding  so  grave  a 
matter  as  that  of  the  constitutionality  of  an  act  of  the 
legislature,  we  should  be  bound  by  even  our  own 
former  decisions. 

In  such  a  case,  as  forcibly  said  by  Chief  Justice 
Bleckley,  in  Ellison  v.  Georgia^  etc.,  R.  R.  Co.,  87  Ga. 
691,  the  maxim  for  a  supreme  court,  "supreme  in  the 
majesty  of  duty  as  well  as  in  the  majesty  of  power," 
is  not  ^^stare  decisis,^^  but  ^^fiat  justitia."  Let  this  de- 
cision be  right,  whether  other  decisions  were  right  or 
.not. 

In  WaJsh,  Treas.j  v.  State^  ex  rel,^  142  Ind.  357,  in- 
volving the  constitutionality  of  the  fee  and  salary  act 
of  1891,  this  court  did  not  hesitate  to  overrule  its  own 
decision  as  to  the  validity  of  the  same  law,  in  ^tatCy 
€x  rel.y  V.  Boice,  140  Ind.  506,  when  satisfied  that  the 
decision  first  rendered  was  erroneous.  See  further, 
Robinson  v.  SchencJi%  102  Ind.  307;  and  also  the  ex- 
haustive discussion  of  this  subject  in  State  v.  Aiken 
(S.  C.)  26  L.  R  A.  345,  and  authorities  there  cited. 
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We  are,  therefore,  of  opinion  that  both  the  appor- 
tionment act  of  1895,  and  also  that  of  1893,  are  un- 
constitutional and  void;  and,  consequently  that  the 
appellee  was  not  entitled  to  the  relief  demanded  by 
him  in  his  complaint,  and  which  was  awarded  him 
by  the  decision  of  the  trial  court 

This  court,  in  the  case  of  Parker  v.fiftote,  ex  rel^supra^ 
while  deciding  that  the  apportionment  acts  of  1891 
and  1879  were  both  invalid,  yet  expressly  held  that 
the  constitutionality  of  the  intermediate  act  of  1885 
was  not  before  the  court  for  adjudication,  and  ac- 
cordingly refrained  from  making  any  decision  in  re- 
gard to  it.  Neither  has  the  constitutionality  of  the 
apportionment  act  of  1886  been  questioned  in  the  case 
at  bar.  Consequently,  that  act  is  the  last,  and  per- 
haps the  only,  expression  of  the  legislative  will  left 
upon  the  subject  of  apportionment  and  under  which 
senators  and  representatives  may  be  chosen  at  the 
general  election  of  1896,  unless  the  governor  should 
see  fit  to  call  a  special  session  of  the  legislature  to  pass 
a  new  apportionment  law. 

The  judgment  is  reversed,  with  instructions  to  the 
circuit  court  to  sustain  the  demurrer  to  the  complaint, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

McCabe,  J.,  concurs. 

Monks,  J.,  concurs  in  result. 

Filed  Jan.  80, 1896;  petition  for  rehearing  overruled  April  15, 1896 

Concurring  Opinion. 

Hackney,  C.  J. — While  giving  my  full  concurrence 
to  the  conclusions  of  the  principal  opinion  it  is  my 
purpose  to  add  one  or  two  thoughts  to  what  my  asso- 
ciate has  well  said. 

This  suit,  in  form  and  effect,  disaffirmed  the  consti- 
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tutionality  of  the  apportionment  act  of  1895  and 
affirmed  the  constitutionality  of  that  of  1893.  The  de- 
cree of  the  lower  court,  by  forbidding  steps  under  the 
act  of  1895  and  commanding  that  such  steps,  towards 
the  biennial  election  of  this  year,  be  taken  under  the 
act  of  1893,  held  the  law  of  1895  to  be  void  and  that  of 
1893  to  be  valid.  The  question  of  the  correctness  of 
this  holding  of  the  trial  court,  thus  involving  both  of 
said  laws,  is  before  this  court. 

The  act  of  March  5,  1895,  repealing  that  of  1893, 
and  the  other  act  of  that  date  reapportioning  the 
State,  have  been  considered  in  the  principal  opinion, 
and  properly,  in  my  judgment,  as  one  act,  since,  by  the 
constitution  it  was  not  contemplated  that  the  general 
assembly  could,  by  repealing  an  apportionment  act, 
deprive  the  people  of  the  right  to  choose  their  repre- 
sentatives and  could  not  supplant  an  apportionment 
act,  properly  enacted,  excepting  at  the  sexennial 
periods.  The  two  acts  mentioned  were  passed  con- 
currently, and  could  have  been  separated  only  in  the 
hope  that  if  the  second  should  not  stand  the  first 
should  have  the  effect  to  repeal  the  law  of  1893  and 
require  the  next  general  assembly  to  be  chosen  under 
some  prior  law,  or  under  some  law  which  might  be 
enacted  by  a  special  session  made  necessary  by  the 
absence  of  any  apportionment  law.  The  only  remain- 
ing alternative  would  be  that  the  people  should  be 
without  a  law  under  which  to  choose  the  next  general 
assembly,  an  alternative  probably  not  contemplated 
when  these  acts  were  passed,  and  one  which  the  fram- 
ers  of  the  constitution  certainly  never  intended  should 
arise.  That  it  was  intended  to  carry  down  the  act  of 
1893  at  all  hazards  is  manifest,  not  only  from  the  ex- 
press repeal  of  that  act,  but  also  from  the  language 
of  the  preamble  to  the  repealing  act.  It  is  declared 
therein  that  the  act  of  1893  is  unconstitutional  and 
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was  intended  by  the  general  assembly  which  passed  it 
to  be  unfair,  unequal,  in  violation  of  the  constitution 
and  in  disregard  of  a  decision  of  this  court.  While 
thus  assuming  the  judicial  function  of  declaring  an 
act  of  the  general  assembly  unconstitutional,  and 
while  assuming  the  effect  of  that  declaration  to  carry 
down  the  law  of  1893,  it  is,  by  the  last  paragraph  of 
the  preamble,  expressly  conceded  and  declared  to  be 
the  province  of  the  courts  to  pass  upon  the  constitu- 
tionality of  law^s.  The  effect  of  this  preamble  is  a 
question  in  this  case.  It  voices  the  conclusion  of  its 
authors  that  the  power  to  enact  an  apportionment 
law,  out  of  the  sexennial  period,  depends  upon  the 
non-existence  of  a  constitutional  law  apportioning  the 
State;  hence,  the  express  declaration  that  the  law  of 
1893  was  unconstitutional.  There  is  but  one  other  pos- 
sible construction  of  the  preamble,  and  that  is  that  its 
authors  desired  simply  to  challenge  the  integrity  of 
those  who  had  preceded  them  in  the  high  office  of  leg- 
islators, and  who  had  taken  an  oath  to  support  that 
constitution  w^hich  is  said,  by  this  preamble,  to  have 
been  wilfully  violated.  This  latter  construction  is 
not  essential  to  the  principal  object:  the  passage  of  a 
new  apportionment  act.  The  former  construction  was 
regarded  as  essential  to  that  end,  and  stands  in  this 
case  as  the  justification  for  reapportioning  the  State 
before  the  period  contemplated  by  the  constitution. 
As  said  in  the  principal  opinion,  and  as  practically 
conceded  by  the  closing  paragraph  of  the  preamble, 
the  declaration  that  the  law  of  1893  was  void  was  be- 
yond the  authority  of  the  general  assembly,  was  the 
exercise  of  judicial  power  and  is  now  without  force. 
It  is  even  more  than  this,  it  is  a  declaration  that  those 
who  made  it  held  their  places  as  members  of  the  gen- 
eral assembly  alone  by  virtue  of  the  very  law  declared 
by  them  to  have  been  void  and  of  no  effect 
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These  considerations  are  pertinent,  not  only  to  a 
decision  of  the  question  of  the  power  of  the  general  as- 
sembly to  exercise  judicial  functions,  but  they  are  of 
moment  in  looking  to  the  consequences  which  may  fol- 
low such  exercise  of  power  and  the  possible  conse- 
quences of  this  proceeding.  All  tribunals  of  organized 
society  accord  to  precedent  respectful  observance,  and 
generally  obedience,  unless  such  precedent  is  palpably 
at  variance  with  justice,  morals  or  the  fundamental 
law.  Especially  do  the  members  of  society  owe  this 
observ'ance  and  obedience  to  the  written  laws.  None 
rest  under  this  obligation  more  fully  than  those  who 
make  and  those  who  execute  the  laws.  It  is  the  prec- 
edent established  by  this  court  in  the  Parker  case 
(133  Ind.  178),  which  is  urged  by  the  appellants,  to 
overthrow  the  law  of  1893,  and  by  which,  in  a  great 
measure,  we  are  controlled  in  passing  upon  that  and 
the  act  of  1895.  No  tribunal  can  maintain  long  the 
respect  of  society  if  it  may  wantonly,  or  even  with  in- 
difference, reverse  today  its  action  of  yesterday.  This 
is  true  whether  that  tribunal  is  judicial  or  legislative. 
The  same  nile,  which  is  certainly  our  guide,  should  be 
the  guide  of  other  co-ordinate  departments  of  the  gov- 
ernment. 

Finding  the  act  of  1893  upon  the  statute  books  and 
bearing  in  mind  that  no  valid  act  could  be  passed  at 
that  period  in  the  absence  of  the  conclusion  that  the  act 
of  1893  was  void,  the  Legislature  assumed  and  declared 
that  such  act  was  void.  If  this  may  be  done  in  any  case  it 
may  be  done  in  every  case,  and  the  legislature  may  be 
found  repealing  its  enactments  at  each  succeeding  ses- 
sion. The  spirit  of  the  constitution  forbids  this  with 
reference  to  apportionments,  and  tolerates  it  only  in 
the  event  that  such  conclusion  is  unmistakably 
correct 

One  of  the  consequences  of  the  law  of  1895  was  to 
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require  judicial  investigation  and  decision  as  to  which 
of  two  laws  should  be  observed  by  the  people;  both 
could  not  stand;  the  first  being  valid  there  could  be  no 
authority  for  the  second.  Another  consequence  was 
that  it  supplanted  a  law  no  more  objectionable,  under 
the  constitution,  than  itself.  Looking  beyond  the 
mere  partisan  advantage  to  be  gained  by  the  enact- 
ment of  either  law,  what  shall  become  of  the  principle 
of  local  self-government  and  the  prerogative  of  pro- 
portionate representation?  It  is  a  more  than  im- 
portant question;  it  is,  in  view  of  the  present  situa- 
tion, startling.  There  is,  by  the  invalidity  of  the  acts 
of  1893  and  1895,  no  apportionment  law  since  that  of 
1885,  which  has  not  been  found,  upon  judicial  investi- 
gation, to  have  violated  the  constitution.  The  law  of 
1879,  the  last  before  the  act  of  1885,  was  held,  in  the 
Parker  case,  to  be  unconstitutional.  When  the  acts 
of  1893  and  1895  fail,  where  shall  the  people  look  for 
the  apportionment,  a  necessary  prerequisite,  upon 
which  to  elect  the  next  general  assembly?  It  may  be 
said  that  the  governor  will  convene  the  last  chosen 
general  assembly  in  special  session  for  that  purpose. 
While  the  enactments  of  merely  de  facto  legislators 
are  generally  upheld  for  the  peace  and  good  order  of 
society,  it  may  be  seriously  questioned  whether  one 
chosen  under  a  void  law  is  a  de  facto  officer  contin- 
uously for  the  mere  purpose  of  keeping  the  office  filled. 
A  merely  de  facto  officer  is  not,  usually,  entitled  to  hold 
for  a  full  term,  in  an  office  whose  functions  are  in  con- 
tinuous operation,  when  a  de  jure  officer  is  chosen  dur- 
ing such  term. 

De  facto  officers  get  no  power  or  authority  from  the 
acts  they  perform,  but  the  principle  which  supports 
the  acts  of  such  officer  is  that  the  public,  finding  him 
in  actual  possession  of  the  office  and  dealing  with  him, 
under  circumstances  of  reputation  and  color  which 
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would    lead    men    to    suppose    him    a    legal    officer, 

such  dealings  are  validated  on  the  ground  of  public 
policy.  But  there  are  authorities,  though  we  have  no 
occasion  to  apply  them  in  this  illustration,  to  the 
effect  that  when  the  want  of  authority  in  such  officer 
to  perform  the  acts  in  question  becomes  notorious  the 
reason  for  the  de  facto  doctrine  ceases.  An  essential 
feature  of  the  doctrine  would  seem  to  be  that  it  is  con- 
sidered only  with  reference  to  past  acts  and  not  as 
justifying  further  acts  and  the  continued  right  to  oc- 
cupy the  office  where  the  duties  of  the  office  are  not 
in  continuous  exercise,  but  at  the  close  of  a  session 
cease  forever,  unless  specially  called  into  action  be- 
fore new  officers  convene  in  regular  session  again. 

This  would  not  only  suggest  the  doubts  arising  to 
influence  the  governor  in  calling  or  declining  to  call 
together  persons  who  had  occupied,  de  facto,  an  office 
not  in  continuous  operation,  and  one  which,  it  has  be- 
come notorious,  they  held  without  the  sanction  of  law, 
but  as  suggesting  also  the  possible  right  of  the  people 
to  elect,  at  the  next  election,  de  jure  senators  to  repre- 
sent them  instead  of  those  chosen  under  a  void  law. 

Another  fact  which  might  be  influential  upon  the 
mind  of  the  executive,  as  to  his  duty  to  call  a  special 
session  of  the  general  assembly,  is  the  fact  that  at  the 
regular  session,  while  condemning  the  act  of  1893  for 
its  violation  of  the  constitution,  another  law  was  en- 
acted as  grossly  violating  the  same  principles  of  that 
sacred  instrument.  If  the  special  session  should  re- 
peat the  disregard  of  existing  enactments  and  the  de- 
cisions of  the  courts,  no  relief  would  come,  and  it 
would  be  no  less  anarchistic  to  deprive  the  people  of  a 
constitutional  choice  by  affirmative  legislation  than 
by  no  legislation.  But,  I  apprehend,  the  governor 
would  be  slow  to  call  a  special  session  when  the  act  of 
Vol.  144—35 
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1885  stands  upon  the  statute  books  unchallenged,  and 
when  this  court,  in  the  Parker  case,  where  the  ques- 
tion was  made,  expressly  declined  to  declare  it  uncon- 
stitutional, though  the  acts  of  1879  and  that  of  1891 
were  both  held  void.  I  should  probably  say,  however, 
that  the  governor,  in  discharging  his  duty,  has  the 
same  power,  subject  to  the  same  limitations,  to  re- 
gard existing  apportionment  laws  as  constitutional  or 
unconstitutional  that  the  general  assembly  had. 

It  is  insisted,  however,  that  by  the  constitution  an 
apportionment  law  becomes,  by  the  lapse  of  time,  in- 
operative after  six  years,  and  that,  therefore,  all  acts 
prior  to  1891  have  expired.  There  can  be  but  little 
doubt  that  the  command  of  the  constitution  is  man- 
datory and  exclusive  in  that  it  requires  an  apportion- 
ment at  each  six-year's  period,  and  forbids  it  at  other 
times.  It  is  no  less  clear,  in  my  judgment,  that,  as 
maintained  in  the  principal  opinion,  the  duty  enjoined 
is  continuing  and  may  be  discharged  subsequently,  If 
not  discharged  as  commanded.  This  conclusion  ren- 
ders another  conclusion  inevitable,  and  that  is  that 
the  choice  of  the  people  is  a  right  to  be  exercised  upon 
the  rule  of  apportionment  existing  at  the  time  the 
neglected  duty  should  have  been  performed.  If  this 
were  not  so  there  would  never  be  a  legislature  follow- 
ing that  which  had  neglected  its  duty  to  supply  the 
basis  for  choosing  the  next.  I  cannot  believe  that  the 
framers  of  the  constitution  contemplated  the  sur- 
render by  the  people  of  the  power  to  elect  representa- 
tives to  the  general  assembly,  at  the  expiration  of  a 
sexennial  period,  in  the  event  of  a  failure  to  enact  a 
law  or  the  enactment  of  an  invalid  law.  If  it  had  been 
intended  to  make  the  continuance  of  this  power  de- 
pendent upon  legislative  action,  there  was  no  reason 
for  the  mandatory  provision  of  the  constitution  as  to 
apportionment;  the  whole  subject  would  have  been 
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left  with  the  legislative  department  of  the  govern- 
ment. Nor  can  I  believe  it  intended  that,  in  the  ab- 
sence of  renewed  legislative  apportionment,  the  re- 
served right  to  elect  an  assembly  was  to  be  exercised 
upon  some  basis  to  be  determined  by  the  masses. 

Such  a  rule  would  be  simply  a  substitute  for  a  con- 
stitutional provision,  and  its  enforcement,  where 
party  spirit  becomes  so  intense  as  it  does  with  us, 
would  be  fraught  with  difficulties  certainly  never  in- 
tended to  be  left  unguarded  by  constitutional  re- 
strictions. 

The  assembly  of  1865  found  no  enumeration  upon 
which  to  make  an  apportionment  as  then  required, 
and,  in  the  election  of  1856  the  assembly  was  chosen 
upon  the  prior  apportionment.  The  assembly  so 
chosen,  at  its  session  in  1857,  without  enumeration, 
apportioned  the  State,  and  without  question  and  with- 
out further  apportionment  the  assemblies  following 
that  session  were  elected,  under  that  apportionment, 
until  Governor  Morton,  in  January,  1865,  called  the 
attention  of  the  session,  then  sitting,  to  this  long  con- 
tinued failure  of  duty.  At  no  time  in  the  history  of 
the  State  has  an  assembly  been  chosen  upon  a  ratio 
adopted  by  common  consent  further  than  where 
the  Legislature  has  failed  to  adopt  an  apportionment, 
elections  have  been  held  under  the  last  preceding  ap- 
portionment without  objection,  thereby  giving  con- 
struction to  the  constitution  in  accordance  with  the 
view  now  suggested,  namely,  that  the  act  of  1885  is 
the  last  apportionment  which  stands  unquestioned, 
and  is  that  upon  which  the  next  election  must  be 
held  if  that  law  remains  unquestioned. 

That  an  apportionment  does  not  lapse  by  the  expira- 
tion of  the  six-year's  period,  in  the  absence  of  renewed 
valid  apportionment,  was,  in  effect,  held  in  the  Parker 
case,  where,  as  I  have  said,  this  court  declared  the  act 
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of  1891  unconstitutional  and  passed  back  of  the  law 
of  1885,  notwithstanding  the  rule  that  courts  never 
pass  upon  constitutional  questions  when  a  case  may 
be  decided  without  doing  so,  and  held  unconstitu- 
tional the  act  of  1879,  then  standing  through  more 
than  two  periods  of  six  years. 

Whether  that  act  shall  continue  unquestioned; 
whether  the  people  will  follow  the  custom  in  such 
cases  and  make  their  election  under  that  law,  or 
whether  that  custom  will  be  abandoned  and  public 
officers  will  refuse  to  follow  it  and  thereby  defeat  the 
constitutional  object  to  convene  an  assembly  in  1897 
depends  upon  the  wisdom  and  patriotism  of  the  peo- 
ple. I  cannot  believe  that  the  governor  would  as- 
sume to  declare  the  act  of  1885  unconstitutional,  to 
abandon  the  custom  of  the  people  construing  the  con- 
stitution in  like  cases,  and  then  having  done  so,  recall 
the  last  chosen  assembly,  with  doubts  as  to  its  further 
authority,  for  the  enactment  of  a  new  law.  If  the  act 
of  1885  should,  in  proper  proceedings,  be  declared  in- 
valid, and  no  preceding  valid  act  of  apportionment 
should  be  found,  the  maintenance  of  the  legislative 
branch  of  the  State  government  would  hang  yrpou  the 
doubtful  proposition  that  the  governor  could  convene 
in  special  session,  from  the  members  last  chosen,  a 
de  facto  general  assembly. 

That  such  frightful  consequences  are  possible  from 
the  character  of  the  legislation  now  under  consideration 
would  seem  to  demand  serious  reflection,  and  such 
patriotic  submission  to  the  welfare  of  the  government 
as  would  subordinate  mere  partisan  advantage. 

Filed  January  80,  1896. 

Concurring  Opinion. 

Jordan,  J. — ^I  concur  in  much  of  the  reasoning  of 
the  principal  opinion  of  the  court,  and  in  the  conclu- 
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sion  reached  that  the  judgment  below  must  be  re- 
versed. I  also  concur  in  the  holding  that  the  act  of 
1893,  under  the  decision  of  this  court  in  Parker  v.  State^ 
ex  reLy  133  Ind.  178,  is  unconstitutional  and  therefore 
void.  I  am  of  the  opinion  that  the  formation  of  double 
districts  should  be  condemned,  and  ought  never  to  be 
resorted  to  by  the  legislature  in  the  enactment  of  an 
apportionment  statute,  unless,  in  the  sound  discretion 
of  that  body,  in  some  particular  instance,  on  account 
of  the   situation  of  some  counties,  and  their  voting 

population,  it  may  become  absolutely  necessary  to  do 
so,  in  order  to  attain  that  equality  of  representation 
required  by  the  organic  law  of  the  State.  Or,  in  other 
words,  I  am  not  prepared  to  declare  a  "hard  and  fast 
rule'^  upon  this  question  from  which  the  legislature 
can  in  no  event  depart, 

FQed  January  80, 1896. 
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[CONSOLn>ATED  ACTIONS.] 

TAXBS.'^State  Board.— Expresa  Companies,— TYi^  State  board  of  tax 
commissioners  is  not  confined  for  its  information  as  to  the  value  of 
the  property  of  an  express  company,  to  the  statements  furnished 
by  them  as  provided  by  statute,  but  may  resort  to  such  other  infor- 
mation as  they  have  or  are  able  to  obtain. 

Samb. — State  Board. — Unit  System. — Routes  of  Companies. — In 
assessing  express  companies  tho  statute  authorizes  the  State  board 
of  tax  commissioners  to  use  the  unit  system  of  valuation,  and  in 
so  doing  the  length  of  the  routes  and  the  proportion  of  such  length 
within  the  State  may  be  taken  into  consideration. 
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Same. — Unit  System  of  Valuation, — ^The  object  of  the  unit  system 
of  assessment  is  to  prevent  destruction  of  values  by  disruption  and 
disintegration,  and  therefore  the  whole  property  used  in  the  busi- 
ness is  first  valued,  which  necessarily  includes  all  the  local  prop- 
erties, and  then  so  much  of  the  whole  value  thus  ascertained  is 
apportioned  to  this  State  as  its  amount  and  value  bears  to  the 
amount  and  value  of  the  whole  property. 

Same. — Express  Companies, — Right  to  Assess  Routes. — The  length 
of  a  route  of  an  express  company  has  a  bearing  on  the  earning 
capacity  of  the  property  employed  in  the  business,  and  the  earn- 
ing capacity  determines  the  value  of  such  property.  Hence  an 
assessment  on  the  route  of  the  company  within  the  State  under  the 
unit  system  was  proper  and  right. 

From  the  Marion  Circuit  Court 

W.  A.  Ketcham,  Attomey-Greneral,  A.  O,  Sintth, 
L.  O.  Bailey  and  M.  MooreSy  for  State. 

Baker  d:  Daniels  and  L.  Maxwell,  for  appellees. 

McCabe,  J. — The  appellant,  the  State  of  Indiana, 
sued  each  of  the  above  named  express  companies  in 
the  Marion  Circuit  Court  to  recover  certain  taxes  al- 
leged to  have  been  assessed  and  levied  on  the  property 
of  said  several  companies  within  this  State  by  the 
State  board  of  tax  commissioners.  The  right  to  main- 
tain such  suit  at  the  election  of  the  attorney-general 
of  the  State  is  conferred  bv  section  11  of  the  act  of 
March  6,  1893,  supplementary  to  the  general  tax  law 
of  1891.  Acts  1893,  p.  381  (R.  S.  1894,  section  8488). 
The  same  questions  of  law^  were  involved  in  each  case 
and  the  questions  of  fact  involved  in  each  were  so 
very  similar  that  the  three  cases,  after  separate  issues 
had  been  joined  in  each,  were,  by  agreement  of  both 
parties  by  order  of  the  trial  court,  consolidated  for 
the  convenience  of  all  in  the  trial. 

On  proper  request  the  trial  court  trying  the  cases 
without  a  jury  made  a  special  finding  of  the  facts  in 
all  particulars,  where  such  facts  were  not  exactly  alike 
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in  all  the  cases  they  were  found  in  such  a  manner  as  to 
make  them  readily  applicable  to  the  proper  case.  One 
conclusion  of  law  is  stated  which  is  alike  applicable  to 
each  case,  and  that  conclusion  is  ^'that  plaintiff  ought 
not  to  recover,  anything  in  this  action  from  the  de- 
fendants, or  either  of*them." 

The  findings  show  that  each  of  said  companies  made 
the  report  to  the  auditor  of  State  under  protest  re- 
quired by  section  3  of  said  act  (K.  S.  1894,  section  8480), 
verified  by  an  oflScer  or  agent  of  such  companies  re- 
spectively, of  the  total  capital  stock,  the  number  of 
shares  of  such  capital  stock  issued  and  outstanding, 
with  par  value  of  each,  the  principal  place  of  business, 
which  was  in  each  case  outside  of  this  State,  themarket 
value  of  said  shares  on  the  first  day  of  April  next  pre- 
ceding, the  real  estate,  structures,  machinery  fixtures, 
and  appliances  owned  by  each  and  subject  to  local 
taxation  within  the  State  of  Indiana,  the  location  and 
assessed  value  thereof  in  each  county  or  township 
where  the  same  is  assessed  for  local  taxation,  the 
specific  real  estate,  together  with  the  improvements 
thereon,  owned  by  each  of  said  companies  situate  out- 
side of  the  State  of  Indiana  and  not  used  in  the  bus- 
iness with  a  specific  description  of  each  piece,  where 
located,  the  purpose  for  which  the  same  is  used,  and 
the  sum  at  which  the  same  is  assessed  for  taxation  in 
the  locality  where  situated;  all  mortgages  upon  the 
whole  or  any  part  of  the  property  of  each,  together 
with  the  dates  and  amounts  thereof;  the  total  length  of 
lines  or  routes  overwhich  they  transport  merchandise, 
freight  or  express  matter;  the  total  length  of  such 
lines  or  routes  as  are  outside  of  the  State  of  Indiana 
of  each;  the  length  of  such  lines  or  routes  of  each 
within  each  of  the  counties  and  townships  within  the 
State  of  Indiana. 

That  the  auditor  of  State,  as  required  by  section  6 
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of  said  act  (R.  S.  1894,  section  8483),  laid  each  of  said 
reports  or  statements  before  the  State  board  of  tax 
commissioners  when  they  met  for  the  purpose  of  as- 
sessing railroad  and  other  property. 

It  is  also  found  that  each  of  said  companies  had  con- 
tracts with  certain  railroads  named  by  which  the  ex- 
clusive right  to  transport  express  matter  over  such 
lines  of  the  railroads  over  which  the  route  of  each  ex- 
tended in  such  a  manner  that  no  two  or  more  com- 
panies could  transport  such  express  matter  over  the 
same  line  or  route  or  any  part  thereof  in  the  State  of 
Indiana. 

That  upon  the  presentation  of  said  reports  or  state- 
ments of  said  companies,  respectively,  to  the  State 
board  of  tax  commissioners,  they  proceeded  to  value 

and  assess  the  property  of  each  of  said  companies  for 
the  years  1893  and  1894  respectively.  They  pro- 
ceeded, as  we  construe  the  finding,  as  they  were  re- 
quired to  proceed  by  the  act  mentioned,  having  first 
ascertained  the  number  of  miles  of  route  of  each  in 
this  State  from  said  statements  and  assessed  the 
Adams  Express  Company  and  the  American  Express 
Company  each  at  the  amount  of  $250.00  and  the 
United  States  at  the  sum  of  |175.00  per  mile  of  their 
routes  respectively  in  this  State  for  said  years. 

The  court  finds  the  number  of  miles  of  each  of  said 
routes  in  this  State  respectively;  that  such  assess- 
ment was  certified  to  the  auditor  of  State  as  required 
by  the  act,  and  he  in  like  manner  had  certified  to  the 
several  county  auditors,  who  also  had  fully  complied 
with  the  requirements  of  the  act  in  relation  to  such 
assessments. 

It  is  further  found  that  each  of  the  defendants  has 
paid  the  taxes  assessed  against  the  property  of  each 
subject  to  local  taxation,  but  that  neither  of  them 
has  paid  any  part  or  portion  of  the  taxes  so  assessed 
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against  them,  or  either  of  them,  by  the  State  board  of 
tax  commissionerB. 

The  objection  to  the  payment  of  such  tax  by  the  ap- 
pellees cannot  be  better  stated  than  in  the  plausible 
and  persuasive  language  of  their  learned  counsel^  as 
follows:  "Briefly  stated,  the  defense  is  that  the  as- 
sessments sued  for  are  not  made  in  respect  of  any 
property  belonging  to  the  defendants  in  the  State  of 
Indiana,  or  subject  to  the  taxing  power  of  the  State. 
It  is  admitted  by  the  attorney-general  that  the  defend- 
ants were  assessed  in  1893  and  1894  for  State,  county, 
municipal  and  other  purposes  upon  all  their  property 
in  the  State  subject  to  local  taxation,  and  that  they 
had  paid  all  such  assessments.  The  further  tax  now 
sued  for  is  a  tax  of  f 250.00  per  mile  against  the  Amer- 
ican and  Adams  and  f  175.00  against  the  United  States 
Express  Companies  upon  each  mile  of  their  routes  in 
the  State  of  Indiana.  We  contend  that  the  *route'  of 
an  express  company,  which  owns  neither  the  road  nor 
cars  over  which  it  does  business,  is  not  property." 

If  the  assumption  of  fact  contained  in  the  proposi- 
tion of  counsel  were  well  founded,  we  should  And  it 
difficult  to  resist  the  legal  conclusion  sought  to  be 
drawn  therefrom. 

We  agree  with  appellee's  counsel  that  the  assess- 
ment of  the  tax  must  be  made  and  levied  upon  actual 
property,  and  that  property  must  be  within  the  State 
of  Indiana.  Nor  can  the  State  call  something  prop- 
erty that  is  not  property  and  tax  a  person  or  corpora- 
tion or  copartnership  thereon  as  property. 

To  do  so  in  relation  to  these  appellees  who  are  en- 
gaged in  interstate  commerce  would  violate  the  fed- 
eral constitution.  Farf/o  v.  Michigan^  121  U.  S.  230; 
Philadelphia  &  Flonthfm  Steamship  Co.  v.  Pennsiflranki^ 
122  U.  S.  336. 

But  it  is  conceded  that  the  State  board  of  tax  com- 
missioners is  shown  to  have  proceeded  in  exact  ac- 
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cordance  with  the  provisions  of  the  act  in  questioni 
the  7th  section  of  which  (R  S.  1894,  section  8484)  pro^ 
Tides,  after  the  presentation  of  the  statements  by  said 
companies  already  mentioned  and  required  by  a  prev- 
ious section  to  the  State  board  of  tax  commissioners, 
that:  "Said  *  *  *  board  *  *  shall  first  ascer- 
tain the  true  cash  value  of  the  entire  property  owned 
by  said  *  company  •  ♦  ♦  from  said  statements 
or  otherwise,  for  that  purpose  taking  the  aggregate 
value  of  *  *  the  capital  stock  :♦♦♦♦♦•  Such 
board  of  tax  commissioners  shall,  for  the  pur- 
pose of  ascertaining  the  true  cash  value  of  the  prop- 
erty within  the  State  of  Indiana,  next  ascertain  from 
such  statements  or  otherwise,  the  value  for  taxation 
in  the  localities  where  the  same  is  situated,  of  the  sev- 
eral pieces  of  real  estate  situate  without  the  State  of 
Indiana  and  not  specially  used  in  the  general  business 
of  such  *  *  companies  ♦  ♦  ♦^  which  said  as- 
sessed values  for  taxation  shall  be  by  said  board  de- 
ducted from  the  gross  value  of  the  property  as  above 
ascertained.  Said  board  *  *  shall  next  ascertain 
and  asses  the  true  cash  value  of  the  property  of  such 

•  *  companies  ♦  ♦  ♦  within  the  State  of  Indiana, 
by  taking  the  proportion  of  the  whole  aggregate  value 
of  said  *  *  companies  *****,  as  above  ascer- 
tained, after  deducting  the  assessed  value  of  such  real 
estate  without  the  State  *  *  *  shall  be  the  propor- 
tion of  the  whole  aggregate  value  after  such  deduc- 
tions, which  the  length  of  the  lines  or  routes  within 
the  State  of  Indiana,  bears  to  the  whole  length  of  the 
lines  or  routes  of  such  *  companies  *  *,  and  such 
amount,  so  ascertained,  shall  be  deemed  and  held  as 
the  entire  value  of  the  property  of  said    *    companies 

♦  ♦  within  the  State  of  Indiana.  From  the  entire 
value  of  the  property  within  the  State  of  Indiana  so 
ascertained,  there  shall  be  deducted,  by  the  said  board 
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the  assessed  value  for  taxation  of  all  the  real  estate, 
structures,  machinery  and  appliances  within  the  State 
and  subject  to  local  taxation  in  the  counties  and  town- 
ships, as  hereinbefore  described  in  item  5,  of  sections 
1,  2,  3  and  4  of  this  act,  and  the  residue  of  such  value 
so  ascertained,  after  deducting  therefrom  the  assessed 
value  of  such  local  properties,  shall  be  by  said  board 
assessed  to  said  association." 

It  is  very  clear,  we  think,  if  the  board  followed  this 
statute,  and  it  is  practically  conceded  by  the  appellees 
that  the  finding  shows  that  to  be  the  case,  that  their 
entire  assessment  was  every  particle  of  it,  on  actual 
property  and  not  on  a  myth  or  wind  or  air  or  sun- 
shine. And  it  was  property  within  the  State  of  In- 
diana. Their  assessment  was  on  all  the  property  in 
the  several  counties  in  the  State  subject  to  local  taxa- 
tion, which,  for  the  purpose  of  arriving  at  its  true  and 
actual  value, must,  as  the  legislature  has  wisely  pro- 
vided, be  united  with  all  the  property  owned  and  used 
by  the  company  in  the  prosecution  of  its  business  in 
what  ever  State  situate.  It  is  but  reasonable  that 
when  such  property  is  broken  into  fragments  and  the 
several  parts  are  disconnected,  not  only  is  the  unit  de- 
stroyed, but  the  several  fragments  separated  from  the 
united  system  to  which  they  belonged  and  in  which 
they  each  serve  an  important  purpose  in  the  one  con- 
nected and  harmonious  system,  the  proportionate 
'  value  of  each  when  thus  separated  may  be  greatly 
reduced. 

To  avoid  this  great  destruction  of  values,  the  act  in 
question  authorizes  the  system  of  valuation  known 
as  the  unit  system  of  valuation,  that  is,  by  valuing  the 
whole  property  employed  in  any  one  of  the  peculiar 
classes  of  business  named  in  the  act  into  whatever 
number  of  States  that  property  or  parts  thereof  may 
be  carried  and  used  in  the  prosecution  of  such  bus- 
iness; and  then  by  the  use  of  the  means  and  methods 
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authorized  by  the  act,  apportioning  to  Indiana  its 
fair  proportion  of  the  whole  value  according  to  the 
proportion  of  the  whole  property  used  in  this  State. 

The  length  of  the  routes  is  required  to  be  stated  as 
one  means  of  arriving  at  the  true  value  of  the  prop- 
erty. Because  common  sense  and  general  knowledge 
teach  that  the  length  of  a  route,  such  as  those  involved 
here,  has  a  direct  bearing  upon  the  earning  capacity  of 

the  property  employed  in  the  business.  And  the  earn- 
ing capacity  of  a  property  has  a  direct  bearing  upon 
its  true  value.  The  tax  is  not  assessed  upon  the  mere 
miles  of  the  routes  of  such  companies,  but  it  is  upon 
their  property,  the  number  of  miles  of  their  routes 
within  this  State,  as  compared  with  the  number  of 
miles  of  such  routes  outside  of  the  State,  and  other 
facts  being  resorted  to  under  the  authority  of  the 
statute,  as  before  observed,  as  one  of  the  means  of  ap- 
portioning to  Indiana  its  just  and  fair  proportion  of 
the  value  of  their  property  in  this  State  for  taxation. 
The  State  board  of  tax  commissioners  is  not  confined 
for  its  information  as  to  the  value  of  property  to  be 
assessed  to  the  statements  mentioned.  Section  6 
(R.  S.  1894,  section  8483)  authorizes  them  to  resort  to 
*'such  other  information  as  they  may  have  or  obtain" 
for  that  purpose. 

So  that  we  see  that  it  is  not  true  that  the  assess- 
ment of  so  much  per  mile  on  the  whole  number  of 
miles  of  the  route  of  each  company  in  this  State  was 
made  on  a  myth;  that  the  appellees  claim  that  such 
assessment  was  not  made  in  respect  to  any  property 
belonging  to  them  in  the  State  of  Indiana  is  wholly 
unfounded  in  fact  or  law.  On  the  contrary,  it  was 
made  upon  that  portion  of  the  whole  property  belong- 
ing to  each  of  the  companies  that  was  used  in  the 
prosecution  of  their  business  in  the  State  of  Indiana; 
and  its  value  was  fixed  and  ascertained  by  apportion- 
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ing  such  a  part  of  the  value  of  the  whole  property  as 
the  proportion  thereof  in  this  State  bore  to  the  whole 
property. 

Appellees'  learned  counsel  seem  to  suppose  that  be- 
cause the  board  did,  as  authorized  and  required  by  the 
statute  quoted,  deduct  from  the  gross  amount  of  their 
assessment  the  assessed  value  for  taxation  of  the  local 
properties  in  the  several  counties  and  townships  of 
this  State  as  fixed  by  the  local  assessing  officers  there- 
for, the  remainder  constituting  their  assessment  cer- 
tified to  the  State  auditor  is  not  an  assessment  on  such 
local  properties.  But  that  is  a  grave  mistake  of  both 
law  and  fact.  The  very  object  of  the  unit  system  of 
assessment  is  to  prevent  the  destruction  of  values  by 
disruption  and  disintegration.  Therefore,  the  whole 
property  used  in  the  business  is  first  valued,  and  nec- 
essarily that  included  all  the  local  properties  in  this 
State,  and  then  so  much  of  the  whole  value  thus  ascer- 
tained is  apportioned  to  Indiana  as  its  amount  and 
value  bear  to  the  amount  and  value  of  the  whole 
property. 

This  system  of  valuation  has  been  directly  upheld 
by  this  and  other  courts  to  the  fullest  extent  in  West- 
ern Union  Tel  Co.  v.  Taggart^  Aud.,  141  Ind.  281; 
Western  Union  Tel.  Co.  v.  Henderson^  68  Fed.  Rep. 
689;  Western  Union  Tel,  Co,  v.  Attorney -General^ 
125  U.  S.  530;  Massachusetts  v.  Western  Union  Tel. 
Co,,  141  XJ.  S.  40;  Pullman  Palace  Car  Co.  v.  Hay- 
ward,  141  U.  S.  36;  Pittsburgh,  etc,  R.  W.  Co.  v. 
Backus,  133  Ind.  625;  Pittsburgh,  etc,  R.  W.  Co.j 
V.  Backus,  154  U.  S.  421;  Cleveland,  etc,  R.  W.  Co. 
V.  Backus,  154  U.  S.  439. 

But  it  is  insisted  by  the  learned  counsel  for  the  ap- 
pellees that  there  is  a  marked  distinction  between 
these  cases  and  the  case  at  bar;  that  these  cases  up- 
held the  assessments  because  they  were  based  on 
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tangible  property  such  as  the  actual  physical  tele- 
graph lines,  including  poles  and  wires  in  the  telegraph 
cases,  and  the  right  of  way,  rails,  ties,  rolling  stock, 
etc.,  in  the  railroad  cases.  And  it  is  further  urged 
that  the  suggestion  of  the  attorney-general  that  the 
contracts  of  the  express  companies  with  railroad 
companies  might  be  treated  as  property  that  could  be 
taxed  against  the  express  companies  is  not  tenable  to 
support  the  assessments,  because  they  are  not,  and  do 
not  purport  to  be  assessments  of  the  value  of  any  such 
contracts,  and  the  act  does  not  provide  for  bringing 
them  before  the  State  board,  or  for  having  the  board 
estimate  their  value.  While  it  may  be  conceded  that 
this  contention  as  to  such  contracts  ought  to  be  up- 
held, yet  such  contracts  do  serve  an  important  pur- 
pose in  the  whole  investigation  before  the  board. 
They  established  a  direct  connection  of  all  the  prop- 
erty, unity  and  fixity  of  routes  or  lines  on  which  such 
property  of  the  given  company  was  used  in  the  prose- 
cution of  their  business  and  thus  established  its  united 
character.  It  may  have  been  that  the  purposes  for 
which  the  property  was  used  would  have  been  suf- 
ficient to  establish  its  unit  character,  but  the  con- 
tracts mentioned  put  that  beyond  cavil. 

And  it  was  the  property  thus  brought  into  oneness 
that  was  assessed  and  valued,  and  the  proper  part  of 

that  assessed  value  was  apportioned  to  Indiana. 

While  the  court  found  that  the  defendants  had  no 
property  in  Indiana  during  the  years  1893  and  1894 
except  certain  messengers'  safes  used  on  through 
routes  and  the  local  properties  assessed  by  the  local 
officers,  it  did  not  find  that  this  whole  proi)erty  had 
not  been  assessed  and  valued,  but,  on  the  contrary, 
the  whole  finding  shows  that  it  had  been  so  assessed 
and  .valued  according  to  the  method  and  means  pre- 
scribed in  the  act  for  ascertaining  its  true  value. 
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Just  such  an  assessment  under  a  statute  in  all  ma- 
terial respects  exactly  like  ours  was  upheld  by  the  Su- 
preme Court  of  Ohio  in  State^  ex  rel. ,  v.  JoneSy  Avd. , 
87  N.  E.  Rep.  946,  also  by  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ohio  in 
Adams  Eccp.  Co.  v.  f^oe,  64  Fed.  Rep.  9,  and  by  the 
United  States  Circuit  Court  of  Appeals,  for  the  sixth  cir- 
cuit, in  Sanford  v.  Poe, and  Fargo  v.  Poe^  69  Fed.  Rep. 
546. 

An  attempt  is  made  to  distinguish  these  cases  from 
the  case  at  bar,  by  the  learned  counsel  for  appellee. 

They  accordingly  insist  that  there  was  but  one  Statute 
for  the  taxation  of  the  property  of  express  companies 
in  Ohio,  while  there  are  two  here.  But  that  is  a  mis- 
take. The  act  of  March  6,  1893,  is  supplemental  and 
amendatory  to  that  of  March  6,  1891,  and  therefore 
must  be  construed  as  a  part  of  that  act  Western  Union 
Tel  Co.  V.  Taggartj  Aud.,  supra. 

The  local  properties  of  such  companies  are  subject 
to  taxation  in  the  localities  where  they  are  situate  by 
the  former  act,  but  the  two  acts  must  be  construed  as 
one  and  the  same  act  Western  Union  Tel.  Co.  v.  Tag- 
gartj  Aud.y  mipra.  So  that  we  have  a  statute  authoriz* 
ing  the  local  properties  of  such  companies  to  be  as- 
sessed for  taxation  by  the  local  taxing  oflBcers  where 
such  properties  are  situate  in  their  disintegrated  and 
fragmentary  condition,  wholly  disconnected  from  the 
harmonious  whole  to  which  they  belong,  and  because 
that  may  not  be  their  real  and  true  value,  the  same 
statute  authorizes  the  whole  to  be  brought  together 
and  valued  as  a  unit,  and  to  the  end  that  such  localities 
may  not  be  deprived  of  their  local  rights  in  the  taxa- 
tion of  such  property,  the  amount  of  such  local  assess- 
ments is  to  be  deducted  from  the  whole  value  if  it 
shall  show  an  increase  of  valuation  by  uniting  the 
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whole  for  valuation.  That,  at  the  same  time,  avoids 
the  injustice  of  double  taxation. 

There  is  no  complaint  here  that  the  assessment  was 
too  high,  but  the  complaint  is  confined  solely  to  the 
objection  that  the  assessment  is  not  on  property. 
This,  we  think,  we  have  shown  is  not  true,  either  as  a 
matter  of  law  or  fact  It  is  not  surprising  that  the  in- 
crease in  the  burdens  of  taxation  brought  about  by  the 
act  in  question  on  the  property  of  such  companies 
should  arouse  complaints.  Hitherto  such  companies, 
for  want  of  proper  legislation  have  well  nigh  escaped 
taxation  in  this  State.  It  is  but  natural  that  the  tax- 
gatherer  should  be  made  an  unwelcome  visitor  by 
many  good  people.  But  the  good  citizen  should  take 
comfort  in  the  payment  of  his  taxes  when  reminded 
that  it  is  such  payment  that  enables  the  majesty  of 
the  law  to  walk  by  his  side  and  shield  and  protect  him 
against  the  lawless  and  violent  both  day  and  night  in 
the  enjoyment  of  his  life,  liberty  and  property. 

So,  too,  these  appellees  have  great  need  of  such  pro- 
tection, and  ought  to  contribute  their  just  share  to 
support  the  government  that  affords  it.  The  law,  with 
sword  and  buckler,  goes  with  their  agents  in  their 
perilous  journeyings  throughout  the  State,  by  day  like 
a  pillar  of  cloud  and  by  night  like  a  pillar  of  fire,  to 
guard  the  valuable  treasures  and  precious  freight 
they  transport  for  hire,  from  burglars  and  robbers. 

We  are  of  opinion  that  the  circuit  court  erred  in  its 
conclusion  of  law. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  restate  the  conclusions  of  law  in 
accordance  with  this  opinion,  namely,  that  the  plain- 
tiff is  entitled  to  recover  in  each  case  the  amount  of 
tax  assessed  against  each  appellee  by  the  State  board 
of  tax  commissioners,  as  found  by  the  court,  and  50 
per  cent,  penalty  thereon  in  each  case,  and  that  each 
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of  the  judgments  to  be  rendered  upon  such  conclusion 
of  law  bear  interest  at  the  rate  of  6  per  cent,  per 
annum  from  the  date  of  the  finding,  and  the  court  is 
instructed  to  render  judgment  accordingly. 

Filed  Dea  21, 1895, 


No.  17,088. 

Holland  v.  Spell. 

Etidsnob. — Adfni88ion. — Decree  and  Papers  in  Former  Suit. — Tres- 
pass,— ^The  papers  and  decg^in  an  injunction  proceeding,  to  re- 
strain the  entry  of  a  tnuJTof  limd  for  the  extension  of  a  given  street, 
in  which  plaintiff  in  his  reply  aUeges  that  it  was  agreed  upon  be- 
tween himself  and  the  town  treasurer,  that  he  would  accept  the 
amount  of  the  award,  and  open  such  street  when  the  right  of  way 
over  adjoining  land  was  procured,  and  that  such  condition  had  not 
been  complied  with,  are  admissible  against  the  plaintiff  therein  as 
an  admission  of  the  receipt  of  the  money  and  the  condition  on 
which  he  held  it,  in  a  subsequent  action  by  him  for  trespass  for  de- 
stroying his  fences  on  such  land  after  the  right  of  way  over  the  ad- 
joining land  had  been  procured. 

MtJNioiPAL  Corporation.— JVttnc  Pro  Tunc  Entry.— -Report  of  As- 
sessment of  Benefits  and  Damages. — A  town  may  order  the  entry 
nunc  pro  tunc  of  the  report  of  assessors  of  benefits  and  damages 
caused  the  property  of  a  designated  person  by  the  opening  of  a 
street,  which  has  been  inadvertently  omitted  from  the  records. 

Estoppel. — Reception  and  Retention  of  Award  in  Condemnation 
Proceedings. — ^The  reception  and  retention  of  an  award  in  con- 
demnation proceedings  estop  the  landholder  to  deny  the  validity 
of  the  proceedings. 

Harmless  Error. — Evidence. — Admission  of  evidence  upon  which 
the  rights  of  the  parties  do  not  in  any  manner  depend,  if  erroneous, 
is  not  available  error. 

From  the  Henry  Circuit  Court 
Vol.  144—36 
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J.  Brown  and  W.  A,  Brown^  for  appellant. 
M.  E.  Forkner^  for  appellees. 

Hackney,  C.  eT, — Joshua  Holland,  whose  admin- 
istratrix has  been  substituted  as  appellant  herein, 
sued  the  appellee  and  two  others  in  trespass  for 
breaking  down  certain  fences.  The  appellee,  with  his 
co-defendants,  in  addition  to  the  general  denial,  justi- 
fied the  acts  complained  of  as  having  been  committed 
by  Spell,  as  the  marshal  of  the  town  of  New  Castle, 
pursuant  to  an  order  of  the  board  of  trustees  of  said 
town  and  by  virtue  of  certain  condemnation  proceed- 
ings,  wherein  that  part  of  the  enclosure  included 
within  the  fences  destroyed  was  condemned  for  a  pub- 
lic street,  and  the  plaintiff's  damages  were  assessed 
and  paid  to  him,  and  he  accepted  the  same  upon  the 
condition  that  the  town  would  "first  acquire  the  right- 
of-way  for  said  street  through  the  property  adjoining 
his  property  immediately  upon  the  east  before  open- 
ing said  street."  It  was  alleged  also  that  the  said 
property  adjoining  had  been  so  acquired.  The  trial 
resulted  in  a  judgment  for  the  appellee  and  his  co- 
defendants.  The  error  assigned  in  this  court  is  the 
overruling  of  a  motion  for  a  new  trial. 
,  The  principal  contention  arises  upon  the  question, 
was  the  finding  of  the  lower  court  contrary  to  law? 
The  facts  were  that  in  1877  Holland  owned  the  tract 
in  question,  which  was  separated  from  a  terminus  of 
Vine  street  in  said  town  by  one  other  tract;  proceed- 
ings were  had  to  condemn  a  right-of-way  for  the  ex- 
tension of  said  street  through  said  two  tracts;  the 
regularity  of  such  proceedings  is  not  questioned  back 
of  the  reception,  by  the  town  board,  of  the  report  and 
assessment  of  commissioners,  in  and  by  which  report 
$50.00  were  awarded  as  Holland's  damages.  At  this 
point  in  the  proceedings  said  report  was  laid  uiK>n  the 
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table,  by  the  action  of  the  board,  and  no  further  ac- 
tion appears  of  record  at  that  time.  At  a  later  period, 
the  date  of  which  is  not  disclosed,  the  record  showed 
an  entry,  nunc  pro  tunc^  in  the  proceedings  of  said 
board  as  follows:  "Opening  Vine  street.  On  motion 
the  following  action  was  taken  by  the  board  in  the 
matter  of  opening  Vine  street.  It  appearing  to  the 
satisfaction  of  the  board  that  at  the  meeting  of  the 
board  of  trustees  of  this  town,  on  the  18th  day  of 
October,  1877,  the  report  of  the  assessors  of  benefits  and 
damages  in  the  matter  of  the  opening  of  Vine  street 
through  the  property  of  Joshua  Holland,  in  said  town, 
was  duly  accepted  by  the  board  and  the  treasurer 
of  said  town  ordered  to  pay  the  damages  assessed  to 
him  therein,  and  that  said  order  was  by  inadvertence 
of  the  clerk  of  said  town  omitted  from  the  records.  It 
is  now  ordered  that  the  following  order  be  and  the 
same  is  now  entered  of  record,  now  for  then:  *0n 
motion  it  is  ordered  that  the  report  of  the  assessors 
of  benefits  and  damages  in  respect  to  the  opening  of 
Vine  street  through  the  property  of  Joshua  Holland 
and  others,  heretofore  filed,  be  and  the  same  is  hereby 
accepted  and  the  treasurer  of  the  town  is  ordered  to 
pay  Joshua  Holland  the  sum  of  (50.00,  the  damages 
assessed  to  him."*  After  the  report  of  the  commis- 
sioners the  treasurer  paid  to  Holland  said  sum  of 
150.00,  he,  said  Holland,  accepting  said  sum  upon  the 
expressed  conditions,  by  him  stated,  that  he  would 
open  the  street  through  his  tract  when  it  should  be 
opened  through  said  adjoining  tract.  The  sum  so  paid 
to  and  received  by  Holland  was  ever  after  retained 
by  him.  After  some  litigation  with  the  owner  of  the 
adjoining  tract,  and  in  1892,  the  town  acquired,  by  pur- 
chase, a  right-of-way  for  the  extension  of  said  street 
through  said  adjoining  tract  and  thereupon  notified 
Holland  to  open  the  street  through  his  tract.    Failing 
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to  observe  this  notice  the  board  ordered  Spell,  the 
marshal,  to  open  the  street  through  said  tract,  and  it 
was  in  obedience  to  this  order  that  he  did  the  acts 
alleged  to  constitute  the  trespass. 

The  appellant's  learned  counsel  devote  most  of 
their  argument  to  the  proposition  that  the  receipt  and 
retention  of  the  money  by  Holland  upon  the  oral 
promise  to  devote  his  real  estate  to  the  uses  of  a 
street  -did  not  constitute  an  enforcible  contract  and 
did  not  estop  him  to  deny  the  right  of  entry  by  the 
town  authorities  under  such  contract. 

We  apprehend  that  any  rights  of  the  town  do  not 
arise  upon  contract,  but  must  depend  upon  the  con- 
demnation proceedings,  such  proceedings  being  valid 
or  Holland  being  estopped  to  deny  their  validity.  It 
is  a  general  rule  that  where  benefits  are  awarded  to 
the  owner  of  land  in  proceedings  to  condemn,  an  accept- 
ance of  the  sum  awarded  will  preclude  the  owner  from 
prosecuting  an  appeal.  Elliott  App.  Proced. ,  section 
150;  People,  ex  rel,  v.  Mills,  109  N.  Y.  69;  Fetch  v.  GU- 
man,  22  Vt.  38;  Haicley  v.  Harrall,  19  CJonn.  142;  Elliott 
Roads  and  Streets,  277.  Judge  Elliott  says,  in  his 
App.  Proced.,  section  151:  "It  will  be  observed  that 
in  the  cases  in  which  it  has  been  held  that  an  estoppel 
exists,  the  act  necessarily  affirmed  the  validity  of  the 
judgment.  Thus,  where  a  party  accepts  money  or 
property  awarded  him  by  a  judgment,  he  concedes 
the  validity  of  the  judgment,  since  it  is  by  virtue  of 
the  judgment  that  he  obtains  the  money  or  property." 
These  principles  have  been  applied  by  this  court  in 
proceedings  similar  to  those  involved  in  the  present 
case.  Test  v.  Larsh,  76  Ind.  452;  Baltimore,  etc.,  B. 
B.  Co,  V.  Johnson,  84  Ind.  420;  Netvman  v.  Riser,  128 
Ind.  258. 

In  Byer  v.  Town  of  New  Castle,  124  Ind.  86,  the  doc- 
trine that  one  may  estop  himself  to  deny  the  validity  of 
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condemnation  proceedings  was  recognized.  That  he 
may  estop  himself,  by  the  receipt  of  the  money 
awarded  in  condemnation  proceedings,  to  deny  the 
validity  of  the  proceedings  was  held  in  a  full  and 
satisfactory  opinion  and  citation  of  authority  in  Test 
y.Lar shy  supra.  We  can  conceive  of  no  good  reason  why 
he  should,  in  good  conscience,  be  permitted  to  receive 
all  the  benefits  of  the  proceeding,  and,  while  holding 
them,  deny  that  the  proceeding  is  effectual  to  create 
the  burdens  corresponding  to  such  benefits.  In  this 
view  of  the  question  we  regard  it  as  unnecessary  to 
consider  whether  Holland  had  notice  of  the  intention 
to  enter  or  of  the  entry  of  the  proceedings  nunc  pro 
tunc.  Nor  can  it  be  material  as  to  the  time  when  such 
entry  was  made.  Without  the  entry  we  should  regard 
him  as  estopped  to  question  the  validity  of  the  pro- 
ceeding so  long  as  he  held  the  money  to  which  he  had 
no  color  of  claim  except  by  the  presumption  that  the 
proceedings  were  regular.  That  the  town  had  the 
power,  however,  and  that  we  must  presume  in  favor 
of  its  proper  exercise,  in  the  matter  of  its  entry  nunc 
pro  tunc  in  such  proceedings,  has  been  decided. 
Chamberlmn  v.  City  of  EvansvillCy  77  Ind.  542,  and  cases 
there  cited.  See  also  Bjfer  v.  Totcn  of  N€%d  Castle^  supra^ 
where  such  power  was  recognized. 

Complaint  is  made,  also,  of  the  admission  in  evi- 
dence of  such  nunc  pro  tunc  entry.  As  we  have  said, 
the  rights  of  the  parties  did  not  depend  upon  that 
entry  and  were  correctly  decided  without  reference 
to  it,  and  if  by  any  possible  reason  its  admission  in  evi- 
dence was  erroneous,  it  was  not  an  available  error. 
It  is  urged  also  that  the  court  erred  in  admitting  in 
evidence  the  papers  and  decree  in  an  injunction  pro- 
ceeding instituted  and  prosecuted  by  Holland  against 
the  town  of  New  Castle  and  David  Harvey,  its  then 
marshal.  That  proceeding  was  to  enjoin  the  entry  of 
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Holland's  tract  for  the  extension  of  said  Vine  street 
in  1884.  One  answer  in  that  ease  was  the  condemna- 
tion proceedings  and  the  payment  to  Holland  of  the 
fSO.OO.  Holland  replied,  among  other  facts,  that  it 
was  agreed  between  himself  and  the  treasurer,  who 
paid  him  the  $50.00,  that  he  would  accept  the  same 
"and  open  said  street  and  give  possession  thereof 
when  the  board  of  trustees  procured  the  right-of-way 
and  opened  said  street  through  the  lands  *  *  ad- 
joining *  *  on  the  east,"  and  alleging  that  the  con- 
dition had  not  been  complied  with  on  the  part  of  the 
town.  The  decree  enjoined  the  opening  of  the  street, 
upon  the  theory  of  this  reply,  "until  said  defendant 
shall  hav«  first  obtained  a  right-of-way  *  *  through 
and  across  the  lands  ♦  ♦  *  adjoining,"  etc.  These 
papers  were  admissible,  not  as  a  former  adjudication, 
but  as  Holland's  solemn  admission  of  the  receipt  of 
said  money  and  of  the  condition  upon  which  he  held 
it,  and,  at  the  same  time,  why  he  denied  the  right  to 

occupy  his  land  for  the  street.  It  was  not  mere  hear- 
say evidence;  it  was  the  admission  of  the  party,  and 
one  upon  which  he  procured  a  decree  in  the  court  in 
which  he  now  asks  relief  upon  an  inconsistent  ground. 
It  is  further  urged  that  the  trial  court  erred  in  ad- 
mitting in  evidence  the  notes  of  the  judge  who  tried 
said  injunction  suit  as  to  the  evidence  of  Holland 
upon  that  trial  to  the  theory  of  said  reply.  That 
theory  was  not  questioned  by  Holland  upon  this 
trial,  and  besides  the  admission  of  said  reply  there 
was  the  evidence  of  the  treasurer  who  made  the  pay- 
ment. Such  evidence,  uncontradicted,  would  have 
established  the  proposition  involved  without  regard 
to  the  notes.  There  was,  however,  a  prima  facie  show- 
ing that  such  notes  were  the  best  evidence  attainable. 
In  view  of  the  first  conclusion  of  this  opinion,  we  are 
convinced  that  the  case  was  properly  decided  upon  its 
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merits,  and  that  any  possible  error  in  the  introduction 
of  the  evidence  so  complained  of  cannot  be  made 
available. 

The  judgment  of  the  circuit  court  is  affirmed. 

Filed  February  12,  1896.    Petition  for  rehearing  overruled  April 
16,  1896. 

Note. — The  authorities  as  to  the  entry  of  a  judgment  nunc  pro 
tune  are  found  in  a  note  to  (y Sullivan  v.  People  (lU.),  20  L.  R.  A.  148. 


No.  17,619. 

Myers  v.  Crrr  of  Jeffersonvillb  et  al. 

Appbllatk  FKCKmDxmJL'—IHsmissal.^Failure  to  File  Brie/. —An 
appeal  wiU  be  disnubssed  by  the  Supreme  Court,  where  the  appel- 
lant has  expressly  declined  to  file  a  brief,  in  the  absence  of  a  re- 
quest by  the  appellee  that  the  cause  be  passed  upon  by  the  courts 
under  rule  20,  of  the  court. 

From  the  Clark  Circuit  Court. 
J.  E.  Taggarty  for  appellant. 
L.  A.  Douglass y  for  apj^ellees. 

McCabe,  J. — This  was  a  suit  brought  by  the  appel- 
lant against  the  appellees,  mayor  and  common  coun- 
cil of  said  city,  to  enjoin  the  issuing  and  selling  certain 

bonds  of  said  city.  The  circuit  court  overruled  a  de- 
murrer to  an  affirmative  answer  by  the  appellees,  and 
the  plaintiff,  appellant,  refusing  to  plead  further,  and 
standing  by  his  demurrer,  the  defendants,  appellees, 
had  judgment  that  appellant  take  nothing  by  his  suit. 
The  appellant  has  assigned  that  ruling  as  error. 
He  has  filed  no  brief,  and  has  expressly  declined  to  do 
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SO  by  filing  a  paper  in  which  he  says,  ^^The  appellant 
hereby  waives  the  filing  of  a  brief  in  the  above  case, 
and  requests  that  the  case  may  be  decided  upon  the 
appellees'  brief."  The  appellees  alone  have  filed  a 
brief,  but  they  have  filed  no  written  request  that  the 
cause  be  passed  upon  by  this  court  Rule  20  of  this 
court  requires  the  appellant  to  file  a  brief  within  a 
certain  specified  time  after  the  cause  is  submitted,  in 
default  of  which  the  clerk  is  required  to  enter  an  order 
dismissing  the  appeal,  unless  the  appellees  shall  have 
filed  with  the  clerk  a  written  request  that  the  cause 
be  passed  upon  by  the  court  As  before  observed,  this 
has  not  been  done. 

It  has  often  been  decided  by  this  court  that  the 
failure  by  the  appellant  to  brief  an  error  assigned  is 
a  waiver  of  such  error. 

The  express  declination  of  the  appellant  to  file  a 
brief  is  a  waiver  of  the  error  he  has  assigned.  The 
appellees  have  no  legal  right  in  the  absence  of  the 
rule  mentioned  to  require  this  court  to  decide  the 
error  assigned  by  the  appellant,  because  the  appellees 
have  got  all  they  asked  for  in  the  trial  court  But 
they  could  have  procured  the  decision  of  the  question 
presented  by  the  assignment  of  error  by  complying 
with  the  rule. 

The  error  assigned  having  been  waived,  the  appeal 
is  dismissed. 

FUed  May  28, 1895;  petition  for  rehearing  overruled  April  16, 1806. 
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No.  17,770. 

RoBB  V.  The  State. 

Afpsllate  FROCKDTJKO.^Conflicting  Evidenee.^The  Supreme  Court 
will  not  pass  upon  conflicting  evidence. 

Same. — Miseondtict  of  Proaecuting  Attorney. — ^Alleged  misconduct 
of  the  prosecuting  attorney,  in  his  opening  statement  to  the  jury, 
wiU  not  be  considered  on  appeal,  where  exceptions  were  saved  only 
to  the  several  statements,  but  no  request  was  made  to  withdraw 
the  submission  and  set  aside  the  panel,  or  to  direct  the  jury  to  dis- 
regard the  statements. 

Same. — Instruction. — Presumption.— Misconduct  of  Counsel, — The 
Appellate  Court  will  presume  that  the  court,  in  its  charge,  with- 
drew any  misstatements  of  a  prejudicial  character  by  the  prosecut- 
ing attorney  in  his  opening  address  and  directed  the  jury  to  ignore 
them,  where  there  is  no  proper  authentication  that  all  the  instruc- 
tions given  are  embraced  in  the  transcript. 

Samr.— Matters  Stated  in  Motion  for  New  Trial.—When  Taken  as 
True. — Matters  stated  in  a  motion  for  a  new  trial  wiU  not  be  taken 
as  true  upon  appeal,  unless  established  by  a  bill  of  exceptions,  al- 
though they  appear  in  what  purports  to  be  the  longhand  copy  of 
the  stenographer's  report,  which  is  in  no  way  certified,  made  a  part 
of  the  motion. 
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From  the  Boone  Circuit  Court. 

T.  Hanna,  I.  N.  Bradwell  and  R.  W.  Harrison^  for 
appellant. 

W.  A.  Ketcham,  Attorney-General,  for  State. 


Hackney,  C.  J. — The  appellant,  ('harles  E.  Robb, 
was  charged,  by  indictment,  with  the  crime  of  murder 
in  the  first  degree,  in  the  killing  of  Eli  Wilson.  Upon 
the  trial  he  was  convicted  of  manslaughter  and  was 
sentenced  to  imprisonment  in  the  State's  prison  for 
fifteen  years.    The  questions  presented  in  this  court 
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arise  upon  the  action  of  the  lower  court  in  overruling 
the  appellant's  motion  for  a  new  trial. 

While  conceding  that  it  is  contrary  to  the  estab- 
lished practice  for  this  court  to  pass  upon  conflicts  in 
the  evidence,  it  is  insisted  that  we  should  do  so  in  this 
case.  We  have  looked  into  the  evidence  sufficiently 
to  assure  ourselves  that  there  was  evidence  which,  if 
without  conflict,  would  support  the  conviction.  It 
appears,  without  conflict,  that  the  deceased  was  a 
tenant  of  the  appellant,  occupying  a  part  of  the  house 
occupied  by  the  appellant;  that  he  became  indebted 
for  rents,  and  when  called  upon  to  pay  urged  his  in- 
ability to  do  so ;  that  some  hot  words  ensued,  and  that 
the  appellant  went  into  his  part  of  the  house,  pro- 
cured his  two  pistols  and  returned  to  the  back  lot  and 
shot  and  killed  Wilson,  who  was  standing  in,  or  upon 
the  inside  and  near,  the  back  door  of  his  part  of  the 
house.  The  essential  point  of  conflict  in  the  evidence 
was  as  to  whether,  at  the  instant  of  the  shooting, 
Wilson  had  in  his  hand,  in  a  threatening  attitude, 
some  instrument  resembling  a  pistol  and  which  Robb 
believed  to  imperil  his  life.  There  was  evidence 
against  the  theory  of  Wilson's  possession  of  any  such 
instrument,  and  which,  standing  alone,  would  have 
supported  the  conclusion  that  when  Robb  returned 
with  the  pistols  Wilson  was  not  offering,  by  word  or 
action,  any  violence  towards  Robb,  but  was  standing 
inside  and  near  the  door  in  the  act  of  taking  a  tin  cup 
of  drinking  water  from  a  bucket  upon  a  small  table 
when  Robb  fired  the  fatal  shot  We  would  certainly 
usurp  the  exclusive  function  of  the  jury  should  we  at- 
tempt to  review  their  conclusion  upon  this  conflict 
Deal  V.  State,  140  Ind.  354,  and  cases  there  cited. 

The  motion  for  a  new  trial  contained  a  number  of 
specifications  or  causes  of  error,  alleged  to  consist  in 
the  misconduct  of  the  prosecuting  attorney  in  his 
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opening  statement  to  the  jury  and  in  his  closing  argu- 
ment of  the  cause.  Of  the  specifications  involving  the 
statements  made  in  the  preliminary  statement,  three 
in  number,  the  bill  of  exceptions  discloses  an  excep- 
tion to  each  of  said  several  statements,  but  does  not 
disclose  any  request  to  the  court  to  withdraw  the  sub- 
mission and  set  aside  the  panel  or  to  direct  the  jury 
to  disregard  the  statements.  In  Coleman  v.  State^  111 
Ind.  563,  this  court  said  that:  "In  the  case  under  con- 
sideration the  objectionable  remarks  of  the  prosecutor 
w^ere  made  immediately  after  the  jury  were  impan- 
eled, at  the  very  outset  of  the  trial.  If  the  court  had, 
of  its  own  motion,  set  aside  the  submission  and  dis- 
charged the  jury  without  the  appellant's  consent, 
jeopardy  having  attached,  it  might  well  hkve  been 
claimed  that  he  was  entitled  to  an  acquittal.  To  have 
made  available  error,  the  trial  court  should  have  been 
afforded  an  opportunity  to  eliminate  the  error,  by  rul- 
ing upon  a  motion  to  arrest  the  further  progress  of 
the  case.  True,  there  was  an  objection  and  an  excep- 
tion to  the  statement  of  the  prosecutor,  but  the  court 
sustained  the  objection,  and  under  its  ruling  the  ob- 
jectionable statement  was  withdrawn.  There  was, 
therefore,  no  ruling  or  decision  of  the  court  to  which 
an  exception  was  or  could  have  been  saved.  Section 
1845,  R.  S.  1881.  Our  conclusion,  therefore,  is  that, 
in  the  absence  of  a  motion  by  the  defendant  to  set 
aside  the  submission  and  discharge  the  jury,  there 
was  no  available  error  in  refusing  the  motion  for  a 
new  trial  on  account  of  the  alleged  misconduct  of  the 
prosecuting  attorney  in  his  opening  statement."  See 
also  Reed  v.  folate,  141  Ind.  116.  In  the  present  case  it 
was  the  privilege  of  the  appellant  to  have  invited  and 
insisted  upon  some,  action  of  the  trial  court,  with 
reference  to  the  alleged  misconduct,  and  to  have  based 
his  exception  upon  the  court's  ruling.    Without  doing 
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SO  he  occupies  the  position  of  the  complaining  party 
in  the  case  from  which  we  have  first  quoted,  namely: 
of  taking  an  exception  to  the  conduct  of  the  attorney 
and  not  to  any  ruling  of  the  court  However,  it  is  the 
duty  of  this  court  to  indulge  all  reasonable  presum- 
tions  in  favor  of  the  action  of  the  trial  court,  and  in 
doing  so  in  this  instance  we  must  presume,  the  con- 
trary not  appearing,  that  the  court  in  its  charges  to  the 
jury  withdrew  any  misstatements,  of  a  prejudicial 
character,  and  directed  the  jurors  to  ignore  them. 
The  bill  of  exceptions  affirmatively  discloses  that  no 
ruling  was  made  by  the  court  and  that  no  instructions 
were  given  concerning  this  question  "except  as  is  set 
out  in  its  final  instructions  to  the  jury."  That  there 
was  some  direction  to  the  jury  upon  the  subject  is  not 
only  presumed,  but  that  presumption  is  supported  by 
this  statement  of  the  court.  The  instructions  given 
are  not  in  the  reeord  by  bill  of  exceptions,  and  form  no 
proper  part  of  the  transcript.  There  are  at  the  close 
of  the  transcript  and  after  the  usual  certificate  of  the 
clerk,  what  purport  to  be  instructions  given  to  the 
jury,  but  we  are  not  advised  by  any  proper  authentica- 
tion that  they  were  all  that  were  given.  We  cannot, 
for  these  reasons,  look  to  them  to  determine  whether 
the  court  did  withdraw  the  statements  so  excepted  to. 
Objection  is  made  also  to  a  number  of  statements 
and  arguments  of  the  prosecutor  in  his  closing  argu- 
ment, which  statements  are  not  supported  by  a  bill  of 
exceptions.  It  has  been  many  times  decided  that 
matters  stated  in  a  motion  for  a  new  trial  are  not  taken 
as  true  unless  they  are  established  by  a  bill  of  ex- 
ceptions. Reed  v.  Stat€y  supra;  Heltonville  Mfg. 
Co.  V.  Fields^  138  Ind.  58.  It  is  true  that  counsel  made 
a  part  of  the  motion  what  purpgrts  to  be  the  long- 
hand copy  of  the  stenographer's  report  of  the  prose- 
cutor's argument,  but  we  know  of  no  rule  of  practice, 
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and  certainly  of  no  statute  which  makes  the  stenogra- 
pher's report,  in  no  way  certified  by  the  judge,  a  sub- 
stitute for  a  bill  of  exceptions.  It  does  not  do  so  even 
with  relation  to  the  evidence  taken  in  the  cause,  and 
much  less  so  as  to  the  truth  of  matters  contained  in  a 
motion  for  a  new  trial.  If  the  reports  should  be  ac- 
cepted as  carrying  the  force  of  an  affidavit  of  the 
stenographer  in  support  of  the  facts  contained  in  the 
motion  for  a  new  tri^l  it  would,  nevertheless,  require 
a  bill  of  exceptions  to  bring  it  into  the  record. 

CM:her  questions  are  suggested  by  counsel  for  appel- 
lant, but  they  are  controlled  by  what  we  have  already 
said  in  passing  upon  the  questions  above  considered. 

Finding  no  available  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  affirmed. 

Filed  April  17, 1896. 
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No.  17.777. 

Moores  v.  Hare  et  al. 

Will.— Devise  of  Real  Estate.— Life  Estate. — Remainder. — A  clause 
in  a  wiU  devising  to  testator's  daughter  certain  real  estate  ''for 
and  during  her  natural  life  as  a  life-estate,  and  not  in  fee,  at  her  1I44   673i 

fl66     4A3 

death  to  go  to  her  children  in  fee  simple.    If  any  child  of  hers  shaU  '  ^^   4^ 

have  died  leaving  a  child  or  children,  then  the  portion  of  said  real  . 

estate,  that  would  have  gone  to  the  parent,  shaU  go  to  such  child    ^^  ^ 
or  children,' — vests  in  the  children  of  such  daughter  an  estate  in 
remainder,  which  takes  effect  immediately  upon  the  death  of  the 
testator,  the  enjoyment  thereof  l^eing  postponed  imtil  after  the 
death  of  their  mother. 

From  the  Marion  Circuit  Court 

M.  Moores^  for  appellant. 

E.  E.  Stevenson^  for  appellees. 
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Monks,  J. — Appellant  brought  this  action  against 
appellees  to  quiet  title  to  certain  real  estate.  The 
complaint  alleges  ^^that  on  March  17, 1882,  Stoughton 
A.  Fletcher  died,  leaving  a  will  which  contained  the 
following  provision:  *I  give  and  devise  to  my 
daughter,  Maria  F.  Ritzinger,  for  and  during  her 
natural  life,  as  a  life-estate  and  not  in  fee,  the  follow- 
ing real  estate:  Lot  number  seven  (7)  in  West's  Heirs' 
addition  to  the  city  of  Indianapolis,  in  Marion  county, 
Indiana,'  and  other  land.  Mt  the  death  of  her,  said 
Maria  F.  Ritzinger,  all  the  said  real  estate  so  devised 
to  her  for  life  shall  go  to  her  children  in  fee  simple. 
If  any  child  of  hers  shall  have  died,  leaving  a  child  or 
children,  then  the  portion  of  said  real  estate  that 
would  have  gone  to  the  parent  shall  go  to  such  child 
or  children.' 

"That  at  the  time  of  the  probating  of  the  will, 
Maria  F.  Ritzinger  was  a  widow  and  unmarried, 
and  is  still  unmarried,  and  that  she  had  then  four  chil- 
dren, of  whom  one  has  since  died  intestate,  unmarried 
and  without  children  or  their  descendants,  the  other 
three  being  now  of  age,  two  of  them  being  married, 
one  being  the  mother  of  the  defendants,  Myla  F.  and 
Julia  F.  Briggs,  and  the  other  the  mother  of  the  de- 
fendant, Helen  Hare;  that  Maria  F.  Ritzinger,  and  all 
of  her  children,  with  the  husbands  of  the  two  that  are 
married,  have  united  in  conveying  to  plaintiff  the 
property  the  title  to  which  is  sought  to  be  quieted. 
And  plaintiff  asks  that  his  title  to  this  property  be 
quieted  as  to  the  defendants,  who  are  grahdchildren 
of  Maria  F.  Ritzinger." 

To  this  complaint  appellees  filed  a  demurrer,  which 
was  sustained  by  the  court,  and  appellant  refusing  to 
plead  further,  judgment  was  rendered  in  favor  of  ap- 
pellees. 

The  only  question  presented  is  whether  that  portion 
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of  the  will  giving  Maria  F.  Ritzinger  a  life-estate  in 
certain  lands  created  a  vested  or  contingent  re- 
mainder in  her  children.  It  is  settled  law  that  words 
of  survivorship  in  a  will,  unless  there  is  a  manifest  in- 
tent to  the  contrary,  always  relate  to  the  death  of  the 
testator,  and  that  in  the  absence  of  contrary  intent  a 
will  always  speaks  as  from  the  testator^s  death. 
Heilman  v.  Heilman,  129  Ind.  69  (63,  64),  and  cases 
cited;  Harris  v.  Carpenter,  109  Ind.  540;  Hoover  v. 
Hoover,  116  Ind.  498;  Wright  v.  Charley,  129  Ind. 
257,  and  cases  cited. 

It  is  an  established  rule  that  the  law  not  only  favors 
the  vesting  of  remainders,  but  it  also  presumes  that 
words  postponing  the  estate  relate  to  the  beginning  of 
the  enjoyment  of  the  remainder  and  not  to  the  vesting 
of  such  estate.  In  the  absence  of  a  clear  manifesta- 
tion of  the  intention  of  the  testator  to  the  contrary,  an 
estate  will  be  held  to  vest  at  the  earliest  possible 
period.  The  intent  to  postpone  must  be  clear  and 
manifest  and  must  not  arise  by  mere  inference  or  con- 
struction. Davidson  v.  Koehler,  76  Ind.  398  (409,  410); 
Hoover  v.  Hoover,  supra;  Amos  v.  Amos,  117  Ind.  37; 
Harris  v.  Carpenter,  supra;  Borgner  v.  Brown,  133 
Ind.  391,  and  cases  cited.  Bruce  v.  Bissell,  119  Ind. 
525  (529,  530);  Wright  v.  Charley,  supra-.  Fowler  v. 
Duhme,  143  Ind.  24§,  and  cases  cited. 

In  Harris  v.  Carpenter,  supra,  the  will  gave  to  the 
testator's  wife  certain  real  estate  during  her  life,  and 
provided  that  "at  her  death  the  same  shall  be  the 
property  of  and  pass  to  my  daughter,  Laura  Car- 
penter, in  fee;  but  if  the  said  Laura  be  not  living,  then 
to  her  heirs  forever."  This  court  held  that  the  sur- 
vivorship provided  for  in  the  last  clause  had  reference 
to  the  time  of  the  death  of  the  testator,  and  that  upon 
his  death  Mrs.  Carpenter  became  seized  of  a  vested 
remainder  in  fee. 
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In  Hoover  v.  Hoover j  supra,  the  testator  devised  to 
his  wife  certain  real  estate  during  life  and  provided 
that  at  her  death  the  undivided  one-half  thereof 
should  "pass  in  fee  simple  to  my  son,  Andrew  Hoover, 
if  he  be  then  living,  and  if  he  be  dead,  then  to  his 
widow  until  her  death  or  marriage,  and  at  her  death 
or  marriage,  then  to  go  to  his  heirs,  and  if  no  heirs  be 
living,  then  said  lands  shall  pass  to  the  heirs  of  Daniel 
Hoover,  the  testator/^  This  court  held  that  Andrew 
Hoover  took  an  estate  in  fee  simple,  in  remainder 
which  vested  immediately  upon  the  death  of  the  testa- 
tor, but  which  he  could  only  enjoy  in  possession  after 
the  termination  of  the  life-estate  of  his  mother. 

In  Heihiian  v.  Heilrtmn,  supra,  the  testator  gave  to 
his  wife  the  residue  of  his  real  estate  and  personal 
property  during  her  natural  life,  and  so  long  as  she  re- 
mained unmarried,  and  provided  that  after  her  death, 
that  the  same  should  "be  divided  in  equal  shares 
among  all  my  children,  and  should  any  of  my  children 
be  dead  and  have  left  children  then  they  shall  be  en- 
titled to  the  distributive  share  of  their  parents." 

This  court  held  that  the  children  of  the  testator 
took  a  vested  interest  in  the  part  of  the  estate  covered 
by  this  clause,  at  the  time  of  the  death  of  the  testator, 
the  enjoyment  of  which  was  postponed  during  the  life 
of  the  widow. 

In  Borgner  v.  Brovm,  supra,  the  language  of  the  part 
of  the  will  in  controversy  was  as  follows:  "I  devise 
to  my  wife  the  farm  during  her  natural  life;  at  the 
death  of  my  wife  the  real  estate  aforesaid,  I  devise 
to  my  son  James  (Helms).  If  James  should  die  without 
issue,  the  above  real  estate  to  descend  to  his  wife  if 
living  and  the  remainder  to  go  to  his  children." 

James  Helms  died  before  the  testator.  This  court 
held  that  James  Helms,  if  he  had  survived  the  testa- 
tor, would  have  taken  a  fee  in  said  lands  immediately 
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upon  the  death  of  the  testator,  subject  to  the  life- 
estate  of  his  mother.  That  said  James  having  died 
before  the  death  of  the  testator,  his,  James',  widow 
took  under  the  will  one-third  of  said  real  estate  in  fee 
simple  subject  to  the  life-estate  of  the  testator's 
widow,  and  the  remaining  two-thirds  to  the  testator's 
childi'en,  subject  to  said  life-estate. 

In  TindaU  v.  Miller,  143  Ind.  337,  the  clause  of  the 
will  in  controversy  was  as  follows:  "  ^I  give  and  be- 
queath to  my  beloved  wife,  Sarah,  the  east  half  of  my 
present  dwelling  house  and  lot  (describing  the  prop- 
erty) so  long  as  she  may  live.  *  *  *  *  And  at  the 
death  of  my  said  wife  the  above  described  property 
shall  pass  absolute  to  my  daughter,  Julia,  if  she  still 
survive.  If  she  shall  be  deceased,  it  is  my  desire  that 
the  property  do  pass  to  her  heirs.' "  Both  the  wife 
Sarah  and  daughter  Julia  survived  the  testator.  After 
the  death  of  the  testator  the  devisees,  Sarah  and  Julia, 
sold  and  conveyed  the  property  devised  by  deed  duly 
executed.  After  which  they  both  died  before  the  com- 
mencement of  the  action,  the  daughter  dying  before 
her  mother,  leaving  heirs.  This  court  held  that  the 
daughter  Julia  took  a  vested  remainder,  the  enjoy- 
ment of  which  was  postponed  until  the  death  of  her 
mother,  the  life  tenant,  and  that  the  deed  of  herself 
and  mother  passed  to  the  grantees  a  perfect  title  in 
fee  simple. 

These  cases  are  similar  to  the  case  before  us,  and 
we  think  this  case  must  be  ruled  by  them. 

There  being  no  manifest  intent  to  the  contrary,  it 
will  be  presumed  that  the  clause  providing  that  at  the 
death  of  Maria  P.  Ritzinger  the  real  estate  devised 
should  go  to  her  children  in  fee  simple  relates  to  the 
beginning  of  the  enjoyment  of  the  remainder,  and  not 
to  the  vesting  of  that  estate,  and  that  the  clause, 
Vol.  144—37 
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^'If  any  child  of  his  shall  have  died  leaving  a  child  or 
children/'  has  reference  to  death  during  the  life  time 

of  the  testator.  Under  the  rules  which  we  have  stated 
and  authorities  cited,  we  think  it  is  clear  that  the  chil- 
dren of  Mrs.  Ritzinger  took  a  remainder  in  said  real 
estate  which  vested  immediately  on  the  death  of  the 
testator,  the  enjoyment  of  which  was  postponed  until 
the  death  of  their  mother. 

It  follows  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  complaint. 

Judgment  reversed,  with  instructions  to  overrule 
the  demurrer  to  the  complaint  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

FUed  April  17,  1896. 


No.  16,879. 

Coffin  et  al.  v.  The  State. 

164  490  Damaobs.— Breach   of  Contract.— Sale  of  State  Bonds.-^Besale, — 

Damages  for  the  breach  of  a  oontract  for  the  sale  of  bonds  do  not 
include  the  profit  lost  by  inability,  by  reason  of  the  breach,  to  ful- 
fill a  contract  for  the  resale  of  the  bonds  at  an  advance,  in  the  ab- 
sence of  any  notice  to  or  knowledge  by  the  party  in  default  of  the 
contemplated  resale,  but  the  measure  of  damages  is  the  increase  in 
the  market  value  of  the  bonds  at  the  time  of  such  breach. 
Appellate  Procedure. — Nominal  Damages. — Failure  to  Assese, — 
Reversal. — The  failure  to  assess  nominal  damages  for  breach  of  a 
contract,  is  not  an  error  that  affects  the  substantial  rights  of  a{^>el- 
lantSt  entitling  them  to  a  reversal. 

From  the  Marion  Superior  Court 

C.  MartindalCj  for  appellants. 

W.  A.  Ketcham,  Attorney-General,  for  State. 
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MoCabe,  J. — ^The  appellants,  as  partners  in  the 
banking  business  under  the  firm  name  and  style  of 
Coffin  &  Stanton,  sued  the  State  of  Indiana  to  recover 
damages  for  the  breach  of  the  following  alleged  con- 
tract, namely: 

"Office  of  S.  P.  Sheerin  &  Co., 
"Bbokebs  and  Appraisers  of  Eealty. 

*' Indianapolis,  Ind.,  March  17,  1887. 

*'  To  the  Gk>Temor.  Treasurer  and  Auditor  of  State, 

Indianapolis,  Ind. : 

•^Gentlemen — ^We  will  take  your  proposed  State 
loan  of  |330,000  to  run  five  years,  and  to  be  redeem- 
able at  the  pleasure  of  the  State  in  two  years,  for 
which  we  will  take  the  bonds  of  the  State  at  par  bear- 
ing three  and  three-tenths  (3  3-10)  per  centum  inter- 
est, payable  semi-annually;  principal  and  interest 
payable  in  New  York. 

.  Respectfully  submitted, 

''Coffin  &  Stanton, 
"ByS.  P.  Shkebin." 

''Indianapous,  Ind.,  March  17,  1887. 
'*The  above  proposition,  $330,000,  8  S-IO  per  centum^ 
18  hereby  accepted. 

.''Isaac  P.  Gray,  (Jovemor, 

"J.  A.  Lemcke,  Treasurer  of  State, 
"Bruce  Carr,  Auditor  of  State." 

The  damages  claimed  as  arising  out  of  the  alleged 
breach  of  the  above  contract  and  the  breach  thereof 
are  alleged  as  follows:  "That  in  pursuance  of  said 
contract  and  acting  upon  said  contract,  the  plaintiffs 
immediately  resold  said  bonds  in  the  State  of  New 
York,  at  a  figure  which  would  net  these  plaintiffs  the 
sum  of  ♦  ♦  ♦  $3,564.00;  that,  thereafter,  the  said 
State  officers    ♦    ♦    ♦    did,  on  the  21st  day  of  March, 
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1887,  notify  the  said  plaintiffs  that  they  would  not 
perform  the  contract  *  *  *;  that  the  State  of  In- 
diana has  failed  to  perform  its  contract  *  *  as  afore- 
said *  *  and  still  fails  and  refuses  to  perform  the 
same  though  plaintiffs  have  stood  ready  and  have 
offered  to  perform  their  part  of  said  contract." 

The  superior  court  overruled  a  demurrer  to  the  com- 
plaint, and  the  issues  formed  thereon  were  tried  by 
the  court,  resulting  in  a  general  finding  for  the  de- 
fendant, upon' which  judgment  was  rendered  over  the 
plaintiffs'  motion  for  a  new  trial.  The  action  of  the 
court  in  overruling  the  later  motion  is  the  only  error 
assigned;  and  the  only  ground  or  reason  assigned  in 
the  motion  for  a  new  trial  is  that  the  decision  is  not 
sustained  by  and  is  contrary  to  the  law  and  the  evi- 
dence. It  is  not  claimed  that  the  evidence  makes  any 
better  case  than  the  complaint. 

The  natural  presumption  arising  from  the  facts 
stated  in  the  complaint, aside  from  the  special  circum- 
stances of  the  alleged  resale  of  the  bonds  by  the  plain- 
tiffs before  they  got  them  at  a  profit  of  f3,564.00,  was 
that  the  bonds  were  worth  the  money  which  was  to  be 
paid  for  them,  and  the  money  was  worth  the  bond& 
Where  the  goods  are  contracted  for,  as  was  the  case 
here,  to  be  paid  for  on  delivery,  the  measure  of  dam- 
ages for  non-delivery  is  the  difference  between  the 
market  value  of  the  goods  and  the  contract  price  at  the 
time  fixed  for  delivery.  Frink  v.  Tatnuin^  36  Ind.  259; 
Beard  v.  ^loan^  38  Ind.  128;  VicJcery  v.  McCormick,  117 
Ind.  594.  Therefore,  if  between  the  date  of  the  con- 
tract and  the  time  fixed  for  delivery  or  the  breach  of 
the  contract  there  was  no  change  in  the  market  value 
of  the  bonds,  the  defendant  could  be  held  liable  onlv 
for  nominal  damages.  Rosenhaum  v.  McThomaSj  34 
Ind.  331. 

There  is  no  allegation  in  the  complaint,  and  it  is  not 
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claimed,  that  there  is  any  showing  in  the  evidence 
that  there  had  been  any  increase  in  the  market  value 
of  the  bonds  between  the  date  of  the  contract,  March 
17,  and  the  date  of  its  breach,  the  2:^st  day  of  the  same 
month.  Therefore,  for  aught  that  is  shown  outside  of 
the  alleged  special  resale  of  the  bonds  by  them,  the 
plaintiffs'  money  in  their  pocket  is  worth  as  much  as 
the  bonds,  and  therefore  they  are  not  damaged  by  the 
failure  to  get  it  exchanged  for  something  of  no  more 
value  than  their  money,  which  they  still  retain. 

It  remains  to  be  determined  whether  the  proof  of 
the  allegation  that  the  plaintiffs,  acting  upon  said  con- 
tract, immediately  resold  said  bonds  in  the  State  of 
New  York  at  a  net  profit  of  $3,564.00,  affords  any 
ground  for  recovery  of  that  or  any  other  sum  as  dam- 
ages for  the  breach  of  the  alleged  contract.  The 
natural  presumption  would  arise  from  the  written  in- 
strument itself,  that  plaintiffs  were  buying  the  bonds 
for  the  profit  to  be  derived  from  the  semi-annual  in- 
terest at  the  rate  of  3  3-10  per  centum  thereon.  Under 
such  circumstances  both  parties  to  the  contract  would 
have  full  notice  that  the  market  value  of  the  bonds 
would  be  the  measure  of  damages. 

There  is  no  allegation  in  the  complaint  that  the  de- 
fendant or  her  agents  had  any  notice  or  knowledge  of 
the  contemplated  resale  of  the  bonds  by  the  plaintiffs. 
The  rule  in  such  cases  is  stated  in  5  Am.  and  Eng. 
Ency.  of  Law,  13-14,  thus:     ''The  liability  for  a  breach 

of  contract  is  less  extensive  than  that  for  a  tort;  in- 
volving only  such  consequences  as  were  the  direct  re- 
sult of  the  breach,  and  were  within  the  contemplation 
of  the  parties  at  the  time  of  the  formation  of  the 
contract 

"(a)  Hadley  v.  Baxendale^  the  leading  English  (;ase 
on  this  subject,  and  one  followed  by  the  American 


682  SUPREME  COURT  OP  INDIANA, 

Coffin  et  al.  v.  The  State. 

courts,  has  been  considered  to  lay  down  the  follow- 
ing rules  as  to  damages  for  the  breach  of 
contract:  ^First,  that  damages  which  may  fairly 
and  reasonably  be  considered  as  naturally  aris- 
ing from  a  breach  of  contract,  according  to  the  usual 
course  of  things,  are  always  recoverable/  Among 
such  are  losses  caused  by  the  loss  of  a  season,  the  fall 
of  the  market,  any  increased  expense  caused  the  plain- 
tiff by  the  breach,  or  substantial  inconvenience  from 
that  cause.    *    * 

'^Damages  arising  out  of  the  usual  course,  but  from 
peculiar  circumstances,  are  too  remote,  unless  the 
special  circumstances  were  known  to  the  defendant 
at  the  time  of  the  breach." 

Parties  to  the  contract  are  not  supposed  to  know 
more  of  one  another's  affairs  than  may  be  communi- 
cated to  them,  nor  to  consider  existing  or  contemp- 
lated transactions  with  other  persons  unless  these  are 
made  known  to  them.  Hence  the  losses  on  collateral 
engagements  depending  on  the  fulfillment  of  the  prin- 
cipal contract  are  too  remote  to  be  considered  in  esti- 
mating the  damages  for  the  breach  of  the  principal 
contract.  Lawrence  v.  Wardwell^  6  Barb.  (N.  Y.)4:23; 
Harper  v.  Miller^  27  Ind.  277;  5  Am.  and  Eng.  Ency. 
of  Law,  15,  and  authorities  cited  in  note.  To  the  same 
effect  is  Sedgwick  on  Damages  (6th  ed.),  page  79,  and 
authorities  there  cited.  Vickery  v.  McCormick^  supra^ 
in  effect,  holds  the  same  thing.  It  follows  from  what 
we  have  said  that  the  most  the  ap{>ellants  were  entitled 
to  recover  was  mere  nominal  damages. 

The  failure  to  assess  nominal  damages  is  not  an  error 
that  affects  the  substantial  rights  of  appellants.  Pat- 
ton  V.  Hamilton,  12  Ind.  256;  Hacker  v.  Blake,  17  Ind. 
97;  Black  Y.  Coan,  48  Ind.  385;  Mahoney  y.  Rabbins^ 
49  Ind.  146;  Wimberg  v.  Schwegeman,  97  Ind.  628. 
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The  superior  court,  therefore,  did  not  err  in  over- 
ruling appellants'  motion  for  a  new  trial. 
Judgment  affirmed. 

Filed  April  17, 1S96. 


No.  17,1W. 

Board  op  Commissioners  of  Huntington  Co.  v. 

Heaston. 

CoNTRAOT.^JmpZted  AssumpsU.^Money  Paid  County  Auditor  on 
Unlawful  Claims.^ An  action  will  lie  in  favor  of  a  county  against 
a  county  auditor  to  recover  money  ordered  paid  to  and  received  by 
him  upon  an  unlawful  claim. 

County  Commissioners. — Allowing  Unlawful  Claim,-— County  Not 
Liable, — The  board  of  county  commissioners  cannot  bind  the  county 
by  allowing  and  ordering  to  be  paid  an  unlawful  claim. 

Same. — Allowance  an  Administrative  Act. — Res  Adjudicata. — The 
allowance  of  a  claim  against  a  county  by  the  board  of  county  com 
missioners,  is  an  act  by  it  in  its  administrative  capacity,  and  is  not 
conclusive  as  a  judicial  determination,  under  section  7830,  R.  S. 
18d4,  making  it  a  duty  of  such  board  to  *'  aUow  all  amounts  charge- 
able "  against  the  county. 

Evidence.— Burden  of  Proof.— County.— Recovery  of  Illegal  Claim 
Ordered  Paid. — The  burden  is  on  the  county,  in  an  action  to  recover 
a  claim  ordered  paid  by  the  board  of  county  commissioners,  to 
show  that  the  claim  was  not  a  legal  charge  against  the  county. 

Payment. — County. — Illegal  Claim. — Payment,  under  an  allowance 
of  claims  made  by  the  board  of  county  commissioners  in  defiance 
of  a  positive  statute,  is  not  a  payment  by  the  county,  within  the 
rule  that  a  payment  under  mistake  of  law  cannot  be  recovered. 

Maxim. — Judge. — No  one  can  be  a  judge  in  his  own  case. 

From  the  Huntington  Circuit  Court. 

L.  T.  Milligan,  O.  W.  Whitelock,  S.  E.  Cook,  B. 
K.  Elliott  and  W.  F.  Elliott,  for  appellant. 

Spencer  &  Branyan,  Kenner  &  Lesh  and  A.  C.  Har- 
ris, for  appellee. 
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Jordan,  J. — This  was  an  action  against  the  appel- 
lee, by  the  appellant,  the  board  of  commissioners  of 
Huntington  county,  to  recover  of  the  former  the  sum 
of  $7,221.90,  alleged  to  have  been  allowed  him  as  aud- 
itor of  said  county  by  its  commissioners  in  violation 
of  the  statutes.  Upon  a  trial  had  there  was  a  judg- 
ment rendered  in  effect  that  the  appellant  take  noth- 
ing by  the  action,  and  that  appellee  recover  his  cost, 
and  to  reverse  this  judgment  appellant  prosecutes  this 
appeal.  The  complaint  alleges  substantially  the  fol- 
lowing facts : 

That  the  appellee,  Heaston,  was  elected  and  served 
as  auditor  of  Huntington  county,  from  the  1st  day  of 
November,  1887,  to  November  1,  1891;  that  he  was 
paid  and  received  for  said  term  as  such  officer  all 
salary  and  compensation  allowed  by  law;  that  during 
his  term,  notwithstanding  the  fact  that  he  had  been 
paid  and  received  from  the  county  all  of  his  salary 
and  compensation  allowed  him  by  law,  he,  under  the 
color  of  said  office,  illegally  taxed  up  fees,  and  in  viola- 
tion  of  law  demanded,  extorted,  and  received  payment 
of  the  same,  in  his  official  capacity,  from  the  county  ; 
the  said  fees  not  being  allowable  under  the  statutes  of 
the  State.  Here  follows  an  itemized  list  of  fees  so 
taxed  and  received  by  appellee  from  the  county, 
amounting  in  the  aggregate  to  |7,221.90,  for  which 
judgment  is  demanded.  This  schedule  filed  as  an  ex- 
hibit, and  made  a  part  of  the  complaint,  shows  among 
other  things  certain  sums  of  money  received  by  the 
appellee  from  the  county  arising  out  of  fees  taxed  and 
charged  by  him  in  highway  cases,  gravel-road  matters, 
and  ditch  proceedings  before  the  board  of  commis- 
sioner, and  for  filing  papers  in  his  office,  etc.  A  de- 
murrer being  overruled  to  the  complaint,  appellee 
then  filed  an  answer  in  two  paragraphs,  the  first  of 
which  was  a  denial.     By  the  second  paragraph,  he  ad- 
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mitted  that  he  had  received  the  sums  of  money  as 
charged  in  the  complaint,  but  averred  the  facts  that 
he  presented  the  claims  in  an  itemized  and  verified 
account,  as  due  and  owing  to  him  by  the  county,  to  its 
board  of  commissioners  while  in  legal  session  for  the 
transaction  of  business,  and  that  the  said  board  al- 
lowed the  same  against  the  county,  and  by  an  order  of 

record  directed  that  the  money  be  paid  out  of  the 
county  treasury,  and  that  it  was  so  paid  to  him  upon 
a  warrant  drawn  upon  the  treasurer  thereof. 

He  further  alleges  therein  that  the  claims  were  al- 
lowed and  the  money  paid  to  him  in  good  faith,  and 
that  the  orders  of  the  board  allowing  the  same  were 
not  appealed  from,  and  are  in  full  force  and  effect,  and 
that  the  sums  of  money  so  allowed  and  paid  to  him  are 
the  identical  ones  and  upon  the  same  accounts  de- 
scribed in  the  complaint,  and  for  which  a  recovery  is 
sought,  and  that  said  orders,  or  judgments,  so  made 
and  entered  by  the  board  of  commissioners  were  a 
full,  final,  and  complete  adjudication  of  all  the  mat- 
ters alleged  in  the  complaint  between  the  same  ident- 
ical parties  herein,  and  that  plaintiff  is  thereby 
estopped  from  recovering  anything  in  this  action. 

A  demurrer  to  this  paragraph  for  insufficiency  of 
facts  was  overruled  and  excepted  to,  and  the  plaintiff 
was  ruled  to  reply. 

The  action  of  the  court  in  overruling  the  demurrer 
to  this  paragraph  of  the  answer  is  tl^e  first  error  as- 
signed and  presented  by  the  appellant,  and  is  virt- 
ually treated  as  the  chief  question  for  the  considera- 
tion of  this  court. 

The  contentions  of  the  learned  attorneys  for  appel- 
lant are,  in  the  main,  that  these  allowances  were 
made  by  the  county  commissioners  in  defiance  of  law  ; 
that  the  latter  were  guilty  of  a  crime  in  so  doing;  that 
appellee  received  the  county's  money  and  converted 
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the  same  to  his  own  use  without  authority  of  law,  and 
that  the  county  is  not  bound  by  this  unauthorized  or 
forbidden  act,  nor  precluded  from  recovering  the 
money  back  from  the  appellee,  and  among  their  cita- 
tions they  refer  to  section  2105,  R  S.  1894  (section 
2018,  R.  S.  1881),  and  sections  6543,  6544,  6548,  6549, 
B.  S.  1894.  The  latter  being  sections  2,  3,  7  and  8  of  an 
act  in  force  June  5, 1883.  Acts  of  1883,  page  48.  Also 
section  7853,  K.  8.  1894  (section  5766,  R  S.  1881)- 
They  further  insist  that  conceding  that  the  commis- 
sioners allowed  the  claims  to  appellee,  as  he  alleges, 
however,  in  doing  so  they  acted  in  their  administra- 
tive or  ministerial  capacity,  and  not 'as  a  court,  and 
that  the  principle  of  res  adjudicata  does  not  apply,  and 
the  county  is  not  estopped  to  inquire  into  the  illegal- 
ity of  these  allowances. 

They  further  contend  that  conceding  that  they 
acted  in  the  matter  as  a  court,  the  claims  allowed 
were  forbidden  by  law;  and  hence  there  was  an  ab- 
sence of  jurisdiction.  While  upon  the  side  of  appellee, 
his  learned  counsel  contend  that  in  allowing  these 
claims  in  the  manner  and  form  as  shown  by  this  para- 
graph of  the  answer,  the  board  of  commissioners 
of  Huntington  county  acted  as  a  court,  and  in  pass- 
ing upon  and  allowing  these  claims  in  favor  of  ap- 
pellee, it  exercised  its  judicial  powers,  and  that  it  had 
jurisdiction  in  the  premises,  and  that  its  judgments 
rendered  under  .the  alleged  facts  are  valid  and  a  com- 
plete bar  and  estoppel  against  the  county.  They  also 
insist  that  the  board  having  the  power  to  judicially 
act  and  decide  in  the  matter,  its  judgments,  right 
or  wrong,  are  binding  upon  the  county,  and  cannot  be 
collaterally  called  in  question. 

The  contentions  and  argument  of  appellee's  coun- 
sel from  their  standpoint  are  to  some  extent  sup- 
ported by  authorities  cited,  among  which  are  de- 
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cisions  of  this  court  The  manifest  theory  of  the 
cause  of  defense,  as  outlined  by  the  facts  alleged  in 
this  answer,  is  that  of  res  fvdicata.  It  is  a  confession 
of  appellant's  cause  of  action,  but  seeks  to  avoid  it 
upon  the  ground  that  the  claims  mentioned  in  the 
complaint  have  been  adjudicated  between  the  parties 
in  the  commissioners'  court,  and  that  appellant  is 
thereby  estopped  from  contradicting  in  this  action  the 
verity  and  binding  force  of  the  alleged  judgment 
rendered. 

The  trial  court,  in  overruling  the  demurrer  to  this 
answer,  in  effect,  adjudged  that  the  facts  therein 
averred  were  sufficient  to  constitute  this  defense. 
Boards  of  commissioners,  under  the  law,  in  the  dis- 
charge of  their  duties  have,  at  least,  a  dual  character. 
In  some  respects  they  act  judicially,  and  the  law  re- 
gards them  as  a  court,  and  from  their  decision  an  ap- 
peal lies  in  this  State  under  section  5772,  B.  S.  1881 
(section  7869,  R  S.  1894),  by  a  party  aggrieved,  to  a 

higher  court  In  other  respects  they  act  in  an  admin- 
istrative capacity,  as  the  representative  of  the  county. 
See  section   197,  Elliott  Gen.  Prac.,  and  cases  there 

cited.  When  they  rightfully  exercise  their  powers  as 
a  court,  it  is  settled  by  the  authorities  that  they  are 
to  be  treated  as  such,  and  their  judgments  rendered, 
or  orders  made,  cannot  be  collaterally  impeached,  and 
the  principles  of  former  adjudication  are  applicable 
thereto.  But  if,  upon  the  contrary,  the  commissioners 
of  Huntington  county  did  not,  under  the  law  in  allow- 
ing the  claims  of  appellee,  act  as  a  court,  but  were 
simply  in  the  discharge  of  administrative  duties,  and 
that  the  orders  so  made  can  be  said  to  be  but  quasi- 
judicialy  then,  we  think,  it  must  follow,  as  a  legal  con- 
sequence, that  the  appellee  cannot,  by  virtue  of  his  de- 
fense alleged,  shield  himself  from  liability  as  against 
appellant's  right  to  recover  the  money  which  he,  as  it 
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is  averred,  has  extorted  and  received  in  defiance  of 
law.  The  next  inquiry  is:  In  what  character  did  the 
bommissioners  act,  and  what  functions  were  they  dis- 
charging when  they  allowed  the  claims  or  demands 
of  appellee,  in  controversy? 

By  section  7815,  K.  S.  1894  (section  5731,  R  S.  1881), 
the  board  of  commissioners  seems  to  be  created  in  the 
first  place  for  "transacting  county  business."  How- 
ever, it  is  well  settled  that  these  boards  have  such 
other  powers  and  duties,  judicial  and  otherwise,  as 
may  be  lodged  in  them  by  the  legislature.  Section 
7830,  R.  S.  1894  (section  5745,  R.  S.  1881),  prescribes 
their  duties,  among  which  are : 

"2d«  To  allow  all  accounts  chargeable  against  such 
county. 

"4th.  To  perform  all  other  duties  that  may  be  en- 
joined on  them  by  any  law  of  this  State." 

It  is  true,  as  we  have  said,  that  under  this  last  pro- 
vision in  the  discharge  of  duties  enjoined  upon  them 
by  statute,  the  commissioners,  in  many  cases  not  nec- 
essary here  to  mention,  act  as  a  court,  and  their  de- 
cisions are  regarded  as  judgments,  from  which  an  ap- 
peal will  lie  under  section  5772,  mipra^  which  grants 
appeals  generally  to  the  circuit  court. 

It  is  likewise  true  that  when  administrative  duties 
are  enjoined  upon  these  boards  by  law,  from  their 
action  thereon,  no  appeal  can  be  taken  unless 
especially  authorized  by  statute.  Boards  etc.j  v.  Dam, 
136  Ind.  603  (22  L.  R.  A.  515). 

The  statute  relative  to  the  collection  or  allowance 
of  claims  against  a  county,  has,  in  latter  years,  under- 
gone some  changes,  and  such  a  construction  has  been 
placed  upon  this  procedure  by  the  courts  of  the  State 
that  indicate  a  holding  to  the  effect  that,  at  least  as 
the  law  now  stands,  the  commissioners,  in  hearing  the 
claims  of  a  creditor  of  the  county,  do  not  act  in  their 
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judicial  capacity.    By  an  act  of  1879  provisions  were 
made  for  the  filing  and  allowance  of  claims. 

The  first  section  of  that  act,  which  is  section  7845, 
R  S.  1894  (section  5758,  R.  S.  1881),  provides: 

"That  any  person  or  corporation  having  a  4egal 
claim'  against  any  county,  shall  file  it  with  the  aud- 
itor to  be  presented  by  him  to  the  board." 

Section  2  (section  7846,  R  S.  1894,  section  5759, 
R.  S.  1881)  requires  the  commissioners  to  examine 
into  the  merits  of  all  claims  so  presented,  and  they 
may,  in  their  discretion,  allow  the  same  in  whole  or 
in  part 

Section  3  provides  for  an  appeal  to  the  circuit  court, 
and  section  4  provided  that  no  court  should  have  orig- 
inal jurisdiction  of  any  claim  against  a  county,  except 
in  the  manner  provided  in  the  act  By  an  act  of  1885 
(Acts  1885,  page  80),  section  3  of  the  act  of  1879  was 
amended  and  now  exists  as  section  7856,  R.  S.  1894. 

In  the  case  of  BdsSy  etc. ,  Works  v.  Boards  etc.  ,116  Ind. 
234,  this  legislation  was  reviewed,  and  it  was  there 
held,  in  effect,  by  this  court,  that  under  the  law  as  it 
stood  subsequent  to  the  amendment  of  1885,  the 
presentation  of  the  claim  to  the  commissioners,  in  the 
first  instance,  was  but  a  condition  precedent  to  the 
claimant's  right  to  institute  a  suit  upon  it  in  the  cir- 
cuit or  superior  court. 

Mitchell,  J.,  speaking  for  the  court  in  that  case,  on 
page  239  of  the  opinion,  said : 

"After  a  good  deal  of  hesitation  we  are  constrained 
to  the  conclusion,  that  the  purpose  of  the  act  as  it  now 
stands  was  to  require  claims  against  counties  to  be 
first  presented  to  the  respective  boards  of  commission- 
ers before  bringing  suit  This  is  to  the  end  that  a 
county  shall  not  be  involved  in  litigation  which  might 
be  avoided  by  affording  it  the  opportunity  to  dis- 
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judicially.  It  may  be  said,  however,  that  in  view  of 
the  fact  that  at  the  time  of  the  enactment  of  the 
statute  in  regard  to  filing  claims,  there  existed  a  gen- 
eral right  of  appeal  from  all  judicial  decisions  of  the 
board  under  the  section  to  which  we  have  referred, 
but  notwithstanding  this  fact  the  legislature  did 
especially  authorize  an  appeal  from  an  order  disallow- 
ing a  claim  in  whole  or  in  part,  that  fact  might  per- 
haps be  accepted  at  least  as  evidence  tending  to  show 
a  legislative  recognition  that  the  act  of  the  board  in 
the  matter  of  allowing  claims  was  not  judicial,  and 
that  therefore  an  appeal  would  not  lie  therefrom  un- 
der the  section  authorizing  appeals  in  general.  •  This 
latter  statute  applies  to  decisions  of  the  board  which 
are  of  a  judicial  character,  and  is  not  applicable  to 
those  made  in  matters  pertaining  to  its  administrative 
or  ministerial  duties,  and  we  must  presume  that  the 
legislature  recognized  that  fact.  Bunnell  v.  Boards 
etc.j  124  Ind.  1.  It  is  held  by  the  following  decisions 
that  the  allowance  of  a  claim  bv  a  board  of  commis- 
SI  oners  is  not  conclusive,  but  only  prima  facie  evidence 
of  its  correctness,  and  in  effect  not  res  adjudicata. 
Commissioners  v.  Keller,  6  Kan,  510 ;  Board  of  Su- 
perv.  V.  CatletVs  Exs.,  86  Va.  158;  Albemathy  v. 
Phifer,  84  N.  C.  711. 

As  bearing  upon  the  question  see  also  Hunt  v.  State, 
ex  rel,  93  Ind.  311;  Wolfe  v.  State,  ex  rel,  90  Ind'.  16; 
Bunnell  v.  Board,  etc. ,  supra,  and  State,  ex  rel.j  v. 
Board,  etc.,  136  Ind.  207.  Again,  if  we  consider 
the  question  from  another  standpoint,  we  must 
reach  the  conclusion  that  the  county  is  not  estopped 
or  precluded  from  calling  in  question  the  order  of 
the  board  allowing  the  claims,  for  the  reason  that 
there  is  an  absence  of  mutuality.  One  of  the  es- 
sential elements  of  an  estoppel  by  judgment  is  that 
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tx)th  litigants  must  be  alike  concluded  by  the  judg- 
ment, or  it  cannot  be  set  up  as  conclusive  upon  either. 
Freeman  on  Judgments,  section  159.  Hunt  v.  State^ 
ex  reLy  supra,  page  322  of  the  opinion. 

Under  the  act  of  1885,  had  the  claim  of  appellee 
been  disallowed,  in  whole  or  in  part,  he  had  the  option 
to  either  appeal^  or  institute  an  independent  action 
against  the  county  in  the  circuit  court  In  that  event 
the  decision  of  the  board  disallowing  his  claim  could 
not  have  been  pleaded  against  him  as  res  judicata  in 
his  action  in  that  court  If  the  order  did  not  bind  the 
appellee,  then  it  can  be  said  that  mutuality  was  want- 
ing, and  under  the  rule  just  stated  it  could  not  bind 
the  county.  In  any  view,  we  think,  it  must  be  held 
that  appellee  cannot  successfully  interpose  the  de- 
fense set  up  in  his  answer  to  the  alleged  cause  of 
action,  and  the  court  erred  in  overruling  the  de- 
murrer thereto.  Acting  then  as  the  representative  or 
agency  of  the  county,  in  allowing  the  claim  in  con- 
troversy, did  the  board  bind  the  former  by  their  action 
in  awarding  the  appellee  the  money  thereon,  as 
charged,  without  warrant  of  law,  and  in  defiance 
thereof?  In  their  administrative  capacity  the  com- 
missioners exercise  their  powers  as  public  or  special 
agents  and  cannot  exceed  the  authority  conferred 
upon  them  by  law,  the  latter  is  the  letter  of  their 
agency.  Within  legal  limits,  or  scope  of  their  author- 
ity, their  action  in  auditing,  determining,  and  allow- 
ing the  amount  due  to  a  creditor  of  the  county,  in  the 
absence  of  fraud,  or  perhaps  mistake,  binds  the  latter. 
But  they  cannot  bind  the  county  by  allowing  and  or- 
dering a  claim  to  be  paid,  not  legally  chargeable  to  it, 
or  the  allowance  of  which  is  prohibited  by  statute. 
They  have  not  unlimited  choice  as  to  the  objects  to 
which  the  money  of  the  public  shall  be  applied.  liar- 
Vol,  144—38 
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ney  v.  Indianapolis^  etc.j  B.  B.  Co.^  32  Ind.  244.  See 
also  Shirk  v.  Pulaski  Co.,  4  Dill.  209;  Peophj  exrel.,  v. 
Supervisory  14  Mich.  336;  Boards  etc.j  v.  Ellis^  59  N. 
Y.  620,  and  cases  there  cited.  Am.  and  Eng.  Ency.  of 
Law,  Vol.  4,  p.  389. 

In  Hartley  v.  Indianapolis^  etc.y  R.  R.  Co.y  suproj  this 
court,  by  Worden,  J.,  on  page  246  of  the  opinion,  said: 

"The  counties  are  corporations  created  for  the  pur- 
pose of  convenient  local  municipal  government,  and 
possess  only  such  powers  as  are  conferred  upon  them 
by  law.  They  act  by  a  board  of  commissioners,  whose 
authority  is  defined  by  statute.  One  of  the  powers 
conferred  is  to  collect  taxes  levied  upon  the  people 
and  property  within  the  county.  In  the  dispositon  of 
the  money  thus  collected  into  its  general  treasury,  the 
board  has  not  unlimited  discretionary  choice  as  to  the 
objects  upon  which  it  shall  be  expended.  It  can  only 
be  applied  to  certain  specified  objects,  and  the  build- 
ing of  railroads  is  not  one  of  these  objects,  or  neces- 
sary to  carry  into  effect  any  of  the  purposes  for  which 
such  corporations  were  created." 

A  board  of  commissioners  cannot  illegally  make  an 
allowance  under  the  guise  of  making  the  same  for  ser- 
vices voluntarily  rendered  or  things  voluntarily  fur- 
nished. Gemmill  v.  Arthur^  125  Ind.  258.  The  case  of 
Boardy  etc.y  v.  EUiSy  supray  was  an  action  by  Richmond 
county,  in  the  State  of  New  York,  to  recover  of  the  de- 
fendant money  allowed  to  him  by  the  board  of  super- 
visors, upon  accounts  not  legally  chargeable  to  that 
county,  and  it  was  there  held  that  the  action  could  be 
successfully  maintained.  The  rule  preventing  the  re- 
covery of  money  voluntarily  paid  has  no  application 
under  the  facts  in  this  case.  As  charged  in  the  com- 
plaint, the  claims  were  allowed  and  the  money  paid, 
without  any  legal  authority  for  so  doing. 

In  view  of  the  alleged  facts  these  claims  w»e  not 


^ 
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only  allowed  in  violation  of  law,  but  they  were  pre- 
sented by  the  appellee  and  the  money  of  the  county 
unlawfully  received  by  him,  and  he  is  chargeable  with 
knowledge  of  the  illegal  acts. 

It  was  no  payment  by  the  county.  The  latter,  as  the 
principal,  had  no  part  in  the  payment.  It  could  not, 
as  a  public  corporation,  be  held  to  consent  to  the  pay- 
ment of,  or  expenditure  of,  the  public  money  in  de- 
fiance of  law.  Awarding  to  the  appellee  this  money, 
under  the  alleged  facts,  was  in  a  legal  sense  equiva- 
lent to  an  unlawful  appropriation  of  the  county's 
money  to  his  own  use  by  the  aid  of  its  board  of  com- 
missioners. The  allowance  and  payment  of  the  money 
being  unlawful,  the  commissioners  did  not  act  within 
the  scope  of  their  authority,  and  therefore  did  not 
bind  the  county.  Boards  etc.y  v.  ElliSj  supra;  Lee  v. 
Boardj  etc.,  124  Ind.  214.  Independent  of  the  right 
given  by  section  6549,  R.  S.  1894,  to  recover  back  the 
money  upon  the  part  of  appellant,  which  statute  the 
appellee  mildly  insists  has  no  applicajtion  to  an  action 
under  the  facts  in  this  case,  we  are  of  the  opinion, 
however,  that  a  right  of  action  exists  in  favor  of  ap- 
pellant. If  the  appellee  has  received  and  has  the 
money  of  the  county,  under  such  circumstances  that 
in  equity  and  good  conscience  he  ought  not  to  retain 
the  same,  and  which  ex  aequo  et  bono,  belongs  to  the 
county,  an  action  for  its  recovery  will  lie  in  favor  of 
the  latter.  McFadden  v.  Wilson,  96  Ind.  253  and  257, 
and  authorities  there  cited. ;  Lemans  v.  Wiley,  92  Ind. 
436.  If,  under  the  facts  in  the  case  at  bar,  we  should 
place  the  construction  on  the  law  as  contended  for  by 
appellee,  then  a  way  would  be  paved  by  which  it 
would  be  rendered  easy  for  any  person,  under  the 
guise  of  a  legal  claimant  against  a  county,  through 
the  aid  of  its  commissioners,  if  the  latter  were  inclined 
to  close  their  eyes  to  legal  prohibitions,  to  unlawfully 
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obtain  and  appropriate  to  his  own  use  the  public 
money,  and  when  called  upon  in  a  court  of  justice  to 
account  for  the  same,  deny  the  right  of  the  county's  re- 
covery upon  the  ground  of  res  judicata.  Such  in  rea- 
son is  not  the  law.  It  is  not  essential  in  this  appeal 
that  we  should  examine  the  various  claims  alleged  to 
have  been  unlawfully  allowed  to  appellee  in  order  to 
determine  their  validity. 

Without  deciding,  we  may  here,  however,  suggest 
that  we  recognize  certain  items  in  the  claims  allowed 
that  were  not  legally  chargeable  to  the  county,  and  as 
the  judgment  must  be  reversed,  we  must  presume  that 
upon  another  trial  the  lower  court,  under  the  issue 
and  the  law,  will  properly  adjudge  whether  a  part  or 
the  whole  of  the  claims  in  controversy  were  illegally 
allowed  and  paid  to  appellee,  and  award  judgment  ac- 
cordingly. 

As  we  have  held  that  the  order  of  the  commission- 
ers allowing  the  claims  are,  at  least,  prima  facie  evi- 
dence of  their  correctness,  and  the  appellant,  by  her 
action,  having  in  effect  assailed  the  same,  the  burden 

is  cast  upon  her  to  overthrow  them  by  showing  that 
the  claims  in  controversy  were  not  legal  charges 
against  her,  for  the  reason  that  there  was  no  law 
which  authorized  them  to  be  allowed  in  favor  of  ap- 
pellee. The  case  of  Snelson  v.  State,  ex  rel.,  16  Ind.  29, 
and  other  similar  decisions  of  this  court,  which  appellee 
insists  are  controlling  of  the  point  involved  herein,  in 
view  of  the  present  law  relative  to  the  allowing  of 
claims  against  counties,  as  construed  by  the  latter  de- 
cisions, must  be  deemed  to  be  modified  as  to  the  broad 
doctrine  therein  enunciated  and  under  the  facts  and 
circumstances  in  this  case  we  cannot  accept  them  as 
authority  on  the  particular  question  involved.  j 

For  the  error  in  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  the  answer,  the  judgment  is  re- 
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versed,  with  instructions  to  the  lower  court  to  sustain 
the  demurrer  to  said  paragraph  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

FUed  October  20,  1895. 

On  PETmoN  FOR  Rehearinq. 

Jordan,  J. — We  have  carefully  considered  the  rea- 
sons urged  by  the  appellee  for  a  rehearing  in  this  ap- 
peal, but  we  are  still  of  the  opinion  that  a  correct  re- 
sult was  reached  in  the  former  hearing.  It  must  be 
remembered  that  the  complaint  to  which  appellee's 
second  paragraph  of  answer  was  addressed  alleged 
that  the  latter,  in  addition  to  his  salary  as  county 
auditor,  did,  under  the  color  of  his  office,  illegally  tax 
and  charge  the  fees  in  controversy,  and  in  violation  of 
law  demanded  and  received  the  money  from  the 
county.  These  alleged  facts  the  answer  admitted,  but 
sought  to  avoid  the  cause  of  action,  upon  the  ground 
that  the  appellee  had  from  time  to  time  presented  his 
claims  to  the  board  of  commissioners  of  the  county, 
and  that  the  same  had  been  duly  allowed  by  said 
board  and  payment  thereof  awarded  to  him  in  pur- 
suance of  the  order  of  the  commissioners  from  which 
no  appeal  had  been  taken.  The  theory  of  the  answer 
was  that  the  board,  in  passing  upon  and  allowing  the 
claims  acted  as  a  court,  with  full  jurisdiction  over  the 
person  of  the  parties  and  the  subject-matter  involved, 
and  that  its  order  in  making  the  allowance  to  the  ap- 
pellee out  of  the  public  funds,  although  wrongful  and 
illegal,  was  an  adjudication  of  the  validity  of  the 
claims  in  question  and  precluded  the  appellant  from 
maintaining  its  action.  We  denied  the  contention  of 
appellee  upon  this  proposition,  and  held  that  the  para- 
graph was  insufficient  in  bar  of  the  action  for  the  rea- 
sons given  in  the  opinion.    It  is  again  strenuously  in- 
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sisted  by  counsel  for  the  appellee,  that  the  case  of 
Snelscm  v.  State^  ex  rel.y  16  Ind.  29,  ought  to  control  our 
decision  herein.  That  case,  in  holding  in  effect  that 
the  board  of  commissioners,  in  allowing  claims 
against  a  county,  cfxercised  the  powers  of  a  court,  to 
say  the  least,  under  former  statutes,  asserted  a  ques- 
tionable doctrine.  In  view  of  the  more  recent  legisla- 
tion to  which  we  referred  in  the  original  opinion,  it 
must  be  manifest  that  the  rule  laid  down  in  the  Snel- 
son  case  in  this  particular,  can  no  longer  be  sustained. 
There  is  also  an  insistence  by  appellee  that  the  money 
sought  to  be  recovered  was  paid  to  him  under  a  mis- 
take of  law,  and  therefore  was  a  voluntary  payment 
by  the  county,  and  under  a  well  settled  rule  cannot  be 
recovered.  But  aside  from  the  fact  that  a  recovery 
is  expressly  authorized  by  statute,  it  may  be  said  that 
the  rule  preventing  the  recovery  of  money  voluntarily 
paid,  cannot  be  held,  under  the  facts,  to  apply  in  the 
case  at  bar.  If  the  allowance  of  the  claims  was  made 
by  the  commissioners  in  defiance  of  a  positive  statute 
(as  is  section  6548,  R.  S.  1894;  Elliott  Supp.,  sec- 
tion  1975),  the  payment  thereunder  could  not,  in  a 
legaLsense,  be  considered  as  a  payment  by  the  county 
to  the  appellee,  but  the  money  might  be  said  to  have 
been  obtained  by  him  by  virtue  of  the  illegal  act  of 
the  commissioners  in  allowing  claims  forbidden  by 
the  statute. 

Under  such  circumstances,  the  allowance  and  pay- 
ment could  not  be  viewed  as  the  act  of  the  county,  but 
rather  as  the  result  of  the  illegal  act  of  her  officials. 
See  Ada  Co,  v.  Gess  (Sup.  Ct.  Idaho),  43  Pac.  Rep.  71; 
Ouheen  v.  Curtis^  2  Idaho,  1151;  State y,  Moore^  1  Ind. 
648. 

Petition  overruled. 

Filed  April  21,  1896. 
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No.  17.665. 

O'Eanb  V.  Terrell  et  al. 

Fraud. — Mortgage  in  Fraud  of  Creditors. — Not  Enforceable. — One 
who  takes  a  mortgage  on  tiie  property  of  another,  as  part  of  a 
scheme  to  aid  him  in  defrauding  his  creditors,  acquires  no  rights 
thereunder,  even  though  a  consideration  was  paid  therefor. 

From  the  Warren  Circuit  Court 

C.  A.  Allen  and  C.  V.  McAdams,  for  appellant. 

E.  F.  McCabe,  for  appellees. 

Howard,  J. — ^This  was  an  action  by  the  appellant 
against  the  appellees,  to  recover  the  amount  alleged  to 
be  due  on  a  pronaissory  note,  and  to  foreclose  a  mort- 
gage given  to  secure  said  note.  The  only  question 
argued  by  counsel  is  the  correctness  of  the  conclusions 
of  law  upon  the  facts  found  by  the  court 

From  the  special  findings  it  appears  that  the  note 
in  suit  was  given  to  appellant  on  January  22, 1892,  by 
the  appellee,  John  O'Kane,  now  deceased,  who  was 
then  the  owner  of  the  land  described  in  the  complaint; 
and  that  thereafter,  on  February  8,  1892,  the  mort- 
gage on  said  land  and  here  in  suit  was  given  to  secure 
said  note;  that  said  mortgage  was  made  by  said  ap- 
pellee, O'Kane,  and  was  accepted  by  appellant,  with 
the  fraudulent  intent  of  cheating  and  defrauding  the 
creditors  of  said  appellee,  O'Kane,  the  note  and  mort- 
jj:age  being  also  without  any  consideration;  that  on 
March  9,  1892,  said  John  O'Kane  and  his  wife,  Nora, 
executed  a  deed  for  said  land  to  the  appellee,  Terrell; 
that  among  the  conditions  of  said  deed  was  the  fol- 
lowing: "The  grantors  do  not  warrant  as  against  four 
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certain  mortgages,"  describing  them,  one  of  said 
mortgages  being  that  in  favor  of  appellant,  and  here 
sued  on ;  that,  at  a  date  not  named  in  the  findings,  the 
appellant  executed  and  delivered  to  said  John  O'Kane 
a  written  release  of  said  note  and  mortgage,  stating 
in  her  release  that  the  said  note  and  mortgage  "has 
been  fully  paid  and  satisfied,  and  I  hereby  release  the 

same;"  that  appellant  at  the  same  time  surrendered 
to  said  appellee  said  note  and  mortgage;  that  the  said 
John  O'Kane  and  his  co-appellee,  Terrell,  afterwards 
took  said  release  and  went  with  the  wife  of  said 
O'Kane  before  a  notary  public  and  there  falsely  and 
fraudulently  caused  the  said  wife  of  O'Kane  to  per- 
sonate appellant,  and,  so  personating  appellant,  to 
acknowledge  the  execution  of  said  release,  which  re- 
lease and  satisfaction  of  mortgage,  so  acknowledged, 
was  filed  for  record  in  the  recorder's  office  on  March 
15, 1892;  that  on  March  14, 1892,  a  second  deed  for  the 
land  "for  tl^e  purpose  of  correcting  the  deed  made 
March  9,  1892,"  was  made  by  O'Kane  and  his  wife  to 
Terrell;  this  second  deed  reciting  that  the  purchaser 
took  the  land  subject  to  the  mortgages  mentioned  in 
the  first  deed,  except  that  the  mortgage  here  in  suit 
was  not  mentioned;  that  before  appellant's  mortgage 
was  made,  there  were  other  mortgages,  also  attachment 

liens  and  tax  liens  on  said  lands,  all  superior  to  the 
lien  of  appellant's  mortgage;  and  other  debts  also 
were  due  by  said  John  O'Kane;  that  the  deeds  made 
by  O'Kane  and  wife  to  Terrell  were  made  as  security 
to  him  for  the  payment  of  said  debts,  mortgages,  at- 
tachment and  other  liens,  and  that  Terrell  paid  all 
said  liens,  paying  altogether  a  larger  sum  than  was 
equal  to  the  whole  value  of  said  land.  As  its  con- 
clusion of  law,  the  court  found  that  the  appellant  was 
not  entitled  to  a  judgment  of  foreclosure  of  her 
mortgage. 
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All  the  parties  to  this  litigation  seem  to  have  been^n 
a  greater  or  less  degree,  engaged  in  fraudulent  prac- 
tices in  relation  to  the  liens  on  the  land  in  question 
and  the  other  indebtedness  of  its  owner.  Whether 
Terrell  could  defend  against  the  assumption  made  by 
him  in  the  first  deed  of  the  obligation  to  pay  the  note 
and  mortgage  in  suit,  we  need  not  enquire.  It  is 
enough  that  appellant  herself,  the  pretended  holder 
of  that  note  and  mortgage,  has  no  right  of  action. 
Her  note  and  mortgage  are  found  to  be  without  con- 
sideration, and  given  to  and  received  by  her  for  the 

fraudulent  purpose  of  cheating  the  creditors  of  John 
O'Kane.  It  is  also  found  that  she  made  and  signed  a 
written  release  of  the  pretended  debt  due  her  and  sur- 
rendered the  note  and  mortgage  to  O'Kane.  There  is 
nothing  due  her,  and  she  has  no  right  of  recovery.  Ap- 
pellant gave  nothing  for  her  note  and  mortgage;  but 
even  if  she  had,  it  would  not  help  her.  ** Where  a 
grantee  takes  a  conveyance  [and  the  same  is  true  of  a 
mortgage]  for  the  purpose  of  aiding  the  grantor  in  de- 
frauding his  creditors,  the  fact  that  he  pays  a  valu- 
;  able  consideration  does  not  divest  the  conveyance  of 

its  fraudulent  character."    Bishop  v.  Rednumdy  83  Ind, 
I  167.     As  said  in  Bunch  v.  Hart^  138  Ind.  1,  reafiSrm- 

I  ing  Setvers  y^Dickovery  101  Ind.  496,  ''the  law  will 

I  leave  the  parties  who  have  been  convicted  of  the  fraud 

where  it  finds  them."    See  also  Anderson  v.  Etter,  102 
Ind.  116  (123);  Second  NaVl  Bank  v.  Brady,  96  Ind. 
I  498  (page  606),  and  cases  cited. 

The  judgment  is  affirmed. 

McCabe,  J.,  took  no  part  in  the  decision  of  this 
case. 

FUed  April  21, 1806. 
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}^  ^  Appellate  Peooedure.— Demurrer.— iSeoord.— An  Appellate  Court 
24^-g^g  will  not  review  a  ruling  of  the  trial  court  on  a  demurrer,  unless 
^57  533  both  the  particular  pleading  demurred  to  and  the  demurrer  are 
165  ^        contained  in  the  record  on  appeaL 

Same. — DtUy  of  Appellant  to  Establish  Error, — ^To  entitTe  a  party 
to  a  reversal  of  a  judgment,  he  must  point  out  and  establish  by  the 
record  that  the  trial  court  conmiitted  reversible  error,  for  all  rea- 
sonable presumptions  are  indulged  in  favor  of  the  nilings  of  the 
trial  court. 
Amended  Pleading. — Beoord. — If  a  complaint  be  amended,  the 
amended  complaint  supersedes  the  original,  and  the  original  will 
form  no  part  of  the  record,  although  copied  into  it. 

From  the  Parke  Circuit  Court. 

T.  N.  BicBj  J.  T.  Johnston^  J.  S.  McFadden  and  S. 
D.  Pttett,  for  appellant. 

McNutt  &  McNutt,  for  appellees. 

Monks,  J. — Appellant  brought  this  ^etion  against 
appellees  to  recover  upon  certain  promissory  notes, 
and  for  the  appointment  of  a  receiver. 

The  complaint  was  in  one  paragraph. 

Afterwards  appellant,  by  leave  of  court,  filed  a  sec- 
ond paragraph  and  an  amended  first  paragraph  of 
complaint. 

Appellees  filed  a  separate  demurrer  to  each  para- 
graph, which  was  sustained  to  the  first  and  overruled 
to  the  second.  Appellees  thereupon  filed  an  answer 
to  which  appellant  demurred,  which  demurrer  was 
overruled,   and    appellant  refusing  to  plead  further. 
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judgment  was  rendered  in  favor  of  appellees.  The 
only  errors  assigned  are: 

1.  The  court  erred  in  sustaining  the  demurrer  to 
the  first  paragraph  of  complaint 

2L  The  court  erred  in  overruling  the  demurrer  to 
the  answer. 

Counsel  for  appellees  insist  that  no  question  is  pre- 
sented by*  the  errors  assigned  for  the  following 
reasons: 

1.  That  the  first  paragraph  of  the  complaint  as 
amended  is  not  set  out  in  the  record. 

2.  That  the  demurrer  to  said  paragraph  is  not 
copied  into  the  record  or  the  grounds  of  demurrer 
stated. 

3.  The  demurrer  to  the  answer  is  not  in  the  record, 
nor  are  the  grounds  of  objection  thereto  shown  by  the 
record. 

An  inspection  of  the  record  discloses  the  defects 
and  omissions  therein  as  claimed  by  counsel  for 
appellees. 

The  original  complaint  is  copied  into  the  record,  but 
the  same  was  amended  by  leave  of  court,  and  was, 

therefore,  superseded  by  the  paragraph  as  amended, 
and  cannot  be  considered  as  part  of  the  record.  Britz 
V.  Johnson  J  65  Ind.  561,  562;  Westerman  v.  Foster  y  57 
Ind.  411;  Thornton  Ind.  Pract  Code,  section  650  and 
J  note  1. 

If  the  amended  first  paragraph  was  properly  set 
forth  in  the  record,  no  question  would  be  presented 
unless  the  demurrer  thereto  was  also  in  the  record. 
Without  the  demurrer  we  cannot  know  the  grounds  of 
objection  to  the  pleading,  and  not  knowing  the 
grounds  of  objection,  we  cannot  adjudge  that  the  trial 
court  erred,  Ijut  must  presume  that  the  ground  of  ob- 
jection stated  in  the  demurrer  was  one  which  it  was 
proper  to  overrule,  or  that  the  same  was  so  defectively 
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stated  as  to  present  no  question.  Elliott  App. 
Proced.,  sections  710,  720. 

The  demurrer  to  the  answer  is  not  in  the  record,  and 
for  the  same  reasons  no  question  is  presented  by  the 
second  error  assigned.  All  reasonable  presumptions 
are  made  in  favor  of  the  rulings  of  the  trial  court,  and, 
to  entitle  a  party  to  a  reversal  of  a  judgment,  he  must 
point  out  and  establish  by  the  record  that  the  trial 
court  committed  a  reversible  error. 

This  not  having  been  done,  the  judgment  is  affirmed. 

FUed  April  21, 1896. 


No.  17,890. 
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lSr~eoi       Special  Verdict. — Defective,— Ventre  de  Novo. — Evidentiary  Facts. 
l^mSS  — A  special  Terdict,  which  finds  the  eyidentiaiy  facts  in  place  of 

^^  i^  ^^®  inferential  facts  pleaded,  on  which  such  evidentiary  facts  are 

based,  is  insufficient  as  a  basis  for  judgment,  although  the  evi- 
dentiary facts  found  are  sufficient  to  justify  a  finding  of  such  infer- 
ential facts,  and  a  trial  de  novo  should  be  granted. 
Baise.— Recovery, — Burden  of  Issue. — Essential  Facts. — The  party 
having  the  burden  of  the  issue  cannot  recover,  unless  the  special 
verdict  finds  all  the  facts  essential  to  a  recovery. 
Same. — Evidentiary  Facts. — Presumption. — If  the  jury  simply  find 
the  evidence  of  facts  essential  to  a  recovery  instead  of  the  facts 
themselves,  the  presumption  which  arises  on  a  failure  to  find  es- 
sential facts  does  not  obtain ;  but  the  verdict  is  defective  and  a 
venire  de  novo  should  be  granted. 

From  the  Carroll  Circuit  Court. 

L.  D.  Boyd,  Odell  &  Pruitt  and  W.  Bcdlau,  for  ap- 
pellant. 

C.  R.  Pollard  and  B.  C.  Pollard,  for  appellees. 
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McCabe,  J. — The  appellees  sued  the  appellant  to  re- 
cover possession  of  two  certain  town  lots  and  four 
acres  of  land,  the  complaint  being  in  the  ordinary 
form  for  the  recovery  of  possession  of  real  estate,  ex- 
cept that  the  description  of  the  four  acres  was  de- 
fective. 

The  circuit  court  overruled  a  demurrer  to  the  com- 
plaint. A  trial  of  the  issue  formed  upon  the  com- 
plaint resulted  in  a  special  verdict,  upon  which  the 
court  rendered  a  judgment  for  the  plaintiffs  over  a 
motion  for  judgment  in  defendant's  favor  and  a  mo- 
tion for  a  venire  de  novo. 

The  only  tenable  objections  to  the  special  verdict 
which  we  find  are  covered  up  in  a  jungle  of  thirty 
pages  of  appellant's  type-written  brief  in  and  among 
a  mass  of  irrelevant  and  many  of  them  untenable 
propositions  of  law;  said  objections  are  that  the 
special  verdict  finds  the  evidentiary  facts  instead  of 
the  inferential  facts;  and  that  it  does  not  find  any  suf- 
ficient description  of  the  four  acres.  The  facts  put  in 
issue  by  the  complaint  and  answer  were  that  the 
plaintiffs  were  the  owners  in  fee  simple  of  the  lands  de- 
scribed in  the  complaint  and  entitled  to  possession, 
and  that  the  defendant  was  in  possession  without 
right.    None  of  these  facts  were  found. 

It  was  indispensably  necessary  that  they  should 
have  been  found  before  the  plaintiffs  were  entitled  to 
judgment.  Pittsburg,  etc. ,  R,  W.  Co.  v.  (yBrieUy  142 
Ind.  218,  and  cases  there  cited. 

Every  single  item  of  evidence  necessary  to  justify 
a  finding  of  the  above  mentioned  facts  in  issue  is  con- 
tained in  the  special  verdict.  We  do  not  mean  to  say 
that  each  item  of  such  evidence  was  full  enough,  but 
each  item  was  in  some  form  set  forth  in  the  special 
verdict.  But  a  special  verdict  must  find  the  facts  in 
issue  and  not  mere  evidence  of  them,  so  that  the  law 
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will  irresistibly  infer  a  certain  result  Gordon  v.  Stock- 
dale,  89  Ind.  240. 

The  evidentiary  facts  are  merely  the  evidence,  and 
if  found  in  a  special  verdict  cannot  afford  any  support 
to  a  judgment.  Whitworth  v.  Ballard,  66  Ind.  279; 
Oordon  v.  Stockdaiey  supra;  Jones  v.  Baird,  76  Ind. 
164;  Pittsburgy  etc.,Ry  Co.  v.  Adams,  105  Ind.  151; 
Indianapolis,  etc.,  Ry  Co.  v.  Bush,  101  Ind.  582; 
Tousey  v.  Lockwood,  30  Ind.  153 ;  Dams  v.  Franklin, 
26  Ind.  407 ;  Smith  v.  James,  131  Ind.  181 ;  Locke  v. 
Merchants  Nafl  Bank,  66  Ind.  353;  Louisville,  etc., 
B.  W.  Co.  V.  Miller,  141  Ind.  533. 

The  party  having  the  burden  of  the  issue  cannot 
have  judgment  unless  the  special  verdict  finds  all  the 
facts  essential  to  a  recovery.  Waymire  v.  Lank,  121 
Ind.  1 ;  WaXkup  v.  May,  9  Ind.  App.  409.  The  plaintiffs 
had  the  burden,  and  none  of  the  facts  essential  to  their 

recovery  are  found  in  the  special  verdict. 

The  facts  found  not  being  sufficient  to  entitle  the 
plaintiff  to  judgment,  the  defendant's  motion  for  judg- 
ment in  his  favor  should  have  been  sustained,  unless 
the  condition  of  the  verdict  is  such  as  to  make  the  de- 
fendant's remedy  either  a  motion  for  a  venire  de  novo, 
or  for  a  new  trial.  Dixon  v.  Duke,  85  Ind.  434;  O^Neal 
V.  Chwago,  etc.,  R.  W.  Co.,  132  Ind.  110. 

The  reason  of  the  general  rule  in  cases  where  the 
special  verdict  fails  to  find  all  the  facts  essential  to  a 
recovery  by  the  plaintiff  or  the  party  having  the  bur- 
den, that  the  other  party  is  entitled  to  judgment,  is, 
that  nothing  appearing  in  the  verdict  to  the  contrary, 
the  presumption  is  that  the  fact  or  facts  not  found, 
were  not  so  found  because  they  were  not  proven,  and 
hence  the  verdict  in  such  case  is  not  defective.  Wil- 
son V.  Hamilton,  75  Ind.  71 ;  Johnson  v.  Putnam,  95 
Ind.  57 ;  Spraker  v.  Armstrong,  79  Ind.  677 ;  Deeter 
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V.  Sellers,  102  Ind.  458 ;  Louisville,  etc.,  B.  W.  Co,  v. 
Buck,  Admr.,  116  Ind.  566  (2  L.  R.  A.  520);  Indiana, 
etc.,  B.  W.  Co.  V.  Finnell,  116  Ind.  414;  Citizens^ 
Bank  v.  Bolen,  121  Ind.  301. 

Such  a  verdict  usually  is  not  defective  because  there 
being  a  failure  to  find  facts^  the  burden  of  which, 
under  the  issues,    rested  on  the  plaintiff,    is  deemed 

equivalent  to  a  finding  against  the  plaintiff  as  to  the 
existence  of  those  facts,  and  an  express  finding  against 
the  plaintiff  on  any  or  all  of  the  issues  is  not  a  de- 
fective finding  or  verdict.  Ex  parte  Walls,  73  Ind.  95; 
Williams  v.  Osbon^  75  Ind.  280;  Parker  v.  Hubble, 
75  Ind.  580 ;  Stumph  v.  Bauer,  76  Ind.  157 ;  Hender- 
son V.  Dickey,  76  Ind.  264 ;  McLaughlin  v.  Ward,  77 
Ind.  383 ;  Studabaker  v.  Langard,  79  Ind.  320 ; 
Spraker  v.  Armstrong,  supra;  Talburt  v.  Berkshire 
Life  Ins.  Co.,  80  Ind.  434;  Ayers  v.  Adams,  82  Ind. 
109;  Dixon  v.  Duke,  supra;  City  of  Elkhart  v.  Wick- 
wire,  87  Ind.  77  ;  Nitche  v.  Earle,  88  Ind.  375  ;  Hunt  v. 
Blanton,  89  Ind.  38 :  First  NaVl  Bank  v.  Carter,  89 
Ind.  317  ;  Davis  v.  Watts,  90  Ind.  372 ;  Johnson  v. 
Bamsay,  91  Ind.  189;  Dodge  v.  Pope,  93  Ind.  480; 
Vinton  v.  Baldwin,  95  Ind.  433;  Oriffin  v.  Bochester, 
96  Ind.  545;  Yerkesv.  Sabin,  97  Ind.  141;  Trittipov. 
Morgan,  99  Ind.  269;  Krug  v.  Davis,  101  Ind.  75; 
Parmater  v.  State,  exrel.,  102  Ind.  90;  Bice  v.  City  of 
Evansville,  108  Ind.  7;  Stix  v.  Sadler,  109  Ind.  254; 
Brown  v.  Jones,  113  Ind.  46;  Indiana,  etc.,  B.  W.  Co. 
V.  Bamhart,  115  Ind.  399;  Noblesville  Oas,  etc.,  Co.  v. 
Loehr,  124  Ind.  79;  Town  of  Freedom  v.  Norris,  128 
Ind.  377;  Beddick  v.  Keesling,  129  Ind.  128;  Tot^w  of 
Fowler  v.  Linguist,  138  Ind.  566. 

But  that  is  the  rule  only  where  there  is  nothing  in 
the  verdict  to  the  contrary. 

Where,  however,  the  verdict  shows  that  the  jury 
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have  found  the  evidentiary  facts  instead  of  the  infer- 
ential facts;  that  they  have  found  the  evidence  instead 
of  the  facts  in  issue,  it  cannot  be  said  that  a  presump- 
tion arises  that  the  facts  in  issue  were  not  proven.  Be- 
cause, as  the  verdict  shows  in  this  case,  they  have 
found  evidentiary  facts  enough  to  establish  the  infer- 
ential facts  alleged  in  the  complaint  Such  a  verdict 
shows  that  the  facts  in  issue  were  proven  but  not 
found*  Such  a  special  verdict  is  therefore  ill  and  de- 
fective. Locke  V.  Merchants  NaVl  Bank,  supra; 
Louisville^  etc.^  B.  W.  Co. /v.  Miller ^  supra.  We  are 
of  opinion,  therefore,  that  the  circuit  court  erred  in 
overruling  the  motion  for  a  venire  de  novo. 

The  judgment  is  reversed  and  the  cause  remanded, 
with  instructions  to  sustain  the  appellant's  motion  for 
a  venire  de  novo. 

Filed  April  22, 1890. 


No.  17,611. 

ft 

Adams  et  al.  v.  Laugel. 

Appellate  Prooedure. — Conflicting  Evidence. — Finding, — A  find- 
ing of  fact  by  the  court  on  conflicting  evidence  will  not  be  dis- 
turbed on  appeal. 

Same.— Presumption. — Foreclosure  of  Mortgage. — Fraud. — Want  of 
Consideration  for  Notes. — It  \*dll  be  presumed  on  appeal,  in  order 
to  support  a  judgment  foreclosing  a  mortgage,  as  to  three  notes 
which  it  was  given  to  secure,  that  a  general  finding  by  the  court 
against  the  third  note  was  upon  the  theory  that  there  was  no  con- 
sideration therefor,  instead  of  that  the  giving  of  the  mortgage  se- 
curing it  was  fraudulent. 

Fraud. — A  Question  of  Fa^t. — Fraud  will  not  be  presumed,  but  must 
be  proved  by  the  party  alleging  it. 

MoRTaAGE.— TTTien   Not    Void.— No   Consideration  for  Notes  Se 
cured  by  Mortgage. — ^A  mortgage  is  not  rendered  void  per  ae  simply 
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because  one  of  several  notes,  whioh  it  is  given  to  secure,  is  not  sup- 
ported by  a  consideration,  where  there  was  no  fraudulent  intent  in 
its  execution. 

From  the  Vanderburgh  Circuit  Court 

T.  B.  Paxtorij  A.  P.  Twineham  and  W.  D.  Robin- 
sorij  for  appeUants. 

L.  C.  Embreey  for  appellee. 

Hackney,  C.  J. — The  appellee,  John  Laugel,  sued 
Louisa  J.  Powell  and  Ecklos  A.  Powell  upon  their 
promissory  notes,  one  for  $700,00,  one  for  $2,300.00 

and  one  for  |3,300.00,  and  to  foreclose  the  mortgage 
of  said  Louisa  J.  Powell  given  to  secure  said  notes. 
To  the  complaint  Samuel  B.  Adams  and  others,  who 
are  the  appellants  herein,  were  made  defendants  as 
junior  lien-holders.     The  Powells  answered  in  general 

denial.  The  appellants,  Adams,  Downey  and  the  Bank 
of  Commerce,  joined  in  an  answer  in  four  paragraphs: 
1.  General  denial.  2.  No  consideration  for  the  notes 
and  mortgage  sued  on.  3.  Payment  of  the  debt.  4. 
That  the  notes  were  without  consideration,  and  that  the 

mortgage  was  executed  as  the  result  of  a  conspiracy 
between  the  Powells  and  Laugel  to  defraud  the  cred- 
itors of  the  former. 

The  People's  National  Bank  filed  an  answer  in  all 
respects  like  the  above,  and  the  appellants,  Storms, 
Clark,  and  Hobberton,  joined  in  an  answer  of  general 

denial.  To  the  several  affirmative  answers  the  appel- 
lee replied  in  general  denial. 

All  of  the  appellants  joined  in  a  cross-complaint 
against  Laugel  and  the  Powells,  setting  up  their  sev- 
eral claims  against  the  Powells  and  alleging  that  the 
mortgage  was  executed  without  consideration  and  as 
the  result  of  a  conspiracy  between  Laugel  and  the 
Vol.  144—39 
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Powells  to  cheat,  hinder,  and  defraud  the  creditors  of 
the  Powells;  that  said  mortgage  covered  all  of  the 
property  owned  by  the  Powells  at  the  time  of  its  ex- 
cution,  and  that  at  the  time  of  the  execution  of  the 
mortgage  and  at  the  time  of  the  filing  of  the  cross- 
complaint  neither  of  said  Powells  had  other  property 
subject  to  execution. 

Demurrers  by  the  appellee  were  overruled  and 
exceptions  reserved  as  to  the  fourth  paragraph  of 
each  of  said  answers  and  as  to  said  cross-complaint. 
The  cross-complaint  was  answered  by  general  denial. 

The  trial  resulted  in  a  finding  and  decree  in  favor  of 
the  appellee  as  to  said  two  notes  for  fTOO.OO  and 
12,300.00,  and  the  foreclosure  of  said  mortgage  as  to 
said  notes,  and  resulted  in  a  finding  for  the  appellants 
as  to  the  note  for  f3,300.00. 

The  appellants,  as  cross-complainants,  jointly 
moved  the  court  to  strike  from  the  decree  that  part 
thereof  extending  a  lien  upon  the  mortgaged  property 
for  the  sum  of  said  two  notes  for  the  alleged  reason 
that  the  mortgage,  being  fraudulent  as  to  said 
$3,300.00  note,  was  not  enforcible  as  to  the  other  two 
notes.  This  motion  was  overruled,  and  that  ruling  is 
here  assigned  as  error.  The  same  question  is  urged 
upon  the  action  of  the  court  in  overruling  the  joint 
motion  of  the  appellants  for  a  new  trial. 

The  appellants  moved  also  for  judgment  in  their 
favor  against  Laugel  and  Louisa  J.  Powell  for  the 
costs  of  the  cross-complainants,  which  motion  was 
overruled,  and  that  ruling  is  assigned  as  error. 

Passing  several  questions  of  practice  and  the  as- 
signments of  cross-error  involving  the  sufficiency  of 
the  answers  alleging  fraud  and  of  the  cross-complaint, 
we  will  consider  the  appellants'  principal  contention, 
namely:  the  alleged  error  of  the  trial  court  in  regard- 
ing the  mortgage  as  valid  when  holding  that  one  of 
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the  notes  secured  by  it  was  not  collectible.  Upon  the 
evidence  there  was  conflict  as  to  the  consideration  for 
each  of  the  three  notes,  and  the  trial  court  possessed 
the  exclusive  power  to  weigh  the  evidence  and  deter- 
mine that  conflict.  In  the  exercise  of  that  power  it 
was  held  that  two  of  the  notes  were  valid  and  collect- 
ible and  that  the  other  was  not  We  are,  therefore, 
not  at  liberty  to  pass  upon  the  correctness  of  that  de- 
cision. There  was  not  only  no  evidence  that  the  appel- 
lee knew  of  existing  indebtedness  of  the  Powells,  and 
intended,  by  taking  the  mortgage,  to  defraud  their 
creditors,  but  the  only  evidence  offered  repels  the  ex- 
istence of  that  knowledge. 

The  most  that  could  be  claimed  for  the  issue  of  fraud 
tendered  by  the  appellants  is  that:  1,  it  challenged  the 
mortgage  as  not  supported  by  any  consideration,  and 
that  it  was  taken  by  a  volimteer;  and  2,  that  the 
mortgage  was  void  because  of  a  conspiracy  between 
the  mortgagor  and  mortgagee  to  defraud  the  creditors 
of  the  mortgagor.  The  first  of  these  issues  failed  upon 
the  finding,  which  has  passed  beyond  review,  that 
there  was  at  least  f  3,000. 00  of  consideration  to  sup- 
port the  mortgage.  The  second  of  these  issues  failed 
from  the  lack  of  evidence  to  support  the  knowledge 
and  participancy  of  the  mortgagee  in  the  intent  to  de- 
fraud creditors.  Not  adhering  strictly  to  the  issues 
so  tendered  by  the  cross-complaint,  the  court  found  a 
partial  want  of  consideration,  that  is  to  say,  that  the 
13,300.00  note  could  not  be  supported.  The  pleadings 
which  seem  to  permit  that  finding  were  the  answers 
alleging  that  there  had  been  no  consideration  for  the 
notes.  The  record  presenting  these  facts  we  are  now 
asked  to  presume  that  the  trial  court  found  that  the 
13,300.00  note  was  fraudulent;  that  it  was  included 
in  the  mortgage  to  aid  the  Powells  in  defrauding  their 
creditors,  and  that  the  mortgage  was  so  tainted  with 
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that  fraud  as  to  vitiate  it  as  to  all  of  the  notes.  Upon 
which  of  the  two  issues  of  the  cross-complaint  above 
suggested  we  are  to  indulge  these  presumptions,  coun- 
sel have  not  advised  us;  but,  since  we  have  seen  that 
it  is  irrevocably  held  that  the  appellee  was  not  a  vol- 
unteer, there  is  but  one  other  issue.  That  issue  is,  did 
Laugel  take  the  $3,300.00  note  and  include  it  in  the 
mortgage,  intending  to  defraud  the  creditors  of  the 
Powells?  Has  the  lower  court  decided  that  issue 
against  the  appellants?  or  has  the  issue  not  been  de- 
cided? If  decided  against  the  appellants  upon  the 
weight  of  the  evidence,-  we  have  no  power  to  review 
that  decision.  The  note  was  held  not  to  have  been 
supported  by  a  consideration.  That  conclusion  estab- 
lished a  badge  of  fraud  only.  There  may  have  been 
other  badges  of  fraud,  but  there  was  also,  as  we  have 
seen,  evidence  denying  fraudulent  design.  By  our 
statute,  R.  S.  1894,  sections  6645,  6649,  the  question  of 
fraudulent  intent,  in  all  cases  charging  fraud  against 
creditors,  is  a  question  of  fact  and  not  one  of  law. 
Fraud  is  not  presumed,  but  must  be  proven  by  the 
party  alleging  it.  Such  fraud  is  a  crime,  R.  S.  1894, 
section  2277,  and  crime  is  not  presunied  as  a  question 
of  law,  but  must  be  decided  as  a  question  of  fact.  In 
Goff  V.  RogerSj  71  Ind.  459,  a  mortgage  was  given  for 
$4,000.00,  when  the  debt  was  but  $3,000.00,  and  it  was 
there  said:  "It  is  contended  by  appellant's  counsel 
that,  as  the  mortgage  was  executed  for  a  greater  sum 
than  that  really  due,  the  mortgage  was  fraudulent, 
and  several  cases  from  other  courts  ai'e  cited,  looking 
in  that  direction.  If  we  were  to  give  the  cases  the  eflfect 
ascribed  to  them,  we  could  not  recognize  them  as  au- 
thority under  our  statute.  Fraud  is  a  question  of  fact 
for  the  consideration  of  the  jury.  It  is  the  exclusive 
province  of  the  jury  to  determine  whether  an  act  was 
or  was  not  a  fraudulent  one.     Tjcasure  v.  Cohurrij  57 
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Ind.  274.  There  are  no  cases,  however,  that  we  have 
been  able  to  find,  going  so  far  as  to  hold  that  a  mort- 
gage is  to  be  conclusively  presiuned  fraudulent  from  the 
bare  fact  that  it  purports,  on  its  face,  to  secure  a  sum 
in  excess  of  the  debt  really  due.  The  farthest  that  any 
of  the  cases  go,  except  those  based  on  an  express 
statute,  is  to  hold  that  the  fact  that  a  mortgage  ex- 
presses on  its  face  an  amount  materially  greater  than 
the  true  amount  of  indebtedness  is  a  badge  of  fraud." 
See  to  the  same  effect  Hoey  v.  Pierroriy  67  Wis.  262; 
Carter  v.  Rewey^  62  Wis.  562;  Kalk  v.  Fielding,  60 
Wis.  339;  Van  Patten  v.  ThompsoUy  73  la.  103;  Frost 
V.  Warreny  42  N.  Y.  204;  Weeden  v.  Hawes,  10  Conn. 
60;  Tulley  v.  Haolow,  36  Cal.  802;  Wait  Fraud. 
Conv.,  section  228. 

While  it  is  unquestionably  a  badge  of  fraud  to  ex- 
ecute or  to  receive  a  mortgage  for  a  considerable  sum 
in  excess  of  the  actual  indebtedness,  it  should  not 
render  the  mortgage  void  per  se,  since  there  may  be 
numerous  valid  excuses  for  the  overstatement,  such  as 
an  intention  to  cover  future  advances,  ignorance  of 
the  mortgagee  that  the  mortgage  includes  too  large  a 
sum,  mistake  in  calculations,  and  the  like.  These  ob- 
servations make  it  perfectly  clear,  we  think,  that  the 
existence  of  a  fraudulent  intent  is  always  necessary; 
that  the  existence  of  that  intent  is  a  question  of  fact; 
that  the  burden  of  any  such  issue  is  upon  the  attack- 
ing party;  that  honest  intentions  and  fair  dealing 
must,  in  the  first  instance,  be  presumed,  and  that  the 
trial  court  must  determine  the  question  upon  the 
weight  of  the  evidence. 

This  court,  indulging  all  reasonable  presumptions 
in  favor  of  the  action  of  the  trial  court,  and  presuming 
in  favor  of  the  honesty  of  the  parties,  could  only  con- 
clude that  the  general  finding  of  the  court  against 
the  13,300.00  note  was  upon  the  theory  of  the  affirma- 
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tive  answers  of  no  consideration,  and  not  upon  the  is- 
sues of  fraud.  Indeed,  we  regard  this  conclusion  as 
unavoidable  from  the  action  of  the  court  in  overruling 
the  motion  to  modify  the  judgment.  Though  the  rule 
contended  for  by  the  appellants  were  the  law,  the  re- 
fusal of  the  court  to  apply  it  to  the  case  in  hand  im- 
plies a  conclusion  upon  the  facts  denying  the  applica- 
tion of  the  rule. 

The  motion  to  tax  the  costs  against  Laugel  and 
Louisa  J.  Powell  could  not  be  sustained  for  two  rea- 
sons at  least:  1.  Ecklas  A.  Powell  was  liable  with 
them  for  the  proper  costs;  and  2,  the  issues  of  the 
cross-complaint  were  not  all  successful,  but  failed  in 
part,  and  the  costs  attending  only  the  successful  is- 
sue could  be  properly  charged  to  the  defendants  to  the 
cross-complaint.  Our  conclusion  renders  it  unneces- 
sary that  we  should  consider  the  sufficiency  of  the 
cposs-complaint  and  the  affirmative  answers  of  fraud. 

The  judgment  of  the  circuit  court  is  affirmed. 

filed  February  14,  1896;  petition  for  rehearing  overruled  April  23, 
1896. 


No.  17,648. 
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^^^^-^'    The  PREMiifR  Steel  Co.  et  al.  v.  The  McElwainb- 


Richards  Co. 

Mbohanig's  Libn.— Ujpon  Buildings  and  Land  Constituting  a  Single 
Plant. — A  single  lien  may  be  had  upon  all  the  buildings  and  land 
constituting  a  single  plant,  for  materials  used  in  an  improvement 
relating  to  all  the  buildings  without  specifying  the  particular  build- 
ings upon  which  the  separate  portions  of  the  materials  wero  fur- 
nished. 
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Samb. — Time  of  Filing  Lien. — Material  Famished  to  Several  Build- 
ings Constituting  a  Single  Plant. — Notice  of  a  mechanic's  lien  is  in 
time,  if  filed  within  sixty  days  after  furnishing  the  last  of  several 
lots  of  material  ordered  and  furnished  at  different  times,  where 
they  are  all  supplied  under  one  contract  and  used  in  the  repair  of 
several  buildings  constituting  one  manufacturing  plant. 

Same. — Foreclosure  on  Property  in  Hands  of  a  Receiver, — ^The  per- 
mission of  a  court  which  has  apx)ointed  a  receiver  over  property  to 
make  him  a  party  defendant  to  an  action  in  another  oourt  to  fore- 
close a  mechanic's  lien  which  existed  on  the  property  at  the  time 
of  his  appointment  is  not  a  relinquishment  of  control  of  the  prop- 
erty which  authorizes  a  judgment  by  such  other  court  directing  a 
public  sale  of  the  proi)erty  by  the  sheriff  with  clear  title  to  the 
purchaser. 

From  the  Marion  Superior  Court. 

Ayres  &  Jones  and  Elliott  &  Elliott,  for  appellants. 

H.  J.  Milligan,  for  appellee. 

Hackney,  C.  J, — This  was  an  action  by  the  appel- 
lee, The  McElwaine-Kichards  Company,  against  the 
appellants,  The  Premier  Steel  Company,  John  E.  Mc- 
Grettigan,  receiver  for  that  company,  and  others, 
and  its  object  was  to  enforce  a  materialman's  lien 
against  the  property  of  said  Premier  Steel  Company. 
Special  findings,  with  conclusions  of  law,  and  a  mo- 
tion to  modify  the  judgment  present  the  questions 
here  assigned  on  behalf  of  the  appellant  The  facts  so 
specially  found  were  that  the  appellant,  The  Premier 
Steel  Company,  had  been  engaged  in  the  manufacture 
of  steel  blooms,  billets,  and  railroad  iron,  and  had  been 
experimenting  in  various  methods  of  making  steel 
until  May  6, 1893,  when  McQettigan  was  appointed  re- 
ceiver; that  said  company's  business  was  conducted  in 
"one  Bessemer  mill;  one  open  hearth  mill;  one  ma- 
chine shop;  one  foundry;  one  old  iron  rail  mill; 
hydraulic  pump,  etc.,  and  one  steel  mill,"  all  upon 
real  estate  owned  by  said  company,  held  within  one  in- 
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closure  without  division  with  relation  to  the  several 
bnildings;  that  the  buildings  thereon  were  connected 
by  railroad  tracks,  gas  and  steam  pipes,  were  lighted 
by  the  same  electric  plant  and  were  all,  excepting  one, 
used  by  said  company  in  its  said  business;  that  the 
building  so  excepted  was  leased  to  the  Indiana  Steel 
Company,  but  was  connected  to  and  with  another  of 
said  buildings  by  a  continuous  roof  which  covered 
both  buildings;  that  said  real  estate,  including  said 
buildings,  was  intended  for  an  entire  and  general 
plant.  In  1892  said  company  was  engaged  in  making 
extensive  improvements  upon  said  real  estate,  and 
notified  appellee  that  it  would  need  therein  a  large 
amount  of  steam,  gas  and  water  pipes,  materials  ap- 
pellee was  then  engaged  in  selling,  and  that  as  it 
should  order  from  time  to  time,  appellee  should  supply 
such  materials  at  the  best  prices,  which  appellee 
agreed  to  do.  "In  October,  1892,  and  continu- 
ing thereafter  until  the  appointment  of  said 
receiver  appellee  furnished  said  company,  upon 
its  orders  from  time  to  time,  material,  each 
being  a  separate  order,  for  construction,  erec- 
tion and  repairing  of  said  plant  and  all  the  build- 
ings on  said  real  estate,  to  the  amount  and  value  of 
$7,716.66,  upon  which  there  was  paid  by  said  company 
f4,220.63,  leaving  unpaid  at  the  commencement  of  this 
suit  $3,496.03,  which  is  still  unpaid  and  was  due  on 
May  6,  1893.  The  material  furnished  by  the  appellee 
was  for  the  use,  benefit  and  betterment  of  all  said 
property  as  a  whole,  and  all  of  said  material  was  used 
in  said  construction,  erection  and  repairs  aforesaid, 
except  material  to  the  amount  and  value  of  f212.00. 
"That  the  material  which  went  into  each  particular 
mill  or  building  cannot  be  separated  and  identified, 
the  larger  portion  of  it  being  gias  pipe,  which  was 
placed  under  ground  connecting  and  ramifying  all  the 
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buildings,"  On  the  12th  day  of  May,  1893,  notice  of 
lien  was  filed  with  the  proper  recorder,  which  notice 
included  lots  owned  by  said  company,  but  not  within 
said  enclosure  and  not  covered  by  said  buildings.  It 
is  found  that  {250.00  was  a  reasonable  attorney's  fee 
in  this  cause,  and  it  was  further  found  that  the  court 
appointing  said  receiver  "granted  appellee  the  right 
to  join  said  McQettigan,  receiver,  as  defendant  in  this 
cause."  As  conclusions  of  law  upon  such  facts  the 
court  stated  that  there  was  due  appellee  |3,562.00  of 
principal  and  interest  and  $250.00  as  attomey^s  fees, 
for  which  two  sums,  less  f  212.00,  appellee  was  entitled 
to  a  Ifen  upon  said  real  estate  so  included  within  said 
inclosure;  and  "4,  that  plaintiff  is  entitled  to  have 
said  lien  foreclosed  and  the  real  estate  sold  without  re- 
lief from  valuation  or  appraisement  laws  to  pay  said 
judgment  for  $3,600.00,  interest  and  costs." 

Judgment  was  rendered  for  appellee  extending  a 
lien  upon  said  real  estate  and  upon  "all  buildings,  im- 
provements, mills,  shops,  engines,  boilers,  machinery, 
furnaces,  tools,  implements,  fixtures,  rights-of-way, 
franchises,  railroads,  railroad  tracks,  switches,  side 
tracks,  appendages  and  appurtenances,  in,  upon,  or 
belonging  to  or  connected  with  said  real  estate."  The 
sale  of  said  property  was  ordered,  with  directions  to 
apply  the  proceeds,  1st,  to  the  costs  in  this  case,  and  of 
the  sale;  2d,  appellee's  judgment  with  interest;  3d,  bal- 
ance returned  into  court  It  was  also  declared  that 
"The  purchaser  at  said  sale  shall  take,  as  against  the 
parties  to  this  action,  a  clear  title  to  said  real  estate." 

It  is  first  urged  that,  though  the  materials  supplied 
may  have  been  used  in  the  repairs  and  improvements 
of  the  company's  buildings,  it  was  essential  to  the 
maintenance  of  a  lien  that  they  should  have  been  sup- 
plied for  the  purpose  of  being  so  used.  That  is  to  say, 
that  the  appellee  supplied  them,  at  the  time  contem- 
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plating  the  use  made  of  them.  This  fact  is  certainly 
well  found  by  the  court.  As  will  be  seen  the  object 
of  the  purchase  was  stated  before  materials  were  fur- 
nished, and  appellee  furnished  said  company ,  upon  its 
orders  from  time  to  tim^y  mMerial^  each  being  a  sepa- 
rate order,  for  construction,  erection  and  repairing 
said  plant,  and  all  the  buildings  thereon. 

It  is  next  claimed  that  the  conclusions  of  law  were 
"erroneous  for  the  reason  that  it  is  not  shown  for 
what  buildings  the  materials  were  furnished,  nor  in 
what  buildings  they  were  used,  while  it  is  shown  that 
several  of  the  buildings  were  separate  and  inde- 
pendent, and  yet  the  lien  was  taken,  not  only  on  all 
the  buildings,  but  also  on  vacant  lots  across  the 
street."  While  the  notice  of  lien  described  other  lots 
than  those  covered  by  the  plant,  the  lien  as  adjudged 
by  the  court  did  not  include  such  lots.  It  is  not 
claimed  for  appellants  that  to  include  in  the  notice  of 
such  lien  more  land  than  the  lien  could  be  maintained 
upon  would  vitiate  the  lien,  and  we  observe  no  good 
reason  in  such  a  claim.  But  that  the  lien  was  ex- 
tended to  all  of  the  buildings  raises  a  question  of 
greater  moment.  The  following  is  quoted,  by  counsel, 
from  Jones  on  Liens,  sections  1310,  1311,  as  stating 
the  correct  rule :  ^ '  Where  materials  are  furnished  for 
one  or  more  of  several  buildings  upon  a  large  tract  of 
land,  used  together  in  the  general  business  of  a  manu- 
facturing firm  or  corporation,  a  mechanics'  lien  must 
be  filed  against  the  particular  building  or  buildings 
only  to  which  the  materials  were  supplied  and  the  lots 
and  curtilages  appurtenant  thereto;  but  not  against 
the  entire  premises,  including  the  old  buildings  as 
well  as  the  new." 

We  have  no  occasion  to  discuss  here  the  rule  with 
reference  to  the  improvement  of  one  of  a  number  of 
buildings  upon  a  large  tract  of  land,  as  the  repairs  of 
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a  coal  dump  situated  upon  several  hundred  acres  of 
mining  land.  Here  we  have  material  supplied  under 
one  contract,  though  at  various  times  and  upon 
separate  orders,  for  the  improvement  of  several  build- 
ings erected  upon  a  small  tract  within  the  city  of  In- 
dianapolis, the  description  of  which  we  have  omitted 
for  the  sake  of  brevity.  The  improvement  related  to 
all  of  the  buildings;  "connecting  and  ramifying  all  the 
buildings."  The  buildings  were  erected  as  parts  of  a 
single  plant,  and,  though  one  of  them  was  occupied 
by  a  tenant  company,  that  building  was,  in  its  con- 
struction, connected  with,  or  a  part  of,  another  of  the 
buildings,  and  the  ground  was  not  divided  with  refer- 
ence to  the  several  buildings.  The  author  from  whom 
the  above  quotation  is  taken  has  another  statement  of 
the  rule  which  has  application  to  the  question  now  in 
hand :  ^  ^  Where  labor  is  performed  or  materials  fur- 
nished under  one  contract  upon  several  buildings,  all 
situate  upon  one  lot  of  land  belonging  to  the  contract- 
ing owner,  the  lien  attaches  to  all  the  land  for  the 
whole  value  of  the  labor  performed,  and  it  is  imma- 
terial whether  the  contract  specifies  one  sum  for  all 
work  or  separate  amounts  for  each  building."  Sec- 
tion 1313.  Again  it  is  said:  ^^Under  a  contract  to 
erect  two  or  more  houses  for  an  entire  sum,  though 
situate  upon  different  lots,  the  lien  is  upon  all  the 
I  buildings  and  lots,  and  not  upon  each  separately." 
Section  1817.  In  Phillips  v.  Gilbert,  101  U.  S.  721*,  it 
was  insisted  that  the  lien  was  void  because  it  included 
six  houses  upon  several  lots.  It  was  there  said:  "We 
think  there  is  nothing  in  the  objection.  The  contract 
was  one  and  related  to  the  row  as  an  entirety,  and  not 
to  the  particular  buildings  separately.  The  whole 
waB  a  building,  within  the  meaning  of  the  law,  from 
having  been  uniterl  by  the  parties  in  one  contract  as 
one  general  piece  of  work." 
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In  Hall  V.  Sheehariy  69  N.  Y.  618,  it  was  held  that  ma- 
terials furnished  indiscriminately  in  the  erection  of 
several  contiguous  buildings  may,  for  the  purpose  of 
a  mechanic's  lien,  be  regarded  as  a  single  building  and 
that  one  notice  covering  all  will  support  such  a  lien. 
Of  the  same  effect  generally  are  St,  Louis  National 
Stockyards  v.  O'Reilly,  85  HI.  457;  Choteau  v.  Thomp- 
son, 2  Ohio  St.  114;   Hill  v.  LaCrosse  B.  B.  Co.,  11 
Wis.  223;   Doolittle  v.  Plenz,  16  Neb.  153;    Brabajson 
V.  Allen,  41  Conn.  361;    Crawford  v.  Anderson,  129 
Ind.    117.      The  statute,    B.    S.    1894,    section    7255, 
authorizes  a  lien  "separately  or  jointly"  upon  the  vari- 
ous structures  repaired  "and  on  the  interests  of  the 
owner  of  the  lot  or  land  on  which  it  stands,  or  with 
which  it  is  connected."    The  reason  distinguishing 
joint  and  several  liens  is  given  in  Phillips  on  Me- 
chanics' Liens,  section  376,  and  is  quoted  in  McOrew 
V.  McCarty,  78  Ind.  496:    "If  the  work  be  done  or  ma- 
terials are  furnished  upon  distinct  premises,  the  lien 
must  be  against  each  of  the  several  premises,  accord- 
ing to  the  value  of  the  work  and  materials  incorpor- 
ated in  each,  and  not  against  both  for  the  aggregate 
amount    The  reason  a  joint  claim  may  be  sustained 
against  several  houses  put  up  at  the  same  time,  with- 
out an  interval  between  them,  is,  that  they  may  be 
considered  as  one  building,  and,  consequently,  as  an 
integer    or    unit    which    may    be    covered    by    one 
claim,"  etc. 

It  is  objected  also  that  the  findings  having  disclosed 
the  furnishing  of  materials  upon  separate  orders,  be- 
ginning in  October,  1892,  and  closing  in  May,  1893, 
"which  constituted  independent  contracts,  yet  the 
notice  attempted  to  include  all  and  was  not  filed  until 
May  12, 1893,  much  more  than  sixty  days  after  the  ma- 
terials had  been  furnished  under  most  of  the  con- 
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tracts."  The  error  in  this  contention  is  in  construing 
the  facts  found  as  disclosing  a  separate  contract  for 
each  order  of  material.  We  think  it  clear,  from  the 
special  finding,  that  the  contract  was  made  in  Octo- 
ber, for  the  materials  to  be  supplied  from  time  to  time 
as  needed  in  making  the  repairs  and  improvements, 
the  making  of  which  occupied  the  period  between 
October  and  May  6,  and  the  lien  having  been  filed  May 
12,  was  within  the  time  required  by  the  statute.  If 
each  order  and  delivery  of  materials  during  the  pro- 
gress  of  an  improvement  constituted  a  separate  con- 
tract and  required  a  separate  lien,  it  will  be  readily 
seen  that  instead  of  providing  a  practical,  simple,  and 
efficient  method  of  security  to  the  laborer  and  ma- 
terialman, as  the  statute  certainly  intends,  a  compli- 
cation would  arise  requiring  many  liens  or  the  deliv- 
ery of  all  materials  at  one  time  or  the  performance  of 
all  labor  by  continuous  and  uninterrupted  service. 

The  appellants  insist,  finally,  that  the  trial  court 
erred  in  overruling  their  several  motions  to  modify  the 
judgment  directing  the  sale  of  the  real  estate  and  ad- 
judging that  the  purchaser  take  a  clear  title.  This 
question  rests  upon  the  proposition  that  by  the  re- 
ceivership the  property  was  in  custodia  legisj  and  that 
a  court,  other  than  that  in  which  the  receivership  is 
pending,  has  no  authority  to  deprive  the  court  having 
custody  of  its  possession.  That  this  proposition  is  cor- 
rect there  can  be  no  doubt  whatever,  but  counsel  have 
been  unable  to  find  authority  on  either  side  of  the 
question  as  to  whether  the  court  in  custody  sur- 
renders its  possession  and  submits  to  a  decree  and 
sale  by  granting  the  lienor  permission  to  sue  the  re- 
ceiver. The  reason  that  permission  is  required  doubt- 
less is  that  the  court's  officer  may  not  be  involved  in 
constant  and  expensive  litij]:ation,  and  that  the  court's 
possession*  may  not  be  placed  in  peril  by  the  exercise 
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of  conflicting  jiirisdictionB.  The  end  sought  by  the 
rule  is  not  only  the  avoidance  of  conflict  in  the  juris- 
diction of  the  courts,  but  the  preservation  of  the  inter- 
ests of  creditors  and  debtors.  These  interests  have 
been  entrusted  to  the  court  of  equity,  which  affords 
a  more  comprehensive  and  perfect  system  of  justice 
than  the  court  of  law,  in  order  that  all  may  be  guarded 
and  protected,  each  with  reference  to  every  other.  If 
the  property  in  question  should  be  sold  upon  the  judg- 
ment in  this  case,  the  sale  would  be  by  public  outcry, 
a  method  often  not  attended  by  results  so  satisfactory, 
and  upon  the  wisdom  and  discretion  of  the  sheriff 
rather  than  of  the  chancellor,  who  may  approve  or  dis- 
approve the  receiver's  sale.  If  the  right  of  the  lower 
court  was  to  direct  the  sale,  by  its  own  oflBcer  and 
upon  execution  as  in  other  instances,  that  right  would 
be  in  utter  disregard  of  the  condition  of  the  estate  as 
to  the  ability  of  the  receiver  to  realize  by  certificates, 
rentals  or  other  means,  permitted  by  the  court  in  pos- 
session, sums  sufficient  to  pay  the  appellee's  claim 
and  extinguish  the  lien.  Any  possible  right  of  the  re- 
ceiver to  redeem  would  be  embarrassed  by  additional 
costs  and  ultimate  losses  to  the  general  creditors  and 
a  redemption  by  any  creditor  would  not  only  meet  the 
same  embarrassment,  but  it  would  result  either  in  giv- 
ing such  redeeming  creditor  an  advantage  over  other 
creditors  or  of  redeeming  to  his  own  inconvenience 
that  all  creditors  might  be  protected.  If  the  whole 
subject  were  within  the  control  of  the  court  appoint- 
ing the  receiver,  the  lien-holder's  interest  could  be  pro- 
tected by  his  right  of  priority  to  the  proceeds  of  any 
sale;  the  opportunity  for  competition  in  selling  at 
private  sale  would  be  afforded;. the  wisdom  of  the 
chancellor  could  be  taken  upon  the  prudence  and  fair- 
ness of  the  sale  and  the  adequacy  of  the  considera- 
tion ;  costs  would  be  spared  and  redemption,  complica- 
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tioDs  avoided.  There  are  probably  other  illustrations 
of  the  value  and  necessity  of  the  rule  which  would  en- 
able the  court  in  custody  of  the  property  to  control  its 
sale  and  the  distribution  of  the  proceeds,  but  these 
will  suffice  to  make  clear  the  impropriety  of  permit- 
ting another  court  to  absorb  the  functions  of  the  court 
in  possession  and  possibly  strip  it  of  all  property  and 
all  opportunity  to  serve  the  beneficial  ends  for  which 
it  was  given  jurisdiction. 

In  High  on  Receivers,  3d  ed.,  section  141,  it  is  said : 
"So  extremely  jealous  are  courts  of  equity  of  an  inter- 
ference, pendente  Itte,  with  the  possession  of  their  re- 
ceivers, that  they  will  not  ordinarily  permit  property 
which  is  the  subject  of  the  receivership  to  be  sold  on  ex- 
cution."  Robinson  v.  Atlantic,  etc.,  R.  W.  Co., 66  Pa.  St. 
160;  Skhiner  v.  Maxwell,  68  N.  C.  400;  Wimjoall  v.  Samp- 
son, 14  How.  62 ;  Edwards  v.  Norton,  56  Tex.  406;  Ellis 
V.  VemonIce,etc.jCo., 86Tex.l09 ;  WcUlingy, Miller, lOS 
N.  Y.  173;  Thompson  v.  McClmry,  159  Pa.  St.  189.  *'And 
while  the  appointment  of  a  receiver  does  not  destroy 
existing  liens  upon  the  property,  it  prevents  their  en- 
forcement by  the  ordinary  legal  process,  and  compels 
the  persons  asserting  such  liens  to  seek  their  remedy 
in  the  cause  in  which  the  receiver  is  appointed. "  Wal- 
lingy.  Miller,  supra;  Ellis  v.  Vernon  Ice,etc. ,  Co., supra. 
* '  Even  though  an  execution  has  been  levied  upon  the 
I>roperty  before  the  appointment  of  the  receiver,  it  is 
held  that  there  cannot  be  a  lawful  sale  under  such  ex- 
ecution without  leave  of  the  court  appointing  the 
receiver."  Walling  v.  Miller,  supra.  "The  proper  rem- 
edy for  a  judgment  creditor  who  desires  to  question 
the  receiver's  right  to  the  property,  is  to  apply  to  the 
court  appointing  him,  to  have  the  property  released 
from  the  receiver's  custody,  in  order  that  he  may  pro- 
ceed against  it  under  his  judgment."    Robinson  v.  At- 
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lantiCj  etc. J  B.  W.  Co.,  supra;  Thompson  y.  McCleartfj 
supra;  Duggerv.  Collins ,  69  Ala.  324.  ^*  To  permit  the 
property,  while  in  custody  of  the  receiver,  to  be  levied 
upon  and  sold  under  the  process  of  another  court, 
would  at  once  give  rise  to  a  conflict  of  jurisdiction  and 
would  seriously  interfere  with  and  impair  the  re- 
ceiver's right  to  the  management  of  the  property.  So 
when  real  estate  is  in  the  actual  possession  of  a  receiver, 
pending  litigation  as  to  the  title,  it  is  not  subject  to 
levy  and  sale  under  execution  to  satisfy  a  judgment 
rendered  subsequent  to  the  receiver's  appointment." 
Edwards  v.  'Norton,  supra.  Again  it  is  said,  section  142, 
^  ^ As  still  further  illustrating  the  aversion  entertained  by 
the  courts  of  equity  toward  any  interference  with  the 
possession  of  their  receivers,  it  is  held  that  a  receiver 
is  not  justified  in  paying  out  money  in  any  other  man- 
ner than  upon  the  order  of  the  court  appointing  him, 
and  that  this  court  will  not  sanction  a  payment  made 
by  him,  even  upon  the  compulsory  process  of  another 
court.  And  when  a  judgment  creditor  has  attached 
money  in  the  hands  of  a  receiver,  under  proceedings 
instituted  in  a  court  of  law,  and  has  obtained  an  order 
therein  for  the  payment  of  the  money  attached,  which 
order  is  obeyed  by  the  receiver,  such  payment  will  not 
be  allowed  by  the  court  in  passing  his  accounts.''  De 
Winton  v.  Afayor,  etc.,  28  Beav.  200. 

Under  the  rules  here  declared,  the  doubtful  pro- 
priety of  ever  permitting  actions  against  receivers  in 
courts  other  than  that  making  the  appointment  is 
made  manifest,  and  that  the  consent  of  the  appointing 
court  to  make  the  receiver  a  party  defendant  was  not 
a  consent  to  relinquish  the  possession  and  control  of 
the  property  seems  to  follow. 

In  our  judgment  the  consistency  of  these  rules  with 
the  objects  for  which  they  were  designed  renders  the 
conclusion  necessary  that  the  consent  to  sue  is  but  for 
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the  purpose  of  submitting  to  another  court  the  in- 
quiry as  to  the  extent  of  the  credit,  the  validity  and 
priority,  as  between  the  parties,  of  the  lien  claimed, 
and  that  the  application  of  the  property  to  the  debt 
and  preservation  of  the  rights  of  the  creditor  so  as- 
certained  must  rest  with  the  appointing  court,  unless 
it  has  clearly  parted  with  that  right  We  conclude, 
therefore,  that  the  trial  court  erred  in  overruling  said 
motions  to  modify  the  judgment 

It  is  urged  by  the  appellee,  upon  assignment  of 
cross-error,  that  its  judgment  should  have  been  in- 
creased by  an  interest  charge  from  the  time  the  ac- 
count was  found  to  be  due  to  the  date  of  the  judgment 
No  authority  for  this  contention  is  cited,  and  we  know 
of  none.  The  statute,  R.  S.  1894,  section  7045,  pro- 
vides for  the  allowance  of  interest  "on  an  account 
stated  from  the  date  of  settlement,  or  on  an  account 
closed  upon  the  day  an  itemized  bill  shall  have  been 
rendered  and  payment  demanded,"  but  the  findings  do 
not  bring  the  claim  within  these  provisions. 

The  judgment  is  reversed,  with  instructions  to  sus- 
tain the  appellants'  several  motions  to  modify  the 
judgment 

Filed  April  28,  1896. 

NoTB. — A  review  of  the  authorities  on  the  right  to  file  a  single  me- 
chanic's  lien  against  several  buildings  is  found  in  a  note  to  Wilcox  v. 
Woodruff  (Conn.),  17  L.  B.  A.  814. 


Vol.  144—40 
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No.  17,699. 

Keith  et  al.  v.  Ault  et  al. 

Desobnt. — Adopted  Child, — An  adopted  child  of  a  deceased'husband, 
but  not  of  the  wife,  is  not  entitled  to  the  protection  of  section  2641, 
R.  S.  1894,  providing  that  if  a  widow  marry  a  second  time,  holding 
real  estate  in  virtue  of  a  previous  marriage,  and  there  be  a  ''child 
*  *  ♦  aUve  by  such  marriage,"  the  widow  cannot,  with  or  with- 
out her  husband*s  consent,  alienate  such  land,  and  upon  her  death 
during  the  marriage  it  shall  go  to  "  her  children  "  by  the  marriage 
in  virtue  of  which  it  came  to  her,  although  section  837  provides 
that  an  adopted  child  shall  receive  all  the  rights  and  interest  in  the 
estate  of  the  adopting  father  or  mother  which  a  natural  heir  would 
be  entitled  to. 

From  the  Pike  Circuit  Court. 

E.  P.  Richardson  and  A,  H.  Taylor y  for  appellants. 

J.  W.  Wilson  and  S.  O.  Davenport^  for  appellees. 

Howard,  J. — A  demurrer  was  sustained  to  appel- 
lant's complaint  for  ejectment;  and  the  correctness  of 
this  ruling  is  the  only  question  for  our  consideration. 

From  the  complaint  it  appears  that  on  the  first  day 
of  November,  1881,  one  James  H.  Lemmon,  who  was 
then  the  owner  of  the  land  in  controversy  and  of  cer- 
tain other  lands,  departed  this  life  intestate,  leaving 
as  his  only  heirs  his  widow,  Mary  A.  Lemmon,  and  the 
appellant,  Georgiana  L.  Keith,  his  adopted  daughter; 
that  partition  was  made  of  decedent's  real  estate  be- 
tween said  widow  and  adopted  child;  that  the  part  of 
said  real  estate  so  set  off  to  said  child  was  by  the  ad- 
ministrator sold  to  pay  the  debts  of  the  estate;  that  the 
widow  and  child  continued  to  live  upon  the  share  set 
ofif  to  the  widow ;  that  on  June  3, 1884,  the  widow  mar- 
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ried  one  Joseph  Damewood,  the  said  child  still  con- 
tinuing to  live  in  the  family ;  that  on  January  6, 1887, 
the  said  Mary  A.  Damewood  (formerly  Lemmon)  and 
her  huBbandy  Joseph  Damewood,  sold  and  conveyed 
to  the  appellees  the  land  set  off  to  her  as  widow  of  her 
first  husband;  that  appellees  at  once  went  into  pos- 
session of  said  land,  and  have  continued  in  possession 
ever  since,  claiming  to  be  the  owners  of  the  same;  that 
on  July  12,  1892,  the  said  Mary  A.  Damewood  died 
intestate;  that  from  the  date  of  said  appellant's  adop- 
tion by  James  H.  Lemmon  until  the  death  of  the  said 
Mary  A.  Damewood,  the  said  Mary  A.  always  treated 
the  said  appellant,  Georgiana,  as  her  own  child;  that 
afterwards  the  said  Georgiana  intermarried  with  her 
co-appellant,  Isaac  Keith ;  that  by  reason  of  the  prem- 
ises the  appellants  claim  to  be  the  owners  in  fee 
simple  of  said  land,  and  demand  possession  thereof 
and  damages  for  its  detention. 

The  appellant  Georgiana  was  the  adopted  child  of 
James  H.  Lemmon,  not  of  his  wife,  Mary  A.  Lemmon. 
James  H.  Lemmon  was  never  married  before  his  mar- 
riage to  said  Mary  A.  Lemmon. 

It  is  contended  that  the  rights  of  the  appellant 
Georgiana  in  the  estate  of  her  adopted  father  are,  by 
force  of  the  statutes  for  the  adoption  of  heirs,  the 
same  as  if  she  were  his  natural  child;  and  the  follow- 
ing from  section  837,  R.  S.  1894  (section  825,  R.  S. 
1881),  is  referred  to  in  support  of  such  contention- 
''Prom  and  after  the  adoption  of  such  child  it  shall 
take  the  name  in  which  it  is  adopted  and  be  entitled  to 
and  receive  all  the  rights  and  interests  in  the  estate  of 
such  adopting  father  or  mother,  by  descent  or  other- 
wise, that  such  child  would  if  the  natural  heir  of  such 
adopting  father  or  mother." 

There  is  no  doubt,  as  said  in  Warren.  Admr. ,  v.  PreS' 
eotty  84  Me.  483,  that  "it  is  as  competent  for  the  legis- 


628  SUPREME  COURT  OF  INDIANA, 

Keith  et  al.  v.  Ault  et  al. 

lature  to  place  a  child  by  adoption  in  the  direct  line  of 
descent  as  for  the  common  law  to  place  a  child  by 
birth  there."  The  only  question  to  be  decided  is,  what 
the  statute  does  provide  as  to  the  rights  of  an  adopted 
child  under  the  circumstances  of  this  case? 

The  appellant  bases  her  claim  to  the  land  in  con- 
troversy on  the  following  provisions  of  section  2641, 
R  S.  1894  (section  2484>  R.  S.  1881):  "If  a  widow  shaU 
marry  a  second  or  any  subsequent  time,  holding  real 
estate  in  virtue  of  any  previous  marriage,  and  there  be 
a  child  or  children  or  their  descendants  alive  by  such 
marriage,  such  widow  may  not,  during  such  second  or 
subsequent  marriage,  with  or  without  the  assent  of 
her  husband,  alienate  such  real  estate ;  and  if,  during 

such  marriage,  such  widow  shall  die,  such  real  estate 
shall  go  to  her  children  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  her,  if  any  there  be/' 

It  is  not  questioned  that  by  the  statute  for  the  adop- 
tion of  heirs,  already  cited,  the  appellant  was  "en- 
titled to  receive  all  the  rights  and  interest  in  the 
estate "  of  her  adoptive  father  that  she  would  have  re- 
ceived if  she  had  been  his  natural  child.  As  a  matter 
of  fact,  her  rights  as  the  child  of  James  H.  Lemmon 
were  fully  recognized  in  the  partition  of  his  real  estate, 
a  child's  full  part  being  set  off  to  her,  subject,  as  in  the 
case  of  other  children,  to  the  payment  of  her  father's 
debts.  But  for  that  reason  it  does  not  follow  that  she 
becomes  the  owner  of  the  widow's  part  of  the  same 
real  estate  by  virtue  of  the  special  provisions  of  the 
statute  last  above  cited. 

By  no  stretch  of  meaning  can  the  appellant 
Georgiana  be  described  as  a  child  of  the  widow,  Mary 
A.  Lemmon,  "by  the  marriage  in  virtue  of  which  such 
real  estate  came  to  her."  The  appellant  is  not  even 
an  adopted  child  of  the  widow,  to  say  nothing  of  be- 
ing the  child  of  such  widow  by  her  marriage  to  James 
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H.  Lemmon.  The  statute  was  evidently  intended  to  ap- 
ply only  to  children  born  to  the  husband  and  wife,  and 
to  the  lands  received  by  the  wife  from  her  husband  on 
his  death.  Such  lands  during  her  second  marriage 
she  shall  not  sell;  and  in  case  she  dies  during  such 
second  marriage  the  lands  so  received  by  her  whether 
she  has  so  sold  them  or  not,  "shall  go  to  her  children 
by  the  marriage"  to  her  first  husband ;  not  to  her  chil- 
dren by  adoption,  still  less  to  a  child  not  adopted  by 
her. 

No  doubt,  if  Georgiana  had  been  adopted  by  both 
Mr.  and  Mrs.  Lemmon  she  would  have  inherited  from 
Mrs.  Lemmon  as  any  other  child  from  its  parents. 
There  is  here,  however,  no  such  case. 

The  exact  question  raised  in  this  case  was  decided 
against  the  contention  of  appellant  in  Barnes  v.  Allen^ 
26  Ind.  222,  and  in  Isenhour  v.  Isenhour,  52  Ind.  328. 
See  also  Humphries  v.  DaviSj  100  Ind.  274 ;  Markover 
V.  Krauss,  132  Ind.  294. 

Had  James  H.  Lemmon  been  married  before  his 
marriage  to  Mary  A.  Lemmon,  had  appellant  been 
adopted  by  him  and  his  former  wife,  and  had  Mary  A. 
Lemmon  been  a  second  and  childless  widow,  as  was 
the  case  in  Marlcover  v.  Krauss,  s^iipra,  then  we  should 
have  another  question,  and  one  not  under  the  statute 
here  under  consideration,  but  under  section  2644,  R.  S. 
1894  (section  2487,  R.  S.  1881). 

Judgment  affirmed. 

Filed  April  28,  1896. 

Note. — The  legal  status  of  adopted  children  is  discussed  with  a 
review  of  the  authorities  in  a  note  to  Warren  v.  Prescott  (Me.),  17  h, 
B.  A.  485. 
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7144 —  630         James  v.  Lake  Erie  and  Western  Railway  Co. 

',170  04 

Appeal. — WTien  Premature.— An  appeal  from  the  ruling  of  the  trial 
court  sustaining  a  demurrer,  taken  before  entry  of  final  judgment 
thereon^  is  prematura 

From  the  Madison  Circuit  Court 
Wood  dk  Ellis,  for  appellant. 

A.  E.  Hackedom,  J,  B.  Cockrum  and  Chipman^ 
Keltner  &  Hendee,  for  appellee. 

Monks,  J. — This  is  the  second  appeal  of  this  cause. 
The  first  appeal  was  to  the  Appellate  Court,  where 
the  judgment  was  reversed  and  the  court  below 
directed  to  sustain  the  demurrer  to  the  complaint 
Lake  Erie,  etc.,  R,  B,,  Co.  v.  James,  10  Ind.  App.  660. 
On  the  return  of  the  cause  to  the  court  below,  the  de- 
murrer was  sustained  and  appellant  filed  an  amended 
complaint.  Appellee  demurred  to  the  amended  com- 
plaint for  want  of  facts,  which  was  sustained,  to  which 
ruling  of  the  court  appellant  excepted.  The  only  error 
assigned  in  this  court  calls  in  question  the  action  of 
the  court  in  sustaining  appellee's  demurrer  to  the 
amended  complaint. 

Counsel  for  appellee  insist  that  no  question  is  pre- 
sented by  the  record  for  the  reason  that  it  does  not 
appear  from  the  record  that  final  judgment  has  been 
rendered  in  the  cause. 

An  appeal  only  lies  from  judgments  that  make  a 
disposition  of  a  cause  except  as  provided  by  statuta 
Thomas,  Admr.,  v.  Chicago,  etc.,  B.  W.  Co.,  139  Ind. 
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462;  Champ  v.  Kendricky  130  Ind.  645;  Northcutt  v. 
Buckles,  60  Ind.  577. 

The  final  entry  of  the  proceedings  of  the  court  below 
is  as  follows :  "Comes  now  the  parties  by  counsel  and 
the  demurrer  to  the  complaint  is  sustained  by  the 
court,  to  which  ruling  of  the  court  the  plaintiff  (ap- 
pellant) excepts  and  refuses  to  plead  further,  and 
prays  an  appeal  to  the  Supreme  Court,  which  prayer 
the  court  grants." 

As  no  final  judgment  was  rendered,  the  appeal  was 
prematurely  taken.  The  appeal  is  therefore  dis- 
missed. 

FUed  April  23,  1896. 


No.  17,917. 
DUDENHOFEB  ET  AL.  V,  JOHNSON  ET  AL. 

Pleading. — Cross-complaint,  — Judgment  — Mortgage.  — A  cross-oom- 
plaint  in  an  action  to  foreclose  a  mortgage,  which  sets  up  a  judg- 
ment procured  against  the  mortgagor  before  the  execution  of  the 
mortgage,  is  fatally  defective  on  demurrer  if  it  fails  to  state  that 
such  judgment  is  a  lien  on  the  premises  sought  to  be  foreclosed ; 
and  it  is  not  helped  in  this  respect  by  anything  contained  in  the 
complaint  tending  to  show  that  fact,  since  a  cross-complaint  must 
be  complete  in  itself  without  aid  from  the  other  pleadings  in  the 
case> 

From  the  Allen  Superior  Court. 

N.  D,  Doughman  and  C  H.  Worden,  for  appellants. 

Bell,  Barrett  &  Morris,  A,  H.  Bitttnger,  Breen  & 
Morris,  E,  V.  Emrich  and  Randall  &  Doughman,  for 
appellees. 
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MgCabe,  J. — ^The  appellee  brought  suit  against  one 
Henry  Keller  and  wife  to  foreclose  a  mortgage  ex- 
ecuted by  them  to  her  on  April  28,  1893,  on  eighty 
acres  of  land  in  Allen  county,  to  secure  a  loan  of  some 
12,200.00  and  interest.  She  made  defendants  to  her 
complaint  a  large  number  of  lien-holders,  by  both 
judgments  and  mortgage,  all  of  which  liens  she  al- 
leged to  be  junior  to  the  lien  of  her  mortgage.  She 
made  the  appellants,  Dudenhofer,  Buecher  and 
Sherer,  defendants,  alleging  that  they  claimed  to  have 
some  lien  upon  the  premises,  and  asked  that  they  be 
required  to  set  it  up  or  be  barred.  But  it  is  averred 
that  the  lien  of  appellee's  mortgage  is  senior  to  all  the 
liens  and  claims  of  all  the  defendants.  Proper  issues 
were  joined  upon  the  complaint.  And  the  above- 
named  appellants  filed  a  cross-complaint  in  two  para- 
graphs, to  which  the  court  sustained  a  several  de- 
murrer on  the  ground  that  neither  paragraph  stated 
facts  suflBcient  to  constitute  a  cause  of  action. 

A  trial  of  the  issues  formed  resulted  in  a  general 
finding  for  plaintiflF  and  that  the  lien  of  her  mortgage 
was  senior  and  superior  to  the  liens  of  the  various 
judgments  and  mortgages  held  by  the  different  de- 
fendants and  a  foreclosure  decree  followed. 

The  above-named  defendants  have  appealed,  join- 
ing with  themselves  as  co-appellants  the  other  de- 
fendants below,  some  of  whom,  Emerick,  Kover  and 
the  Hamilton  National  Bank,  have  appeared  and  de- 
clined to  join  in  the  appeal,  and  hence  their  names  as 
appellants  are  stricken  out. 

The  only  error  assigned  and  urged  in  argument  is 
the  ruling  of  the  court  in  sustaining  the  demurrer  to 
the  first  and  second  paragraphs  of  the  cross-complaint 
of  the  above  named  appellants. 

The  substance  of  the  first  paragraph  thereof  is  that 
one  Mayer  had,  prior  to  the  execution  of  the  plaintiff's 
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mortgage,  recovered  a  judgment  in  the  superior  court 
of  Allen  county  against  the  cross-complainants  and 
Henry  Keller  upon  a  note  executed  by  said  Keller  to 
one  George  Wait ;  that  said  note  was  indorsed  by  said 
Wait  to  these  cross-complainants,  who  had  indorsed 
it  to  said  Mayer,  who  recovered  the  judgment  thereon 
as  aforesaid  on  April  28,  1891,  in  the  sum  of  |126.41 
and  f  16.95  costs;  that  the  complaint  in  that  case  set 
out  a  copy  of  the  note  and  alleged  that  these  cross- 
complainants  were  held  only  as  indorsers  on  said  note; 
that  the  judgment  as  entered  did  not  set  out  that 
these  cross-complainants  were  only  indorsers  upon 
said  note  and  sureties  for  said  Keller;  that  execution 
duly  issued  on  said  judgment  and  Keller  being  insol- 
vent these  cross-complainants  were  compelled  to  pay 
the  same  on  June  2,  1891,  amounting  to  $127.13  and 
costs  amounting  to  f22.50  to  the  sheriff  of  Allen 
county;  that  the  sheriff  returned  the  execution  in- 
dorsed as  follows:  "This  execution  is  returned  satis- 
fled  as  to  George  P.  Dudenhofer,  -Henry  E.  Buecker 
and  Henry  P.  Sherer,  and  unsatisfied  as  to  Henry  Kel- 
ler, the  sureties  having  paid  said  judgment  and  costs 
June  2,  1891.  Paid  plaintiff  fl27.13.  Clerk  $16.95, 
retaining  my  fees.  George  H.  Viberg,  sheriflf,  by  P. 
J.  Wise,  deputy;"  that  said  execution  was  numbered 
1756,  and  said  return  was  duly  recorded  by  the  clerk 
of  said  superior  court  in  the  execution  docket  No.  3  of 
said  superior  court  of  Allen  county;  that  said  judg- 
ment was  endorsed  as  follows:  "Judgment  paid  by 
George  P.  Dudenhofer,  Henry  E.  Buecker,  Henry  P. 
Sherer,  June  9,  1891.  See  return  of  execution  No. 
1756;"  that  no  part  of  said  judgment  has  ever  been  re- 
paid to  them;  that  the  lien  of  said  judgment  upon  the 
premises  described  in  plaintiff,  Ellen  V.  Johnson's 
mortgage  set  out  in  her  complaint,  is  prior  and  su- 
perior to  the  lien  of  the  plaintiff's  mortgage  and  prior 
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and  superior  to  the  liens  of  the  defendants  herein  and 
these  cross-complainants  ask  the  court  to  decree  that 
they  hare  the  first  lien  upon  the  premises  described  in 
plaintiff's  mortgage,  and  that  they  shall  first  be 
paidy  etc. 

The  second  paragraph  only  differs  from  the  first  in 
that  it  states  that  the  judgment  as  entered  omitted  by 
mistake  to  show  that  the  cross-complainants  were  en- 
dorsers and  sureties  on  the  note. 

Counsel  on  both  sides  have  discussed  a  number  of 
interesting  questions,  which  the  ruling  on  the  de- 
murrer to  the  foregoing  pleading  presents.  But  there 
is  one  defect  which  we  think  all  sufficient  to  justify 
the  ruling  of  the  superior  court  in  holding  both  para- 
graphs bad.  There  are  no  facts  stated  in  either  para- 
graph showing  that  the  Mayer  judgment  ever  became 
a  lien  on  the  land  covered  by  the  appellee's  mortgage, 
indeed,  there  is  no  allegation  in  either  paragraph  that 
Keller  ever  owned  any  land  in  Allen  county,  or  any- 
where else. 

It  is  true  these  facts  do  appear  in  the  plaintiff's 
complaint  But  it  is  settled  law  in  this  State  that  "a 
cross-complaint,  like  a  complaint,  must  be  good  within 
and  of  itself  without  aid  from  other  pleadings  in  the 
cause."  Conger  v.  Miller,  104  Ind.  592;  Masters  v. 
Becket,  83  Ind.  595  ;  Campbell  v.  Routty  Admr.,  42  Ind. 
410 ;  Ewing  v.  Patterson,  36  Ind.  326. 

The  superior  court  did  not  err  in  sustaining  the  de- 
murrer to  both  paragraphs  of  said  cross-complaint. 

The  judgment  is,  therefore,  affirmed. 

Filed  April  23,  1896. 
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No.  17,d68. 

Tucker  v.  Hyatt. 

Habmlbss  EBRon.^Emdence.Sreaeh  of  Marriage  Contract.—The 
admission  in  an  action  for  breach  of  promise  of  marriage,  of  a  de- 
cree divorcing  plaintiff,  if  error,  is  harmless,  where  plaintiff's  com- 
petency to  enter  into  the  contract  in  suit  is  not  denied. 

EviDENCB. — Disputed  Signature, — It  is  not  error  to  allow  comisel  on 
the  cross-examination  of  a  witness  who  has  testified  to  the  genuine- 
ness of  a  disputed  signature,  to  put  into  the  hands  of  the  witness 
for  comparison  signatures  of  the  same  person  to  papers  properly  in 
the  record,  as  it  is  not  necessary  that  such  papers  should  first  be 
put  in  evidence. 

8amb. — Handtmriting, — Opinion. — The  mere  fact  that  a  witness  as  to 
the  genuineness  of  handwriting  has  only  seen  the  person  write 
fldnce  the  beginning  of  the  trial  is  not  enough  to  render  his  evidence 
incompetent. 

BAXB.^O€nuinene88  of  Disputed  Signature. —  Comparisons. — Appel- 
late Procedure. — An  objection  to  the  receipt  of  ex{)ert  testimony  as 
to  the  genuineness  of  a  disputed  signature,  founded  on  a  compari- 
son thereof  with  signatures  of  the  same  person  to  papers  in  the 
cause,  on  the  ground  that  such  signatures  have  been  made  since 
the  alleged  signature  became  a  matter  of  controversy,  does  not  sug- 
gest the  objection  that  they  may  have  been  made  in  a  disguised 
hand  for  the  purpose  of  manufacturing  evidence;  and  hence  the 
question  as  to  the  admissibility  of  the  testimony  over  such  an  ob- 
jection is  not  presented  on  appeal. 

pLEADiNa. — Complaint. —  Breach  of  Marriage  Contract. — Presump- 
tion.— Evidence. — Plaintiff,  in  an  action  for  breach  of  marriage 
contract,  need  not  allege  or  prove  defendant's  capacity  to  enter  into 
such  contract,  for  such  capacity  will  be  presumed. 

Prom  the  Miami  Circuit  Court. 

H.  S.  Biggs  and  L.  W.  Royse,  for  appellant. 

J.  D.  McLaren^  E.  C.  Martindalej  F.  D.  Butler  and 
L.  R.  Stookeyy  for -appellee. 
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Howard,  C.  J. — This  was  an  action  brought  by  the 
appellee  against  the  appellant  for  damages  for  breach 
of  promise  of  marriage. 

The  trial  resulted  in  a  verdict  for  $6,000.00  in  favor 
of  appellee,  upon  which  judgment  was  rendered. 

Numerous  errors  are  assigned  on  this  appeal,  but 
counsel  discuss  only  the  overruling  of  the  motion  for  a 
new  trial. 

To  the  complaint  of  appellee,  appellant  pleaded  a 
written  release  of  the  marriage  contract,  claiming 
that  such  release  had  been  signed  by  her  for  a  consid- 
eration of  $300.00.  The  appellee,  however,  denied  the 
execution  of  the  release;  and  evidence  went  to  the 
jury  on  both  sides  of  the  issue  so  formed. 

The  appellant  produced  three  witnesses,  Albert  L. 
Keysecker,  his  wife,  Lugarda  Keysecker,  and  Joseph 
Tillman,  who  each  testified  that  they  were  acquainted 
with  the  handwriting  of  the  appellee,  and  that  the 
signature  to  the  release  was  her  genuine  signature. 

On  the  cross-examination  of  these  witnesses,  the 
court  permitted  appellee's  counsel,  over  the  objection 
of  appellant,  to  place  in  the  hands  of  the  witnesses 
the  appellee's  affidavit  for  a  change  of  venue  and  her 
verified  reply  of  7ion  est  factum^  and  have  the  witnesses 
compare  appellee's  signatures  to  those  papers  with 
the  signature  of  the  release.  It  is  claimed  that  this 
was  error. 

In  Thomm  v.  State^  103  Ind.  419,  the  defendant  de- 
nied having  written  a  disputed  letter.  On  cross-ex- 
amination, he  was  shown  other  letters  and  asked  to 
say  in  whose  handwriting  they  were.  Objection  was 
made  to  such  cross-examination  on  the  ground  that 
the  letters  so  offered  for  comparison  "were  not  papers 
in  the  case,  and  were  not  referred  to  in  the  examina- 
tion in  chief."  The  letters  offered  for  comparison 
were  not  admitted  to  be  genuine,  but  there  was  evi- 
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dence  to  show  that  they  also  had  been  written  by  the 
defendant.  It  was  held  that  the  cross-examination 
was  proper. 

So  in  1  Wharton  Ev.  (3d  Ed.),  section  710,  it  is  said: 
"There  is  little  question  that  a  witness  may  on  cross- 
examination  be  tested  by  putting  to  him  other  writ- 
ings, not  admitted  in  evidence  in  the  case,  and  asking 
him  whether  such  writings  are  in  the  same  hand  with 
that  in  litigation. '^ 

The  rule  in  England,  as  fixed  by  statute,  17  and  18 
Vic,  ch.  125,  section  27,  is  that:  "Comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfaC' 
tion  of  the  judge  to  be  genuine,  shall  be  permitted  to 
be  made  by  witnesses ;  and  such  writings,  and  the  evi- 
dence of  witnesses  respecting  the  same,  may  be  sub- 
mitted to  the  court  and  jury  as  evidence  of  the  gen- 
uineness, or  otherwise,  of  the  writing  in  dispute." 

We  think  there  can  be  little  doubt  that  in  this  State, 
after  some  fluctuation  in  our  decisions,  the  rule  is, 
that  any  writings  admitted  to  be  genuine,  or  writings 
which  are  properly  papers  in  the  case  for  any  purpose, 
may  be  used,  by  way  of  comparison,  to  prove,  or  dis- 
prove, the  genuineness  of  the  writing  in  dispute. 
White^  etc.y  Go.  v.  Oordon^  124  Ind.  495;  McDonald  v. 
McDonald^  142  Ind.  55,  and  cases  cited. 

The  writings  used  for  comparison  in  the  case  at  bar, 
being  the  affidavit  of  appellee  for  a  change  of  venue, 
made  and  signed  by  her  long  before  the  release  in  dis- 
pute was  brought  into  the  record  by  appellant,  and 
her  verified  reply,  were  both  "papers  in  the  case;" 
papers,  too,  which  the  appellant  on  the  trial  admitted 
were  "before  the  jury  for  all  purposes,"  and,  under 
the  rule  above  stated,  it  was  not  error  to  allow  these 
papers  to  be  used  by  the  witnesses,  on  cross-examina- 
tion, to  compare  the  signatures  of  appellee  thereto 
with  the  signature  to  the  release. 
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Complaint  is  next  made  that  two  of  appellee's  wit- 
nesses were  allowed  to  testify  as  to  the  genuineness  of 
the  signature  to  the  release,  from  having  seen  appel- 
lee write;  although  their  knowledge  of  her  handwrit- 
ing had  been  acquired  only  since  the  controversy 
began. 

It  may  be  noted  that  appellant  opened  the  way  for 
this  line  of  evidence,  by  calling  witnesses  who  were 
shown  to  have  only  a  like  acquaintance  with  appel- 
lee's handwriting.  Moreover,  it  does  not  appear  that 
appellee's  handwriting  was  executed  on  any  of  the  oc- 
casions referred  to  for  the  purpose  of  manufacturing 
evidence  for  the  trial.  The  witnesses  simply  gave  the 
facts  as  to  the  source  of  their  acquaintance  with  the 
handwriting.  The  weight  which  might  be  given  the 
evidence  was  a  question  for  the  jury.  The  mere  cir- 
cumstance   that    a    witness    has    become    acquainted 

with  handwriting  since  the  opening  of  a  trial,  is  not 
of  itself  enough  to  make  his  evidence  as  to  the  gen- 
uineness of  the  handwriting  incompetent  We  do  not 
think  any  abuse  of  discretion  is  shown  in  the  admis- 
sion of  the  testimony  complained  of. 

Fault  is  also  found  that  counsel  for  appellee  took 
the  verified  reply  and  the  release  and  submitted  them 
to  the  jury  for  comparison  of  the  signatures.  These 
papers  were  a  part  of  the  record,  and  were  before  the 
court  and  jury  for  all  proper  purposes.  It  was  not 
necessary  to  introduce  them  in  evidence;  they  were  al- 
ready in  for  that  purpose,  and  might  therefore  be  com- 
mented on  by  counsel  and  inspected  by  the  jury. 
Colter  V.  CaUmoay^  68  Ind.  219;  Boots  v.  Caninej  94  Ind. 
408;  Bell  v.  Parey,  7  Ind.  App.  19. 

Counsel  for  appellant  finally  contend  that  the  court 
erred  in  admitting  in  evidence  a  transcript  of  the 
record  and  decree  of  divorce  of  the  appellee  from  her 
former  husband,  as  entered  in  the  circuit  court  of  the 
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county  of  Otsego,  in  the  State  of  Michigan.  Even  if  it 
were  error  for  any  reason,  to  admit  this  evidence,  the 
error  was  harmless;  for  appellee's  competency  to 
enter  into  the  marriage  contract  with  appellant  was 
not  denied.  She  did  not  need  to  allege  or  prove  that 
she  was  a  woman,  that  she  was  of  marriageable  age, 
that  she  was  unmarried,  or  that  she  was  otherwise 
competent  to  enter  into  a  contract  of  marriage.  Her 
capacity  to  enter  into  such  contract  will  be  presumed 
in  the  absence  of  averment  and  proof  to  the  contrary. 

In  Jones  v.  Layman^  123  Ind.  569,  which,  like  this, 
was  an  action  on  breach  of  marriage  contract,  it  was 
contended  that  the  complaint  was  bad  because  it  was 
not  alleged  that  the  parties  were  of  marriageable  aga 
The  court  said  :  "There  is  nothing  in  this  objection. 
The  presumption  is,  as  to  all  contracts,  that  the 
parties  were  competent  to  contract,  until  the  contrary 
is  made  to  appear.'' 

By  section  359,  R.  S.  1894  (section  356,  R.  S.  1881),  it 
is  provided  that :  "All  defenses,  except  the  mere  de- 
nial of  the  facts  alleged  by  the  plaintiff,  shall  be 
pleaded  specially." 

Appellee  was  not  required  to  allege  her  capacity  to 
enter  into  the  contract :  it  was  for  appellant  to  plead 
specially,  in  bar,  her  want  of  capacity. 

"In  an  action  of  this  kind,"  said  Lotz,  J.,  in  Walker 
v.  Johnson,  6  Ind.  App.  600,  also  an  action  for  breach 
of  promise  of  marriage,  "there  are  many  things  that  a 
defendant  may  plead  in  bar  of  a  recovery,  and  there 
are  many  things  that  he  may  give  in  mitigation  of  the 
amount  of  recovery.  The  rule  is,  that  if  he  relies  on  a 
matter  in  bar  he  must  plead  it  specially. " 

Appellant,  therefore,  not  having  filed  an  answer 
averring  appellee's  want  of  competency  to  enter  into 
the  marriage  relation,  she  was  under  no  obligation  to 
prove  such  competency. 
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But  even  if  such  evidence  were  necessary  on  the 
part  of  appellee,  we  are  of  opinion  that  the  certified 
copy  of  the  decree  of  the  Otsego  County,  Michigan^ 
Circuit  Court,  a  court  of  general  jurisdiction,  and  hav- 
ing a  judge,  a  clerk,  and  a  seal,  as  such  copy  is  set  out 
in  the  record,  was  sufficient  for  the  purpose  for  which 
it  was  offered.  The  proceedings  and  decree  are 
authenticated  by  the  clerk  and  judge  of  that  court  as 
required  by  the  act  of  Congress,  in  such  case  made 
and  provided.  Section  458,  R.S.  1894  (section  454,  RS, 
1881).  See  also  section  479,  R.  S.  1894  (section  472 
R.  S.  1881);  Bailey  v.  Martin,  119  Ind.  103;  Teter  v. 
Teter,  88  Ind.  494 ;  Hamilton  v.  Shoaff,  99  Ind.  63. 

No  available  error  appearing,  the  judgment  is 
affirmed. 

Filed  November  21,  1895. 

On  Petition  for  Rehearing. 

Howard,  J. — In  the  petition  for  a  rehearing  in  this 
case,  counsel  for  appellant  confine  their  argument  al- 
most wholly  to  the  discussion  of  a  single  error  alleged 
to  have  been  made  in  the  trial  court,  and  which,  it  is 
contended,  has  not  been  sufficiently  considered  in  this 
court  The  facts  in  relation  to  the  alleged  error  are 
set  out  in  appellant's  brief  as  follows: 

^^The  sixteenth  reason  assigned  for  a  new  trial  reads 
as  follows : 

"  ^That  the  court  erred  in  admitting  in  evidence 
over  the  objection  of  the  defendant,  the  evidence  of 
the  witness,  Russell  Morgan,  which  evidence  consisted 
in  the  said  witness  comparing  what  purported  to  be 
the  signature  of  the  plaintiff  to  her  affidavit  for 
change  of  venue  filed  in  this  cause,  and  what  purported 
to  be  the  signature  of  the  plaintiff  to  her  verified  reply 
filed  in  this  cause,  with  the  signature  to  the  written 
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release  described  in  the  defendant's  third  paragraph 
of  answer  in  this  cause,  and  in  stating  to  the  jury  that 
the  signature  to  said  purported  affidavit  and  said  pur- 
ported reply  was  not  written  by  the  same  person  who 
wrote  the  signature  to  said  release.' 

"The  above  reason  for  a  new  trial  is  based  upon  the 
following  questions  propounded  to  the  witness,  Rus- 
sell Morgan,  by  appellee  and  answers  thereto,  as  well 
as  other  questions  to  and  answers  by  the  same 
witness : 

"  'You  may  examine  the  signature  on  this  paper 
marked  No.  16,  there  Imogene  Hyatt,  and  also  ex- 
amine the  signature  on  the  paper  in  the  case  entitled 
the  affidavit  for  a  change  of  venue,  and  also  the  signa- 
ture in  the  case  entitled  the  reply  to  the  defendant's 
answer,  and  state  to  the  jury  whether  or  not  they 
were  all  three  written  by  one  and  the  same  hand  in 
your  judgment 

"  'The  defendant  objects  to  the  question  because  the 
comparison  is  admitted  to  be  made  with  the  writing 
in  question,  and  the  papers  not  offered  in  evidence, 
and  signatures  made  since  the  signature  became  a 
question  of  controversy  as  to  the  genuineness  of  the 
signature  of  the  plaintiff,  and  comparison  made  with 
the  signatures  not  admitted  by  the  defendant  to  be 
genuine  and  that  the  papers  with  which  the  compari- 
son is  made  are  not  in  evidence  for  any  other  purpose. 
Which  objection  is  overruled  and  defendant  excepts.^ 

"To  which  question  the  witness  answered:  *I  would 
say  in  my  judgment,  they  are  two  different  hand- 
writes.'  '^ 

The  objection  as  thus  made  by  the  appellant  is  not 
altogether  free  from  obscurity.  We  think,  however, 
that  it  did  not  present  to  the  trial  court  the  question 
Vol.  144—41 
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urged  by  counsel  on  this  appeal.  The  question  here 
urged  is  stated  in  the  brief  of  counsel  as  follows: 

"The  precise  question  here  is,  can  a  disputed  sig- 
nature be  compared  with  a  signature  to  a  verified  re- 
ply of  nan  est  fcwttimj  as  a  standard  of  comparison  by 
an  expert,  and  express  an  opinion  on  such  comparison 
alone  as  to  the  genuineness  of  the  disputed  signature 
when  the  signature  used  as  the  standard  was  made  for 
the  sole  and  express  purpose  of  raising  the  identical 
issue  to  be  determined  by  such  evidence?" 

By  this  statement,  if  we  understand  counsel,  it  is 
sought  to  bring  here  for  decision  the  question  whether 
a  party  can  call  an  expert  to  compare  the  signature  to 

a  paper  in  dispute  with  signatures  made  by  the  party 
to  papers  filed  by  him  in  the  case;  the  objections  sug- 
gested being  that  the  signatures  used  for  comparison 
may  have  been  written  in  a  disguised  hand,  and  the 
evidence  be  therefore,  in  effect,  self-serving. 

If  this  is  the  question  now  sought  to  be  raised,  we 
are  satisfied  that  an  examination  of  the  objection 
made  on  the  trial,  and  which  we  have  set  out  above, 
will  show  that  the  objection  as  so  made  did  not  bring 
the  question  to  the  attention  of  the  court ;  and,  conse- 
quently, that  the  question  now  so  earnestly  argued  by 
counsel  was  not  passed  upon  in  the  ruling  com- 
plained of. 

The  objection  made  on  the  trial  is,  substantially, 
that  the  affidavits  proposed  to  be  used  for  comparison 
had  not  been  offered  in  evidence,  and  that  the  sig- 
natures thereto  were  made  since  the  controversy  be- 
gan. But  the  fact  that  signatures  had  been  made 
after  the  controversy  began  would  not,  of  itself,  make 
the  comparison  improper.  Nothing  remains  in  the  ob- 
jection made  before  the  trial  court,  therefore,  but  that 
the  papers  had  not  been  offered  in  evidence.    Of  this 
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objection  we  are  free  to  say  that  it  does  not  impretss 
as  as  being  altogether  ingenuous.  The  record  does  in 
fact  show  that  the  affidavits  were  offered  in  evidence, 
as  follows: 

^'The  plaintiff  here  offers  in  evidence  the  complaint 
and  file  marks  thereon,  the  affidavit  for  a  change  of 
venue  filed  in  this  case,  and  we  also  offer  in  evidence 
the  plaintiff's  reply  to  the  defendant's  answer. 

"The  defendant  objects  for  the  reason  that  the 
papers  are  before  the  jury  for  all  purposes  anyway; 
and  with  the  understanding  that  they  are  before  the 
jury  for  all  purposes,  the  offer  is  withdrawn." 

So  far,  then,  as  the  objection  made  on  the  trial  is 
concerned,  namely,  that  the  affidavits  had  not  been 
offered  in  evidence,  it  is  clear  that  appellant  waived 
the  question. 

And  so  far  as  concerns  the  objection  made  on  this 
appeal,  namely,  that  appellee  should  not  have  been 
permitted  to  make  comparison  of  the  disputed  paper 
with  papers  in  the  case  signed  by  her,  and  in  the  sign* 
ing  of  which  the  handwriting  might  have  been  simu- 
lated, "for  the  sole  and  express  purpose  of  raising  the 
identical  issue  to  be  determined  by  such  evidence," 
that  question  was  not  presented  for  the  consideration 
of  the  trial  court,  and  is  therefore  not  one  for  this 
court  to  pass  upon  in  review.  This  view  of  the  case 
now  urged  by  counsel,  we  may  also  add,  was  not  con- 
sidered or  passed  upon  in  the  original  opinion. 

On  the  general  subject  of  comparison  of  hand- 
writings, see  Chance  v.  Indianapolis^  etc.,  O.  R.  Co.y 
82  Ind.  472;  Burdich  v.  Hunt,  43  Ind.  381;  Huston  v. 
Schindler,  46  Ind.  38;  Forgey  v.  First  NaVl  Bank,  66 
Ind.  123;  Shorh  v.  Kinzie,  80  Ind.  500;  Thomas  v. 
State,  103  Ind.  419;  1  Greenl.  Ev.,  section  581;  Best 
Ev.,  sections  232,  248;  Lawson  Exp.  Ev.,  page  379; 
Rogers  Exp.  Test.  (2d  ed.),  section  130;  Harris  Identifi., 
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sections  383,  386,  426;  9  Am.  and  Eng.  Ency.  of  Law 
(1st  ed.),  p.  279;  note  to  Dresler  v.  Hard  (N.  T.),  12 
L.  R.  A.  456. 
The  petition  is  overruled. 

FUed  April  24, 1896. 


No.  17.581. 

Beiling  V.  City  op  Evanbville. 
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1*8 ^  Municipal  Corporation. — Ordtnanoe.— UhrecwonaWeneM.— An  ordi- 

j^  044  nance  cannot  be  successfully  assailed  in  a  judicial  tribunal  for  un- 

144   Jfi  reasonableness  when  it  has  been  adopted  by  express  authority  of 

n68   2341  the  Legislature  without  conflict  with  any  constitutional  piohibi- 
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tion  or  fundamental  principles. 

Samb. — Ordinance. — Slaughterhouse,— An  ordinance  prohibiting  the 
maintenance  of  any  slaughterhouse  within  the  city  when  author- 
ized by  statute  cannot  be  defeated  by  the  courts  on  the  ground  that 
it  is  unreasonable. 

Same. —  Ordinance. —  Slaughterhouse. — The  necessity  or  expedienpy 
of  prohibiting  slaughterhouses  in  a  city  is  implied  from  an  ordi- 
nance making  that  prohibition,  without  any  provision  for  inTeeti- 
gation  into  the  character  or  condition  of  the  slaughterhouses. 

From  the  Vanderburgh  Circuit  Court 

J.  T,  Walker  and  P.  W.  Frey,  for  appellant. 

O.  A.  Cunningham^  for  appellee. 

Jordan,  J. — Appellant  was  prosecuted  and  con- 
victed of  having  on  the  4th  day  of  June,  1894,  violated 
the  provisions  of  an  ordinance  of  the  city  of  Evans- 
ville,  adopted  Dec.  19, 1892,  entitled  an  ordinance  pro- 
hibiting the  slaughtering  of  animals  and  the  main- 
taining of  slaughterhouses  within  the  city.  Section  1 
of  this  ordinance  reads  as  follows: 
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^^Section  1.  Be  it  ordained  by  the  common  council 
of  the  city  of  Evansville,  that  after  the  1st  day  of 

■ 

June,  1894,  it  shall  be  unlawful  to  slaughter  any  ani- 
mal or  to  maintain  any  slaughterhouse  within  the 
city  of  Evansville." 

Section  2  provides  a  penalty  to  be  assessed  for  a  vio- 
lation of  any  of  the  provisions  of  the  ordinance  of  not 
less  than  flO.OO  nor  more  than  f  100.00. 

The  evidence  in  the  record  establishes  that  the  ap- 
pellant, on  the  date  charged  in  the  complaint,  was 
guilty  of  maintaining  a  slaughterhouse  within  the 
city  of  Evansville,  and  was  engaged  in  slaughtering 
therein  beeves,  hogs  and  sheep  to  supply  a  meat 
market,  in  which  business  he  was  engaged. 

On  the  11th  day  of  February,  1895,  counsel  for  ap- 
pellant filed  a  brief,  at  the  close  of  which  it  was  stated 
that  in  the  near  future  they  would  file  an  additional 
one  wherein  they  proposed  to  argue  and  present  more 
fully  the  invalidity  of  the  ordinance.  But  the  record 
does  not  disclose  the  filing  of  this  proposed  brief,  nor 
do  we  find  it  among  the  papers  in  the  case,  hence  are 
not  favored  with  the  benefit  of  the  extended  views  of 
counsel  for  the  appellant,  or  informed  what  addi- 
tional propositions,  if  any,  are  presented  by  them, 
upon  the  questions  involved,  except  as  we  ascertain 
the  same  from  the  brief  of  counsel  for  the  appellee. 

Appellant  attacks  the  validity  of  the  ordinance 
upon  the  ground  that  it  is  unreasonable,  and  also  that 
it  results  in  taking  the  property  of  a  person  without 
due  process  of  law,  for  the  reason,  as  he  insists,  that  it 
does  not  provide  for  any  investigation,  in  the  first  in- 
stance, into  the  character  or  conditon  of  the  slaughter- 
house, in  order  to  determine  whether  it  is  offensive 
and  injurious  to  the  public  health  or  comfort  suf- 
ficient to  constitute  it  a  nuisance.  And  it  is  further 
contended  that  the  Legislature  cannot  authorize  a 
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city  to  prohibit  the  slaughtering  of  animals  within  its 
limits.  It  is  also  insisted  that  conceding  that  the  ap* 
pellee  was  empowered  to  prohibit  the  maintaining  of 
a  slanghterhonse  within  its  corporate  limits,  the 
ordinance  in  question  was  repealed  by  the  act  of  1893. 

The  charter  of  the  city  of  Evansyille  in  force  at  the 
time  the  ordinance  in  question  was  enacted,  in  the 
enumeration  of  the  powers  conferred  upon  the  com- 
mon council,  provided  as  follows: 

"Eighth.  To  direct  the  location  of  all  powder- 
houses,  slaughterhouses,  tallow  chandler's  shops,  soap 
factories,  distilleries  and  all  other  houses,  factories 
and  shops  that  may  detract  from  the  comfort  of  the  in- 
habitants of  the  city.  And  if  thought  necessary,  to 
prohibit  altogether  the  erection  or  continuance  of  all 
or  any  of  such  shops,  factories,  houses  and  establish- 
ments within  the  limits  of  said  city.'' 

See^Local  Acts  1846-47  of  the  general  assembly, 
p.  13.  The  twentieth  clause  of  the  same  section  pro- 
Tides  as  follows: 

^'Twentieth.  To  abate  and  remove  nuisances,  and 
to  declare  what  shall  be  deemed  nuisances,  and  pun- 
ishing by  suitable  penalties  the  person  or  persons  caus- 
ing or  continuing  the  same,  or  suffering  the  same  to 
remain  on  his,  her  or  their  premises,  or  both  abate  and 
punish,  at  discretion ;  and  for  the  purpose  of  declaring 
what  shall  be  deemed  nuisances,  and  abating  the  same 
or  causing  and  compelling  the  same  to  be  abated,  and 
punishing  persons  for  causing,  continuing  or  suifering 
the  same  as  aforesaid,  the  common  council  shall  have 
jurisdiction  over  both  land  and  water  one  mile  be- 
yond the  limits  of  the  city  in  all  directions." 

On  March  3,  1893,  the  Legislature  of  this  State 
passed  an  act  concerning  the  incorporation  and  gov- 
ernment of  cities  having  a  population  of  more  than 
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50,000  and  less  than  100,000,  whereby  the  charter  of 
appellee  under  which  the  ordinance  in  controversy 
was  adopted,  was  expressly  repealed.  Acts  1893,  p.  65. 
The  city  of  Evansville  was  operating  under  this  latter 
act  at  the  time  the  appellant  was  charged  with  the 
offense  of  which  he  was  convicted.  Section  1  of  this 
act  is  as  follows:    « 

^'All  by-laws,  ordinances  and  regulations,  not  incon- 
sistent with  this  act  shall  remain  and  continue  in  full 
force  until  altered  and  repealed  by  the  common  coun- 
cil in  conformity  with  the  provisions  of  this  act,  but 
all  by-laws,  ordinances  and  regulations  inconsistent 
with  this  act  are  hereby  abolished." 

Section  23  thereof,  in  enumerating  the  powers 
granted  to  the  common  council,  has  the  following  pro- 
visions : 

"To  declare  what  shall  constitute  a  nuisance,  to 
prevent  the  same,  require  its  abatement,  authorize  the 
removal  of  the  same  by  the  proper  officers,  and  pro- 
vide for  the  punishment  of  the  person  or  persons 
causing  the  same,  continuing  or  suffering  the  same 
to  exist,  and  assess  the  expenses  of  its  removal  against 
such  person  or  persons,  and  to  provide  for  collecting 
such  expenses  either  by  placing  the  same  on  tax  dupli- 
cate or  by  suit." 

Also  the  following: 

"To  prohibit  or  regulate  the  location  and  manage- 
ment of  starch  factories,  glue  factories,  renderies,  tal- 
low candleries,  bone  factories,  soap  factories,  tanneries, 
slaughterhouses,  breweries,  distilleries,  livery  stables, 
foundries,  and  all  other  establishments  of  which  the 
business  or  trade  may  become  noxious  or  injurious 
to  the  public  comfort  or  health ;  to  prohibit  the  erection 
of  such  buildings  or  the  continuance  of  such  noxious  or 
injurious  occupations  therein  whenever  the  public  com- 
fort or  health  requires  it." 
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It  is  well  settled  that  when  the  adoption  of  a  muni- 
cipal ordinance  or  by-law  is  expressly  authorized  by 
the  Legislature,  and  when  the  express  grant  of  power 
is  not  in  conflict  with  a  constitutional  prohibition  or 
fundamental  principles,  it  cannot  be  successfully  as- 
sailed as  unreasonable  in  a  judicial  tribunal.  Coal 
float  V.  City  of  Jeffersonxnlle^  112  Ind.  15;  Skaggs  v. 
City  of  Martinsville^  140  Ind.  476,  and  cases  there 
cited;  Rund  v.  Totem  of  Fowler,  142  Ind.  214.  By  the 
charter  of  1847,  in  clause  8,  of  the  enumerated 
powers  conferred  upon  the  city  of  Evansville,  9a 
above  set  out,  the  right  to  direct  the  location  of 
slaughterhouses,  or,  if  deemed  necessary,  to  prohibit 
entirely  the  erection  or  continuance  thereof  within 
the  limits  of  the  city, is  expressly  granted  to  the  com- 
mon council,  and  these  same  powers  are  likewise 
granted  under  the  act  of  1893. 

It  is  evident,  we  "think,  from  an  inspection  of  the 
provisions  of  the  act  of  1893,  as  herein  set  forth,  that 
there  is  nothing  in  them, —neither  is  there  anything 
otherwise  in  the  act,with  which  the  ordinance  in  con- 
troversy can  be  said  to  be  inconsistent;  consequently, 
it  cannot  be  held  to  be  abolished  by  the  latter  act,  but 
as  therein  declared  it  "shall  remain  and  continue  in 
full  force  until  altered  and  repealed  by  the  common 
council,"  etc. 

Slaughterhouses  have  been  subject  to  government 
control  through  the  agencies  of  towns  and  cities,  both 
in  this  country  and  Europe,  for  a  long  period  of  time, 
upon  the  grounds  that  such  control  was  necessary  to 
promote  cleanliness,  and  to  protect  the  health  and 
comfort  of  the  inhabitants  of  such  muncipalities.  The 
adoption  of  laws  relative  to  the  regulation  or  prohibi- 
tion of  the  business  of  slaughtering  animals  within 
reasonable  limits,  is  generally  considered  as  a  proper 
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exercise  of  what  is  termed  the  police  power  of  the 
State.  This  court,  in  the  appeal  of  Rund  y.  Town  of 
Fowler  J  supra^  considered  and  upheld  an  ordinance  of  a 
character  similar  to  the  one  before  us.  The  court,  in 
that  case,  said:  ^^The  penalty  from  which  the  appeal 
is  prosecuted  is  for  maintaining  a  slaughterhouse 
within  the  town  limita  As  we  have  said,  the  right  to 
direct  the  location  of  such  houses  is  given  by  the  letter 
of  the  legislative  grant,  and  the  penalty  is  assessed  for 
the  failure  to  obey  the  direction  that  such  houses  shall 
not  be  located  within  the  corporate  limits."  The  grant 
to  the  appellee  under  her  charter  in  regard  to  her 
right  to  legislate  upon  the  subject  of  slaughterhouses 
is  in  its  terms  broader  than  is  the  right  given  to  towns 
to  legislate  upon  the  same  subject  In  the  case  of  the 
former,  it  is  a  two-fold  grant.  First,  to  direct  the  loca- 
tion of  such  houses.  Second,  to  prohibit  altogether 
their  erection  or  continuance  within  the  city  limits. 
That  the  Legislature  of  the  State  had  the  authority  to 
expressly  confer  this  power  upon  the  common  coun- 
cil, in  view  of  the  many  judicial  interpretations  of 
such  legislative  warrant,  cannot  now  be  successfully 
controverted.  That  the  common  council  of  appellee, 
in  the  enactment  of  the  ordinance  in  question,  prop- 
erly and  reasonably  exercised  the  power  granted  to  it 
under  the  charter,  is  equally  as  well  settled.  An  act 
of  the  Legislature  of  the  State  of  California,  incor- 
porating the  city  of  Sacramento,  granted  power  to  the 
board  of  trustees  to  pass  ordinances  to  control  and 
regulate  slaughterhouses,  or  provide  for  their  exclu- 
sion from  the  city  limits  or  any  part  thereof.  In  pur- 
suance of  this  grant  the  city  adopted  an  ordinance 
which  declared  it  to  be  unlawful  for  any  person  to 
slaughter  any  animal  within  the  city,  or  to  erect, 
maintain,  or  use,  etc.,  within  the  city,  any  house  or 
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building  as  a  slan^terhouse^  or  to  dress  or  clean  any 
slaughtered  animal  therein. 

In  the  appeal  of  Ex  parte  HeUbrony  66  CaL  609,  the 
validity  of  this  ordinance  was  sustained  by  the  Su- 
preme Gourt  of  that  State.  See  authorities  there 
dted. 

The  following  authorities  also  sustain  the  validity 
of  the  ordinance.  Dillon  Munic.  Corp.  section  141  ; 
Tiedeman  Munic.  Corp.  section  118 ;  2  Kent  Com.  340; 
Cronin  v.  People^  etc.,  82  N.  T.  818 ;  Metropolitan 
Board  of  Health  v.  Heister,  37  N.  Y.  661 ;  VUlage  of 
Buffalo  V.  Webster^  10  Wend.  100. 

In  the  Slaughterhouse  Cases^  16  Wall.  63,  Miller, 
Justice,  8i>eaking  for  the  court,  after  defining  the 
police  power,  said:  ^The  regulation  of  the  place  and 
manner  of  conducting  the  slaughtering  of  animals 
and  the  business  of  butchering  within  a  city,  and  the 
inspection  of  the  animals  to  be  killed  for  meat,  and  of 
the  meat  afterwards,  are  among  the  most  necessary 
and  frequent  exercises  of  this  power." 

By  some  of  the  courts  a  slaughtering  establishment 
has  been  held  to  be  a  nuisance  per  ae;  while  by  others 
it  has  been  regarded  as  prima  facie  a  nuisance;  and 
where  it  exists  so  near  to  dwelling  houses  as  to  im- 
pair the  comfortable  enjoyment  of  the  dwellers 
therein,  an  actionable  nuisance  is  created.  But  this  ques- 
tion does  not  arise  in  the  case  at  bar,  and  we  need  not 
inquire  as  to  the  manner  in  which  appellant  main- 
tained his  slaughterhouse.  It  is  sufficient  for  the 
purpose  of  this  appeal  for  the  court  to  know  that  he 
was  engaged  in  a  business  subject  to  legislative  con- 
trol, and  that  the  power  relative  to  such  control  was 
legally  lodged  in  the  common  council,  and  by  it  prop- 
erly and  rightfully  exercised.  The  contention  that 
this  ordinance  punishes  the  prohibited  act  without 
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gard  to  any  proof  that  the  slaughterhouse  in  question 
was  injurious  to  the  health  and  comfort  of  the  inhab- 
itants of  the  city  is  without  force.  It  was  not  essen- 
tially necessary  to  its  validity  for  the  council  to  allege 
or  explain  the  reason  for  its  enactment  or  the  exigen- 
cies out  of  which  it  arose.  It  is  an  elementary  rule 
that  legislative  bodies  within  their  power,  in  the  en- 
actment of  laws,  may  judge  of  the  necessity,  or  the 
expediency  therefor,  and  the  exercise  of  that  judg- 
ment is  to  be  implied  from  the  law  itself.  We  again 
affirm  that  the  passage  of  the  ordinance  was  clearly 
within  the  authority  expressly  granted  by  the  charter 
to  appellee. 

As  to  whether  the  slaughtering  of  a  single  animal 
by  a  person  within  the  city  for  meat  for  his  own  con- 
sumption, would  come  within  the  inhibition  of  the  or- 
dinance, is  not  a  question  before  us,  and  we  are  not 
therefore  required  to  decide  it.  It  follows  that  the  or- 
dinance is  not  open  to  the  objections  interposed  by  the 
appellant  and  the  judgment  is  affirmed. 

fUed  January  7, 1896 ;  petition  for  rehearing  oyerruled  April  24, 
18M. 
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.^PPSAL. — By  State,— Payment  of  Fine  and  Co«^«.— The  payment  by 
defendant  to  the  clerk  of  the  fine  and  oosts  imposed  on  him  does 
not  estop  the  State  from  taking  an  appeal  as  provided  by  section 
1955,  R  S.  1894,  npon  a  question  reserved  by  it 

Same.— Oimt»ia/  Law,— Right  of  Appeal  by  State,  — Acquittal,— 
An  acquittal  is  a  condition  of  the  right  of  appeal  upon  a 
reserved  question  conferred  upon  the  State  by  section  1955,  R 
8.  1894,  as  section  1915  provides  that  the  prosecuting  attorney 
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may  except  to  any  opinion  of  the  court  and  reserve  a  point  of  law 
for  the  decision  of  the  supreme  court,  and,  in  case  of  reversal,  take 
the  reserved  case  to  the  Supreme  Court,  and  section  1956  provides 
that  the  clerk  below  must  certify  the  judgment  of  acquittal. 

Gbiminal  Law. — Verdict  Assessing  Less  than  Minimum  Imprison^ 
ment. — That  a  verdict  assesses  less  than  the  minimum  of  imprison- 
ment authorized  by  statute,  does  not  render  it  void,  and  the  de- 
fendant waives  the  irregularity  by  failing  to  object  at  the  proper 
time. 

Samb.— ^rreaf  of  Jud^men^.— Mere  defects  or  uncertainties  in  a 
criminal  pleading,  or  the  imperfect  statement  of  an  essential  ele- 
ment of  a  public  offense  in  an  indictment  therefor,  will  not  sus- 
tain a  motion  in  arrest  of  judgment. 

JuixJMENT. — Arrest  Of. — What  Amounts  to. — The  sustaining  of  an 
objection  by  defendant  to  judgment  upon  the  part  of  the  verdict 
affixing  imprisonment  as  a  part  of  the  punishment  is  an  arrest  of 
judgment  within  section  1955,  R.  S.  1894,  providing  that  the  State 
may  appeal  to  the  supreme  court  upon  an  order  of  the  court  arrest- 
ing the  judgment,  although  the  motion  was  not  based  upon  any  of 
the  statutory  causes  for  arrest  of  judgment. 

From  the  Whitley  Circuit  Court, 

W.  A.  Ketchaniy  Attorney-General,  W.  A.  Olatte^ 
Prosecuting  Attorney,  /.  W.  Leonard^  T.  R.  Marshall^ 
W.  F.  McNagney  and  T.  H.  ClugstoUy  for  State. 

H.  S.  BiggSy  L.  W.  Boyse  and  A.  A.  AdamSy  for 

appellee. 

Hackney,  C.  J. — The  appellee  was  charged  in  the 
lower  court,  by  indictment  in  two  counts,  under  sec- 
tion 2260,  K.  S.  1894  (section  2139,  R.  S.  1881),  with  the 
crime  of  conspiring  with  other  persons  named  to  ob- 
tain money  by  false  pretense.  At  the  trial,  the  court 
charged  the  jury  that  if  the  defendant  should  be  found 
guilty  as  charged  in  the  second  count  of  the  indict- 
ment the  punishment  prescribed  was  imprisonment  in 
Staters  prison  not  more  than  seven  years  nor  less  than 
one  year,  and  a  fine  in  a  sum  not  exceeding  f  1,000.00 
nor  less  than  $10.00.    The  verdict  of  the  jury  found 
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the  appellee  guilty  as  charged  in  the  second  count  and 
affixed  his  punishment  at  imprisonment  in  the  Staters 
prison  for  the  term  of  one  year  and  a  fine  in  the  sum 
of  4F25.00.  The  verdict  further  found  the  appellee  not 
guilty  as  charged  in  the  first  count. 

It  is  conceded  by  appellee's  counsel  that  the  punish- 
ment prescribed  for  the  offense  charged  in  the  second 
count  of  the  indictment  was  by  a  fine  not  to  exceed 
15,000.00  nor  less  than  f  25.00  and  imprisonment  in  the 
State's  prison  for  a  term  not  exceeding  fourteen  years 
nor  less  than  two  years.  Over  the  objection  and  ex- 
ception of  the  appellant  the  court  rendered  judgment 
against  the  appellee  for  |25.00  and  the  costs  of  the 
prosecution,  and  sustained  the  appellee's  written  ob- 
jection to  judgment  upon  that  part  of  the  verdict  affix- 
ing imprisonment  as  a  part  of  the  punishment,  A 
motion  by  the  appellee  for  a  new  trial  was  withdrawn 
over  the  appellant's  objection ;  a  motion  by  the  appel- 
lant to  subject  the  appellee  to  another  trial  was  de- 
nied, and  other  steps  were  taken,  none  of  which  do  we 
regard  as  necessary  to  a  decision  of  the  case.  The 
bill  of  exceptions  presents  the  case  upon  reserved 
questions,  and  discloses  that  when  the  verdict  was  re- 
turned there  was  no  objection  or  exception  made  to 
it  by  the  appellee  or  his  counsel. 

The  first  inquiry  arising  in  the  case  is  upon  the 
appellee's  motion  to  dismiss  the  appeal  for  the  alleged 
reason  that  an  appeal  was  not  authorized  by  the 
statute,  there  having  been  no  acquittal  of  the  appellee, 
and  because  of  the  payment  of  the  judgment  rendered 
on  the  verdict  Section  1915,  R.  S.  1894  (section  1846, 
R.  S.  1881),  is  as  follows:  "The  prosecuting  attorney 
may  except  to  any  opinion  of  the  court  during  the  pros- 
ecution of  any  cause,  and  reserve  the  point  of  law  for 
the  decision  of  the  Supreme  Court.  The  bill  of  excep- 
tions must  state  clearly  so  much  of  the  record  and  pro- 
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ceedings  as  may  be  necessary  for  a  fair  statement  of 
the  question  reserved.  In  case  of  the  acquittal  of  the 
defendant,  the  prosecuting  attorney  may  take  the  re- 
served case  to  the  Supreme  Court  upon  an  appeal  at 
any  time  within  one  year.  The  Supreme  Court  is  not 
authorized  to  reverse  the  judgment  upon  such  appeal, 
but  only  to  pronounce  an  opinion  upon  the  correctness 
of  the  decision  of  the  court  below.  The  opinion  of  the 
Supreme  Court  shall  be  binding  upon  the  inferior 
courts,   and   shall    be   a    uniform    rule   of    decision 

therein.  When  the  decision  of  the  court  below  is  de- 
cided to  be  erroneous,  the  appellee  must  pay  the  costs 
of  the  appeal.'^ 

Section  1955,  R  S.  1894  (section  1882,  R  S.  1881),  is 
as  follows:  "Appeals  to  the  Supreme  Court  may  be 
taken  by  the  State  in  the  following  cases,  and  no  other: 

"First.  Upon  a  judgment  for  the  defendant,  on 
quashing  or  setting  aside  an  indictment  or  informa- 
tion. 

"Second.     Upon  an  order  of   the  court  arresting 

the  judgment' 

"Third.     Upon  a  question  reserved  by  the  State." 

Section  1956,  R  S.  1894  (section  1883,  R  S.  1881),  is 
as  follows :  "In  case  of  an  appeal  from  a  question  re- 
served on  the  part  of  the  State,  it  shall  not  be  neces- 
sary for  the  clerk  of  the  court  below  to  certify,  in  the 
transcript,  any  part  of  the  proceedings  and  record  ex- 
cept the  bill  of  exceptions  and  the  judgment  of  ac- 
quittal. When  the  question  reserved  is  defectively 
stated,  the  Supreme  Court  may  direct  any  part  of  the 
proceedings  and  record  to  be  certified  to  them." 

These  statutes,  it  is  urged,  deny  the  right  of  the 
State  to  appeal  in  other  instances  than  those  enum- 
erated, and  this  we  have  no  doubt  is  correct,  as  shown 
by  the  cases  cited  to  that  proposition.    State  v.  Bart- 
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letty  9  Ind.  569;  State  v.  Hamilton,  62  Ind.  409;  State  v. 
HoUowelly  91  Ind.  376;  State  v.  Evansvilley  etc.^  B,  B. 
Co.y  107  Ind.  581.  Such  instances,  briefly  stated,  are: 
"upon  reserved  question,  in  case  of  acquittal;"  "upon 
judgment  for  the  defendant,  on  quashing  or  setting 
aside  an  information  or  indictment;"  and  "upon  an 
order  of  the  court  arresting  the  judgment"  The  ver- 
dict in  the  present  case  was  one  of  conviction  and  not 
of  acquittal.  The  error,  in  the  verdict  was  in  assessing 
a  punishment  less  than  that  prescribed  by  the  statute. 
Regarding  this  error,  for  the  purposes  of  the  present 
question,  as  against  the  appellee  rather  than  in  his 
favor,  how  was  he  privileged  to  take  advantage  of  the 
error?  But  three  ways,  under  our  practice,  were  open 
to  him:  Ist,  a  motion  for  a  new  trial;  2d,  a  motion  for  a 
ventre  de  novo;  and  3d,  a  motion  in  arrest  of  judgment. 
Any  one  of  these  permitted  an  adjudication  of  his 
rights  without  a  complete  miscarriage  of  justice.  It 
is  true  that  each  had  its  objection,  from  his  stand- 
point, as  it  made  it  possible  for  him  to  be  again  put 
upon  trial  for  the  oflfense  charged.  He  did  not  avail 
himself  of  the  first  or  the  second  remedy,  and,  no 
doubt,  avoided  the  third  as  far  as  possible.  But  to 
have  avoided  it  entirely  was  to  invent  a  remedy  un- 
known to  the  practice  and  rules  of  procedure.  The 
remedy  employed  was  to  object  to  the  rendition  of 
judgment.  Not  for  the  statutory  reasTons:  want  of  au- 
thority in  the  grand  jury  or  that  the  indictment  stated 
no  public  oflfense  (R.  S.  1894,  section  1912),  nor,  in- 
deed, for  any  stated  reason.  Nevertheless  the  purpose 
and  effect  of  the  remedy  was  to  arrest  the  judgment. 
It  is  provided  by  R.  S.  1894,  section  1919,  that  "After 
verdict  of  guilty,  or  finding  of  the  court  against  the  de- 
fendant, if  judgment  be  not  arrested  or  a  new  trial 
granted,  the  court  must  pronounce  judgment."    The 
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appellee  waived  the  right  to  a  new  trial  by  withdraw- 
ing his  motion  therefor,  and  the  only  remaining  step 
in  denial  of  the  right  and  duty  of  the  court  under  the 
above  statute  was  to  arrest  the  judgment.  This  step 
was  taken.  It  will  not  be  an  answer  to  this  conclu- 
sion to  say  that  the  indictment  was  not  bad  and  that 
the  grand  jury  had  authority  to  inquire  into  the  of- 
fense. If  the  appellee  attained  the  end  wrongfully  or 
without  the  sanction  of  the  statute,  that  *fact  is  no 
answer  to  the  conclusion  that  the  end  was  accom- 
plished. The  arrest  of  a  judgment  is  simply  to  stay 
the  rendition  of  judgment  The  phrase  as  employed 
regarding  appeals  has  no  technical  meaning,  and  the 
words  of  the  statute  (R.  S.  1894,  section  1955),  "upon 
an  order  of  the  court  arresting  the  judgment,"  do  not 
necessarily  imply  the  arrest  of  the  judgment  correctly 
and  for  the  causes  alone  that  are  specified  in  section 
1912,  supra.  Such  an  implication  would  rest  upon 
the  false  proposition  that  the  defendant  could  not  give 
a  reason  for  the  arrest,  except  such  as  is  given  in  the 
statute,  and  that  the  court  could  not  incorrectly  sus- 
tain such  a  reason. 

It  was  certainly  never  contemplated  that  one  con- 
victed of  a  crime  might  employ  unauthorized  methods 
of  procedure  by  which  he  could  stay  the  rendition  of 
judgment  and  at  the  same  time  say,  "I  will  not  suffer 
the  penalty  of  the  crime,  yet,  since  I  was  not  acquitted, 
the  State  is  remediless."  If  this  proceeding  were  pos- 
sible, a  verdict  of  conviction  would  become  an  empty 
ceremony  and  the  rights  of  the  State  would  be  dis- 
posed of  upon  the  inventions  by  counsel  of  new 
methods  of  practice.  If  a  part  of  the  necessary  judg- 
ment may  be  defeated  by  such  practice,  all  of  it  may  be 
defeated.  The  ends  of  justice  may  not  be  defeated 
by  novel  methods  of  practice,  instituted  by  one  found 
guilty  of  crime,  and  simply  by  asserting  that  such 
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methods  were  unauthorized.  The  error  of  the  court 
invited  by  the  defendant  cannot  be  asserted  by  the  de- 
fendant in  denial  of  the  rights  of  the  State.  We  con- 
clude that  the  objection,  by  the  appellee,  to  judgment 
upon  the  verdict  can  only  be  considered  as  the  equiv- 
alent of  a  motion  in  arrest.  The  action  of  the  court  in 
response  to  said  objection  must  be  treated  as  an  order 
in  arrest 

The  payment  by  the  appellee,  of  the  amount  of  the 
fine  and  costs,  was  only  what  he  was  obliged  to  do.  It 
was  his  own  act  and  by  it  he  cannot  prejudice  the 
State.  No  oflRcer  of  the  State  charged  with  any  duty 
in  connection  with  the  prosecution  of  this  appeal  has 
done  an  act  to  estop  the  State  to  continue  its  appeal. 
The  receipt  of  the  amount  of  the  fine  and  costs  by  the 
clerk  was  not  an  act  of  the  State  or  its  officers  in 
charge  of  the  appeal  inconsistent  with  the  prosecution 
of  the  appeal.  The  prosecuting  attorney,  whose  fee  in 
the  prosecution  below  was  paid  to  him,  whether  the 
present  incumbent  in  the  office  of  prosecutor  or  not,  is 
not  charged  with  the  duty  of  prosecuting  this  appeal. 
That  duty  rests  upon  the  Attorney-General. 

The  instances  where  the  State  may  be  estopped  are  very 
rare,  and  certainly  never  where  the  alleged  act  of 
estoppel  is  by  one  not  charged  with  any  duty  in  re- 
spect to  the  matter  to  be  affected  by  the  estoppel.  It 
was  held  in  State  v.  Tait,  22  Iowa,  140,  that  the  ac- 
ceptance of  a  fine  does  not  preclude  an  appeal  by  the 
State.  The  motion  of  the  appellee  to  dismiss  this  ap- 
peal is,  therefore,  overruled. 

The  only  question  remaining  is  as  to  the  assigned 
error  of  the  court  in  so  arresting  judgment.  This 
question  might  be  answered  by  suggesting  that  the 
procedure  adopted  was  not  authorized  by  the  statute, 
and,  if  it  had  been,  it  was  not  supported  by  any  statutory 
Vol.  144 — 42 
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cause  for  arresting  judgment.  Upon  the  return  of  the 
verdict,  the  appellee  having  failed  to  seek  a  new  trial, 
and  his  proceeding  to  arrest  the  judgment  having 
been  without  statutory  support,  it  was  the  duty  of  the 
trial  court,  under  section  1919,  mpra^  to  enter  judg- 
ment. We  might  leave  the  question  at  this  point. 
However,  further  answering  counsel,  we  will  say  we  do 
not  regard  the  verdict  as  void  in  whole  or  in  part 
While  as  to  the  element  of  imprisonment  it  was  not 
that  which  the  law  directed,  that  fact  resulted  from 
an  error  of  law  committed  bv  the  trial  court  in  erron- 
eously  instructing  the  jury  that  the  minimum  impris- 
onment was  one  year  instead  of  two  years.  That  error, 
if  prejudicial  to  the  appellee,  could  be  made  available 
only  by  some  proper  steps  on  his  behalf.  It  was  the 
direct  result  of  misdirection  to  the  jury,  and  that  mis- 
direction was  an  error  open  to  attack  by  the  appellee 
as  other  errors  in  instructions.  If  an  error  of  the  same 
character  had  resulted  in  a  verdict  of  imprisonment  in 
excess  of  the  maximum  punishment  prescribed,  that 
error  should  not  result  in  the  complete  failure  of 
justice  which  would  result  from  holding  the  verdict 
void.  Any  verdict  resulting  from  a  misdirection  by 
the  court  is  available  error,  but  it  is  too  much  to  say 
that  it  is  void.  Whether  such  an  error  might  become 
available,  is  a  question  depending  upon  the  action  of 
the  defendant.  If  he  does  not  choose  to  avail  himself 
of  it,  the  consequences  fall  upon  him,  and  the  failure 
does  not  add  invalidity  to  the  error.  The  fact  that  to 
have  availed  himself,  in  this  case,  of  the  motion  for  a 
new  trial  or  for  a  venire  de  novoy  it  would  have  sub- 
jected him  to  another  trial,  does  not  lend  strength  to 
the  claim  that  the  verdict  was  void  and  net  erroneous 
simply.  In  their  contention  that  the  verdict  as  to  the 
element    of    imprisonment    was    void,   the    appellee's 
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learned  counsel  insist  that  it  became  so  because  it  was 
outside  of  statutory  authority.  Many  cases  are  cited 
and  considered  by  counsel,  but,  in  our  opinion,  the  de- 
cisions of  this  court  in  principle  determine  this 
question. 

Less  than  the  statutory  punishment  has  uniformly 
been  held  by  this  court  not  to  be  outside  the  statute, 
and  as  sufficient  to  support  a  judgment.  Griffith  v. 
StatCy  36  Ind.  406;  Shafer  v.  State^  74  Ind.  90;  Kennegar 
V.  8tat€y  120  Ind.  176;  Harrod  v.  Diamorej  127  Ind.  338; 
Nichols  V.  StatCj  127  Ind.  406 ;  May\.  State^  140  Ind.  88. 

The  case  of  Wtnttoorth  v.  Alexander^  66  Ind.  39,  upon 
the  question  before  the  court,  is  not  in  conflict  with 
the  cases  just  cited.  There  was  a  prosecution  for  mur- 
der in  the  second  degree,  the  verdict  found  the  defend- 
ants guilty  and  affixed  their  punishment  at  two  years^ 
imprisonment,  less  than  authorized  by  statute,  and  the 
case  cited  was  for  the  discharge  of  the  defendants 
upon  the  writ  of  habeas  corpus.  They  had  moved  for 
their  discharge  in  the  principal  case,  and  upon  the 
overruling  of  that  motion  they  moved  for  a  venire  de 
novoy  which  was  sustained.  This  court  held  that  they 
were  not  entitled  to  be  discharged  upon  the  writ  of 
habeas  corpus^  but  it  was  suggested,  upon  a  divided 
opinion,  that  the  petitioners  had  been  in  jeopardy. by 
the  prosecution.  This  suggestion  was  not  only  foreign 
to  the  case  in  hand,  but  it  was  probably  incorrect,  and 
was  certainly  so  if  the  first  conviction  was  vacated  at 
the  instance  of  the  defendants.  Hoskins  v.  State,  27 
Ind.  470;  Commonwealth  v.  Hatton,  3  Grat.  623; 
Joy  v.  State,  14  Ind.  139 ;  State  v.  Oliver,  39  La.  An. 
470 ;  11  Am.  and  Eng.  Ency.  of  Law,  960,  961 ;  Bish- 
op Crim.  Proced.,  section  842;  Sanders  v.  State,  86 
Ind.  318;  Veatch  v.  State,  60  Ind.  291. 

If,  as  we  have  seen,  the  assessment  of  punishment 
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less  than  that  prescribed  does  not  render  the  verdict 
invalid,  and  if  it  permits  judgment  to  the  extent  as- 
sessed by  the  verdict,  though  an  entire  element  of  pun- 
ishment may  be  omitted,  there  is  no  reason  for  the 
variation  of  that  rule  because  the  omission  is  of  a  por- 
tion of  the  time  of  imprisonment  prescribed  by  the 
statute.  It  is  true  that  there  are  decisions  by  courts 
of  high  authority  which  refuse  to  recognize  the  valid- 
ity of  any  punishment  not  within  the  letter  of  the 
statute,  though  that  assessed  is  less  than  the  mini- 
mum prescribed.  To  adopt  the  rule  of  those  cases 
would  require  the  reversal  of  the  unbroken  line  of 
cases  of  this  court.  This  we  would  be  slow  to  do,  not 
only  to  maintain  the  precedents  in  their  full  force  and 
value,  but  we  believe  them  to  be  sound.  We  had  oc- 
casion in  the  recent  case  of  May  v.  State^  supra^  to 
consider  the  effect  of  a  defendant's  silence  when  a  ver- 
dict is  returned  assessing  punishment  smaller  than 
that  prescribed,  and  we  have  no  reason  to  deny  the 
soundness  of  the  conclusion  there  reached.  His  sil- 
ence is  a  waiver  of  the  irregularity.  As  rediculous  as 
it  might  appear  that  a  defendant  charged  with  crime 
should  be  required  to  object  to  an  irregularity  favor- 
able to  him,  it  is  no  more  so  than  to  permit  him,  after 
receiving  the  benefit  of  a  diminished  punishment,  to 
ask  that,  by  reason  of  that  benefit,  he  be  permitted  to 
go  scot-free. 

The  judgment  of  the  circuit  court  is  reversed,  with 
instructions  to  render  judgment  upon  the  verdict  as  to 
the  element  of  imprisonment  therein. 

Filed  February  22,  1896. 

On  PETmON  FOR  Behearing. 

Hackney,  C.  J. — Counsel  for  appellee  have  sup- 
ported their  petition  for  a  rehearing  by  an  earnest  and 
able  brief,  presenting  again  all  of  the  questions  con- 
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sidered  originally  and  adding  an  attack  upon  the  in- 
dictment. 

Counsel  expressly  recognize  the  rule  that  a  rehear- 
ing is  never  granted  that  points  may  be  presented  for 
the  first  time.  Accepting,  for  the  purpose  of  the  at- 
tack, the  court's  conclusion  that  the  motion  of  the  ap- 
pellee that  judgment  be  not  rendered  against  him,  as 
a  motion  in  arrest  of  judgment,  it  is  insisted  that  the 
question  of  the  sufficiency  of  the  indictment  to  charge 
a  public  offense  was  made.  It  may  well  be  doubted, 
we  think,  if  that  question  is  presented  any  more  than 
that  the  grand  jury  had  no  authority  or  any  other  rea- 
son not  stated  in  the  motion.  However,  the  attack 
made  upon  the  indictment  is  that  it  insufficiently 
charges  the  persons  to  be  defrauded  and  the  persons 
whose  money  was  sought  to  be  obtained,  and  did  not 
"negative  the  averments  as  to  the  alleged  false  repre- 
sentations.'' The  charge  was  that  the  appellee  and 
others  conspired,  etc.,  "to  defraud  divers  citizens  of 
the  county  of  Whitley,  and  the  public  generally,"  and 
to  fraudulently,  etc. ,  * '  obtain  from  divers  citizens  of  the 
county  of  Whitley  by  means  of  said  false  pretenses 
and  misrepresentations,"  which  were  then  set  out. 
While  not  passing  upon  the  question,  it  may  be  well  to 
note  the  cases  of  Woodworth  v.  State,  43  N.  E.  Eep.  933; 
Chandler  v.  State,  141  Ind.  106 ;  Campton  v.  StatejlM 
Ind.  442;  Nichols  v.  State,  127  Ind.  406,  where  it  is  held 
that  mere  defects  or  uncertainties  in  criminal  plead- 
ing or  the  imperfect  statement  of  an  essential  element 
of  a  public  offense  will  not  sustain  a  motion  in  arrest 
of  judgment. 

We  have  again  investigated  the  questions  origin- 
ally presented,  and  find  no  reason  to  change  our  views 
expressed  in  the  former  opinion. 

The  petition  is  ovemiled. 

Filed  April  24,  1896. 
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p^^     ^*  Gilliland  et  al.  v.  Jones,  Executor. 

Fraudulent  Conveyanob. — Voluntary  Grantee,— Cannot  Hold  cu 
Against  Subsequent  or  Existing  Creditors. — The  rule  that  a  volun- 
tary grantee  cannot  hold  against  creditors  of  a  grantor,  although  he 
possessed  no  knowledge  of  the  grantor's  fraudulent  intent  to  cheat, 
hinder  or  delay  such  creditors,  applies  to  subsequent  as  well  as  ex- 
isting creditors. 

Pleading. — Sustaining  Demurrer  to  Complaint. — Action  to  Set  Aside 
Fraudulent  Conveyance. — Orantee^s  Knowledge  of  Fraudulent  In- 
tent. — Improperly  sustaining  a  demurrer  to  an  original  complaint 
in  an  action  by  a  creditor  to  set  aside  a  voluntaiy  conveyance  by 
his  debtor,  as  fraudulent,  because  it  fails  to  allege  that  the  grantee 
had  knowledge  of  the  fraudulent  intent,  is  not  prejudicial,  where, 
upon  a  trial  under  an  additional  paragraph  of  the  complaint  sub- 
sequently filed  supplying  such  averment,  it  was  specially  found 
that  the  grantor  did  not  make  the  conveyance  with  fraudulent  in- 
.  tent,  in  view  of  section  401,  R.  S.  1894,  providing  that  the  court 
must  in  every  stage  of  the  action  disregard  any  error  not  affecting 
a  substantial  right. 

Appellate  Pbooedubb. — Demurrer. —  Special  Findings. — The  su- 
preme court  may  look  to  the  special  finding  of  facts  in  order  to 
determine  whether  the  ruling  on  a  demurrer  was  prejudicial  to 
the  complaining  party. 

From  the  Marion  Superior  Court 
H.  J.  MilUgariy  for  appellants. 
Knefler  &  Berryhilly  for  appellee. 

Hackney,  C.  J. — ^This  was  a  suit  by  the  appellee  to 
set  aside  as  fraudulent  a  conveyance  of  real  estate 
made  to  the  appellants,  it  was  alleged,  as  volunteers. 
The  lower  court,  in  special  term,  sustained  a  demurrer 
to  the  original  complaint,  consisting  of  a  single  para- 
graph;  thereupon  the  appellee  filed  an  additional 
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paragraph  of  complaint,  upon  which  issue  was  joined 
and  a  trial  had,  resulting  in  a  special  finding,  with 
conclusions  of  law  and  a  decree  in  favor  of  the  appel- 
lants. From  that  decree  there  was  an  appeal  to  the 
general  term  of  said  court,  where  the  decree  was  re- 
versed for  error  in  sustaining  said  demurrer.  From 
that  reversal  the  appellants  have  appealed  to  this 
court.  The  question  for  decision  by  this  court  is, 
therefore,  as  to  the  sufficiency  of  said  complaint. 

The  appellee's  claim  arose  subsequent  to  the  con- 
veyance in  question  and  the  complaint  contained  no 
allegation  that  the  grantees  knew  of  or  participated 
in  the  alleged  fraudulent  intent  of  the  grantor.  Coun- 
sel for  appellants  concede  the  ordinary  rule  that  a 
voluntary  grantee  cannot  hold  against  existing  cred- 
itors, although  he  possessed  no  knowledge  of  the 
grantor's  fraudulent  intent  to  cheat,  hinder  or  delay 
such  creditors,  but  it  is  insisted  that  this  rule  does 
not  apply  to  subsequent  creditors.  To  this  insistence 
are  cited  the  cases  of  Bishop  v.  Redmond^  83  Ind.  157; 
Stumph  V.  limner ^  89  Ind.  556;  Plunkett  v.  PlunJcett^  114 
Ind.  484;  Bright  v.  Bright,  132  Ind.  56.  We  have  care- 
fully examined  these  cases  and  do  not  find  that  they 
lend  any  support  to  the  proposition  here  presented. 
There  are  expressions  in  the  cases  to  the  effect  that 
the  mere  want  of  consideration  is  not  enough,  and  that 

there  must  be  some  badge  of  positive  fraud.  These  ex- 
pressions, however,  were  not  employed  with  reference 
to  the  participancy  of  the  grantee.  Nor  do  we  find 
any    decision    of    this    court    or    any   other    holding 

that  the  voluntary  grantee  must  participate  in  the 
fraudulent  intention  and  purpose  of  the  grantor. 
With  reference  to  existing  creditors,  the  rule  is  settled 
in  this  State  that  the  voluntary  grantee  takes  no  valid 
title  as  against  them,  regardless  of  the  question  of  his 
knowledge  or  fraudulent  intent.     Milhum  v.  Phillips, 
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136  Ind.  680 ;  Roberts  v.  Farmers^  etc.^  Bank^  136  Ind. 
154 ;  York  v.  Rockwood,  132  Ind.  358  ;  McAninch  v. 
Dennis,  123  Ind.  21 ;  Bishop  v.  State,  ex  rel.,  83  Ind. 
67;  McCole  v.  Loehr,  79  Ind.  430;  Spaulding  v. 
^Zj^fAe,  73  Ind.  93. 

In  May  Fraud.  Con  v.,  section  45,  it  is  said:  "In 
cases  of  voluntary  conveyances  it  matters  not  whether 
or  not  the  donee  had  knowledge  or  notice  of  the  fraud- 
ulent intent,  for  they  are  not  within  the  exception  in 
favor  of  hona  fide  purchasers  by  persons  ^not  having,  at 
the  time  of  such  conveyance  or  assurance  to  them 
made,  any  manner  of  notice  or  knowledge  of  such 
covin,  fraud  or  collusion.'  Where  the  conveyance  is 
voluntary  it  is  the  motive  of  the  giver,  not  the  knowl- 
edge of  the  acceptor,  that  is  to  weigh ;  for  volunteers 
cannot  be  said  to  be  injured  by  the  gift  to  them  being 
defeated;  *  *  they  are  only  deprived  of  a  gain  to 
which  others  had  a  better  right. "  In  Bump  Fraud.  Con  v. , 
pp.  267,  268  (3d  Ed.),  it  is  said:  "If  there  is  an  actual 
intent  to  hinder,  delay,  or  defraud  creditors,  on  the 
part  of  the  grantor,  then  the  law  relating  to  fraudu- 
lent conveyances,  as  distinguished  from  mere  volun- 
tary conveyances,  is  applicable.  It  follows  from  the 
definition  of  a  voluntary  conveyance  that  the  ques- 
tion in  regard  to  its  validity  or  invalidity  depends 
upon  the  intent  of  the  party  making  it,  and  not  on  the 
motive  with  which  it  is  received.  *  *  *  It  is  the 
innocent  purchaser  and  not  the  innocent  donee 
that  is  protected.  The  only  question  is  quo 
animo  the  gift  or  grant  is  made.  It  is  the  motive  of 
the  giver  and  not  the  knowledge  of  the  acceptor  that 
is  to  determine  the  validity  of  the  transfer.  ♦  ♦  ♦  ♦ 
A  donee,  who  sets  up  a  voluntary  conveyance  when 
it  would,  if  established,  defeat  creditors,  participates 
in  and  carries  out  the  intent  of  the  donor."    Again, 
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on  page  272,  this  author  says:  "The  law  stamps  a 
man's  generosity  with  the  name  of  fraud  when  it  pre* 
vents  him  from  acting  fairly  towards  his  creditors, 
and  presumes  fraud  if  he  disables  himself  from  paying 
his  debts.  In  such  cases  the  presumption  of  fraud 
arises  and  may  exist  without  the  imputation  of  moral 
turpitude.  The  principle  is  that  persons  must  be  just 
before  they  can  be  generous,  and  that  debts  must  be 
paid  before  gifts  can  be  made." 

Speaking  of  the  English  statutes  on  the  subject, 
and  these  statutes  have  frequently  been  held  to  have 
but  declared  the  rules  of  the  common  law,  the  author 
just  quoted  says:  "The  statute  embraces  not  merely 
conveyances  made  with  intent  to  delay,  hinder  or  de- 
fraud creditors,  but  conveyances,  made  to  *  *  defraud 
others.  The  word  'others'  is  inserted  to  take  in  all 
manner  of  persons,  as  well  creditors  after  as  before 
the  conveyance,  whose  debts  should  be  defrauded. 
*  *  *  It  is  accordingly  well  settled  that  if  a  party 
makes  a  conveyance  of  his  property  with  the  express 
intent  to  become  indebted  to  another,  and  to  defraud 
him  of  his  debt  by  means  of  this  artifice,  such  subse- 
quent creditor  may  contest  and  by  proof  defeat  the 
transfer,  although  he  was  not  a  creditor  of  the  grantor 
at  the  time  of  the  conveyance,"  p.  315.  The  rules, 
and  the  reason  therefor,  thus  stated,  leave  no  room  to 
distinguish  between  prior  and  subsequent  creditors  as 
to  any  requirement  that  the  grantee  shall  be  shown 
to  have  acted  with  knowledge  of  and  participancy  in 
the  fraudulent  intent  of  the  grantor.  Nor  do  we  be- 
lieve that  any  such  distinction  can  be  sustained  upon 
authoritv. 

The  additional  paragraph  of  complaint  differed 
from  the  original  paragraph  only  in  alleging  the 
knowledge  of  the  grantees  of  the  fraudulent  intent  of 
the  grantor.    A  fact  specially  found  was  that  the 
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grantor  did  not  make  the  conveyance  with  fraudulent 
intent.  From  this  fact  it  is  urged  that  the  ruling  upon 
demurrer  to  the  original  paragraph  of  complaint  was 
harmless.  By  section  401,  R  S^  1894,  it  is  provided 
that  "The  court  must,  in  every  stage  of  the  action,  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defecf  In  the 
presence  of  the  fact  so  specially  found  it  cannot  be 
doubted  that  the  appellee  would  have  failed  upon  his 
original  paragraph  of  complaint.  That  fact  would 
have  defeated  his  cause  of  action  in  whatever  form  it 
could  have  been  pleaded,  and  it  was  a  fact  upon  which 
the  two  paragraphs  did  not  differ.  The  appellee,  as 
to  that  fact,  was  not  deprived  of  any  evidence  nor  mis- 
led in  any  resi)ect  by  the  ruling  upon  demurrer.  If 
there  had  been  a  general  finding,  we  could  not  know 
that  the  appellee's  failure  was  not  due  to  the  want  of 
evidence  of  the  participancy  of  the  appellants, 
grantees,  in  the  alleged  fraudulent  intent  of  the 
grantor.  The  theory  of  the  court  in  sustaining  the  de- 
murrer was  that  such  evidence  was  necessary,  and  we 
would  probably  be  required  to  presume  that  the 
theory  thus  indicated  was  followed  to  the  close.  But 
since  the  appellee  did  not  stand  upon  the  ruling  upon 
demurrer,  and  availed  himself  of  the  privilege  of  filing 
an  additional  paragraph,  upon  which  he  failed  by  rea- 
son of  a  finding  which  would  have  been  fatal  to  his 
cause  if  the  ruling  upon  demurrer  had  not  been 
against  hira,  he  was  certainly  not  harmed  by  that  rul- 
ing. He  had,  upon  the  additional  paragraph,  every  op- 
portunity to  show  a  fraudulent  intent  on  the  part  of 
said  grantor  that  he  could  have  had  upon  the  original 
paragraph,  or  that  he  could  now  have  if  a  new  trial 
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were  permitted  for  tl^e  error  in  sustaining  said  de- 
murrer. 

Ciounsel  for  appellee  do  not  advise  us  in  what  re- 
spect **the  substantial  rights  of"  their  client  are  af- 
fected by  the  ruling  of  which  they  complain,  and  we 
have  been  unable  to  discover  wherein  an  injury  was 
done  to  such  rights.  It  is  true  that  as  the  record  stood 
when  the  ruling  was  made,  the  error  was  prejudicial, 
but,  like  many  errors  which  may  be  waived  or  be 
cured,  it  is  found  that  by  the  subsequent  proceedings 
the  appellee  had  no  cause  of  action.  That  conclusion 
was  reached  upon  a  pleading  filed  by  the  appellee,  and 
after  he  had  received  every  advantage  from  the  evi- 
dence that  was  open  to  him  under  the  pleading  which 
had  gone  down  under  the  demurrer.  Having  filed  an 
additional  paragraph  of  complaint,  the  appellee  oc- 
cupied no  different  position  than  if  he  had  filed  both 
paragraphs  at  one  time  and  one  paragraph  had  failed 
upon  demurrer. 

The  appellee's  contention  is  that  this  court  may  not 
go  to  the  special  findings  to  learn  that  he  was  not 
harmed  by  the  ruling.  This  contention  is  not  sup- 
ported by  the  decisions  which  hold  that  where  the 
finding  is  general  the  court  will  not  go  to  the  evidence 
to  ascertain  whether  the  party  was  harmed  by  an  er- 
roneous ruling  upon  pleadings.  One  reason  for  the 
rule  in  those  cases  is  that  this  court  does  not  weigh 
the  evidence;  upon  this  question  the  trial  court  has 

weighed  the  evidence  and  has  distinctly  found  that 
the  appellee  had  no  cause  of  action  under  the  plead- 
ing in  question.  Nor  do  we  think  the  argument  sound 
that  the  special  finding  is  in  the  record  only  for  the 
purpose  of  testing  the  accuracy  of  the  conclusions  of 
law.  It  is  true  that  one  against  whom  conclusions  of 
law  are  stated  upon  a  special  finding  of  facts  may, 
upon  a  motion  for  a  new  trial,  attack  the  correctness 
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of  the  facte  found,  bat  where  that  ia  not  done  the  facte 
are  certainly  to  be  accepted  as  esteblished  for  all 
purpoaes. 

Counsel  stete  their  proposition  as  follows:  ^^Bnt  it 
matters  not  what  is  set  forth  in  the  special  finding  of 
facts,  under  our  practice  where  a  demurrer  has  been 
susteined  to  a  good  pleading  and  there  is  no  other 
paragraph  on  file  at  thje  time,  under  which  the  same 
facte  were  admissible  in  evidence,  the  Supreme  Court 
cannot,  by  looking  at  the  evidence  or  finding  of  the 
court  pronounce  the  error  harmless.  See  Moyer  v. 
Brand,  102  Ind.  301;  New  v.  Walker,  108  Ind.  365."  In 
the  first  of  these  cases  it  is  said :  "The  case  is  before 
us  without  the  evidence,  upon  the  special  finding  of 
facts.  We  cannot  look  to  this  special  finding  of  facts 
to  pronounce  the  error  harmless,  on  the  ground  that 
the  case  has  been  disposed  of  upon  its  merits.  If  the 
answer  had  been  allowed  to  stand,  the  evidence  might 
have  been  different,  and  hence  the  special  finding 
might  have  been  different."  Here  it  can  be  said,  as 
we  have  already  said,  that  the  evidence  could  not  have 
been  different  nor  could  the  special  finding  have  been 
different  if  the  paragraph  of  complaint  in  question 
had  remained  in  the  issues.  We  cannot,  therefore,  re- 
gard that  case  as  an  authority  here.  In  New  v.  Walker^ 
supra y  it  is  said:  "It  is  contended  by  the  appellee's 
counsel  that  there  is  a  special  finding  showing  that 
the  appellant  was  not  a  purchaser  in  good  faith,  no 
harm  was  done  her  in  sustaining  a  demurrer  to  the  re- 
ply. We  cannot  concur  in  this  view.  The  decision  in 
Sohn  V.   Combem,  106  Ind.  302,  does  not  sustain  the 

counsel's  position.  In  that  case  there  was  no  de- 
murrer, but  the  attack  was  by  the  assignment  of 
errors,  and,  besides,  all  that  was  said  in  that  case, 
which  is  in  any  degree  revelant  to  the  present  sub- 
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ject,  was  addressed  to  the  provisions  of  section  345  of 
the  code  respecting  the  overruling, — ^not  the  sustain- 
ing, ^-of  demurrers.  It  cannot  be  legally  possible  that 
if  a  party's  reply  presenting  facts  which  completely 
avoid  and  nullify  the  answer  of  his  adversary,  is  held 
to  be  insufficient,  the  special  finding  can  cure  the  error. 
If  his  pleading  is  overthrovm^  he  is  not  entitled  to  give 
evidence  in  support  of  the  theory  which  it  asserts^  and 
he  is,  therefore,  necessarily  and  materially  injured  by 
the  ruling  striking  it  down. " 

The  holding  in  that  case  was  probably  correct  with 
reference  to  the  pleading  there  in  question,  and  we 
recognize  it  as  correct  in  any  case  where  the  party 
cannot  or  may  not  give  evidence,  under  other  plead- 
ings, of  the  theory  advanced  by  the  pleading  to  which 
a  demurrer  has  been  sustained.  The  reason  for  the 
holding  in  the  case  first  cited  is  stated  in  the  words 
above  italicized,  and  wherever  that  reason  may  obtain 
we  readily  concur  in  the  holding  of  that  case.  In  the 
cajse  before  us  the  complaining  party  had  another 
pleading  under  whic!i  evidence  was  indispensable 
upon  an  essential  theory  of  the  paragraph  which  went 
down.  That  evidence  and  that  theorv  were  of  the 
essence  of  the  cause  of  action,  and  having  failed  upon 
it  he  could  not  have  suffered  by  the  adverse  ruling.  In 
Conley  v.  Orove,  124  Ind.  208,  the  complaint  was  bad, 
yet  the  case  was  tried  upon  it,  and  a  correct  finding 
and  judgment  upon  the  facts  as  agreed  upon.  There 
could  be  no  other  finding  or  judgment  except  that 
rendered.  No  good  can  be  accomplished  by  reversal 
of  the  case,  as  the  same  finding  and  judgment  would 
have  to  be  rendered  if  the  cause  were  reversed  and  the 
complaint  amended.  The  correctness  of  the  facts 
found  in  the  present  case  not  being  questioned,  we  can 
say,  as  was  said  in  the  case  from  which  we  have  just 
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quoted^  that  the  judgment  upon  another  trial  must  be 
the  same.  A  different  result  could  only  come  from 
the  possibility  of  the  appellee  being  able  to  add  to  his 
evidence  of  fraud  on  the  part  of  the  grantor.  In  that 
contingency  the  harm  to  the  appellee  would  arise,  not 
from  the  demurrer,  but  from  the  denial  of  another  op- 
portunity to  contest  the  good  faith  of  his  adversary. 
So  in  McComas  v.  HaaSy  93  Ind.  276,  this  court  looked 

to  the  special  verdict  to  ascertain  if  a  ruling  upon  de- 
murrer to  an  answer  was  harmless.     So,  in  Evansvilley 

etc.y  Co.  V.  Madduxj  134  Ind.  571,  this  court  looked  to 
the  special  verdict  to  ascertain  if  a  ruling  upon  de- 
murrer to  a  paragraph  of  complaint  was  harmless. 

In  Olds  V.  Modcrwell,  87  Ind.  582,  this  court  looked 
to  the  answer  of  the  jury  to  special  interrogatories  to 
determine  that  the  sufficiency  of  an  answer  was  an  im- 
material question  and  as  disclosing  that  upon  a  vital 
issue  the  case  was  properly  decided.  So,  with  refer- 
ence to  a  special  finding,  Walling  v.  Burgess ^  122  Ind. 
299.  We  take  it  that  where  the  record  affirmatively 
discloses  the  presence  of  an  issue  irrevocably  decided 
against  one  who  complains  of  an  erroneous  ruling,  he 
is  not  harmed  by  that  ruling  if,  upon  that  issue,  he 
must  have  failed  without  that  error.  This  conclusion 
implies,  of  course,  that  the  complaining  party  could 
not  have  been  prejudiced  from  the  want  of  an  oppor- 
tunity to  be  heard  upon  that  issue. 

The  general  term  of  the  superior  court  should  have 
held  the  error,  in  sustaining  the  demurrer,  to  have 
been  harmless,  and  should  have  affirmed  the  judgment 
of  the  special  term. 

The  judgment  of  the  general  term  is  reversed. 

Filed  May  5, 1896. 
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No.  17,296. 

The  CrnzBNS'  Street  Railroad  Company  v.  Robbins, 

Administrator. 

CostbjlOT,— Deed.^As8umption  of  lAaJbUUy.-- Mcbximum  Limits 
Railroad, —  A  stipulation  in  a  deed  of  the  property  of  a  railroad 
company  to  another  company,  *'  subject  to  a  certain  liability  in  no 
event  to  exceed  $6,000,  gprowing  out  of  a  specified  suit,"  constitutes 
an  assumption  only  of  $6,000  of  the  claim  if  the  liability  exceed 
that  amount,  and  not  of  the  full  liability  of  the  grantor  company  in 
such  suit. 

Dahaqes.— itfeoavre  Of,— Conversion  of  Corporate  Stock.^-The  meas- 
ure of  damages  for  the  conversion  of  corporate  stock  is  the  highest 
intermediate  value  between  the  time  of  conversion  and  a  reason- 
able time  after  the  owner  has  received  notice  of  the  conversion,  to 
enable  him  to  replace  the  stock, — especially  where  the  conversion 
is  not  willful  and  fraudulent,  and  is  without  benefit  to  the  party 
charged  therewith. 

Same.— Convcririon  of  Corporate  Stock.— Knowledge  Of.— Time  for 
Valuation. — The  knowledge  of  conversion  of  corporate  stock  for 
the  purpose  of  fixing  a  time  for  its  valuation  in  the  assessment  of 
damages,  should  be  that  of  some  one  charged  with  the  duty  to  act, 
and  not  interested  by  reason  of  participating  in  the  original  wrong. 

Same. — Conversion. — Dividends  Earned  on  Stock  before  Conversion. 
— Dividends  earned  upon  corporate  stock  before  the  date  of  the 
technical  conversion  should,  with  interest  upon  them,  constitute 
an  element  of  the  damages  for  the  conversion,  but  those  following 
both  the  actual  and  technical  conversion  cannot  be  allowed. 

Same. — Measure  Of. — Stock  of  Corporation. — Conversion. — Where 
stock  of  a  corporation  has  been  converted,  the  measure  of  damages 
is  the  highest  intermediate  value  of  the  stock  between  the  time  of 
conversion,  and  reasonable  time  after  the  owner  has  received  notice 
of  the  conversion. 

Same.— Corporate  Stock. — Conversion  Qf.^— Decedent's  Estate. — Time 
for  Valuation. — If  corporate  stock  belonging  to  an  estate  has  been 
converted,  the  knowledge  of  such  conversion,  for  the  purpose  of 
fixing  a  time  for  the  valuation  of  such  stock,  should  be  that  of  some 
one  who  is  charged  with  a  duty  to  act  and  who  has  not  participated 
in  the  original  wrong. 
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CONYBBSION. — Corporate  Stock, —  2Ym€  for  Valuation.—  Notice, — 
Administrator  de  Bonis  Non, — ^Where  an  administrator  de  bonis 
non,  in  an  action  against  4he  administratrix  and  a  corporation  for 
the  conversion  of  stock  owned  by  the  estate,  the  administratrix 
having  been  removed  November  21,  1881,  made  demand  for  the 
stock  December  21, 1881,  and  brought  suit  January  5,  1882,  De- 
cember 2,  1881,  was  a  reasonable  time  within  which  to  charge 
plaintiff  with  knowledge  of  the  conversion  for  the  purpose  of  fix- 
ing a  time  for  the  valuation  of  the  stock  converted. 

Same. — Recovery, — Administrator  de  Bonis  Non. — In  such  case  the 
interest  of  the  administratrix,  if  any,  in  the  stock  converted,  is  not 
recoverable  by  the  administrator  de  bonis  non. 

Same. — Measure  of^  Damages. — Dividends. — Interest. — Neither  divi- 
dends accruing  nor«interest  on  dividends  which  have  accrued  after 
conversion  of  stock,  can  be  allowed  as  elements  of  damage. 

PLBADma.  -Complaint.— Theory.— To  Charge  Old  RaUroad  Com- 
pany with  Stock  and  ExtencP  Charge  to  New  Company. — Fraud- 
ulent Conveyance. — ^That  the  theory  of  a  complaint  against  a  rail- 
road company  is  not  to  set  aside  a  conveyance  of  stock  as  fraud- 
ulent, but  to  charge  the  old  company  with  such  stock  and  dividends 
accrued  thei'eon,  and  to  extend  such  charge  to  the  new  company 
which  has  succeeded  to  the  property  rights  of  the  old  company,  see 
opinion. 

From  the  Marion  Superior  Court:. 

W.  H.  H.  Miller,  F.  Winter  and  J.  B.  Elam,  for 
appellant. 

J.  M.  Butler^  S.  M.  Shepardy  B.  N.  Lamb  and  B, 
Hilly  for  appellee. 

Hackney,  C.  J. — This  suit  was  instituted  by  the  ap- 
pellee, Charies  P.  Robbing,  as  administrator  de  bonis 
non  of  the  estate  of  Henry  H.  Catherwood,  deceased, 
and  was  originally  against  the  Citizens'  Street  Rail- 
way Company  and  Tom  L.  Johnson.  With  the  parities 
as  stated,  the  suit  was  tried  and  resulted  in  a  decree 
against  the  defendants  therein,  from  which  decree 
there  was  an  appeal  to  this  court,  wherein  there  was  a 
reversal  as  to  said  Johnson  and  an  affirmance  as  to  said 
street  railway  company.     See  Citizens^  St  B.  W.  Co. 
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V.  Bobbins,  Admr.,  128  Ind.  449  (12  L.  R.  A.  498).  The 
basis  of  the  cause  of  action  then  and  now  involved  was  the 
fact  that  in  the  year  1872  said  Catherwood  died  intestate, 
the  owner  of  three  hundred  and  eight  shares  of  the  cap- 
ital stock  of  said  railway  company,  of  the  par  value  of 
130,800.00,  and  of  the  actual  value,  at  that  time,  of 
{4,520.00,  and  that  his  widow,  then  acting  as  admin- 
istratrix of  his  estate,  made  to  one  Carlisle  a  void  sale 
of  said  stock;  that  the  purchaser  procured  a  transfer 
of  the  certificates  of  said  stock  to  be  made  to  him  by 
said  railway  company,  said  company  being  charge- 
able with  notice  of  the  invalidity  of  said  sale.  Origin- 
ally Tom  L.  Johnson  was  sought  to  be  made  liable  as 
the  purchaser  of  said  stock  from  Carlisle.  It  was  held 
by  this  court  that  the  sale  by  the  administratrix  was  void; 
that  the  Citizens'  Street  Railway  Company  was  liable 
and  that  Johnson  was  not  liable  to  the  estate. 

Upon  the  return  of  the  case  to  the  trial  coui^  the 
issues  were  changed  by  a  dismissal  as  to  Johnson,  and, 
by  way  of  supplemental  complaint,  bringing  in  as  a 

defendant  the  appellant.  The  Citizens'  Street  Rail- 
road Company. 

The  theory  of  the  cause  of  action  as  stated  in  each 
of  the  paragraphs  of  complaint,  as  amended  and  pend- 
ing when  said  supplemental  complaint  was  filed,  was 
to  recover  said  stock  in  specie,  and  the  amount  of  the 
dividends  declared  upon  and  accruing  to  said  stock. 
The  supplemental  complaint  alleged  that  "on  the  24th 
day  of  April,  1888,  the  Citizens'  Street  Railway  Com- 
pany, being  at  the  time  indebted  to  this  plaintiff,  as  is 
averred  and  shown  in  the  original  complaint  in  this 
cause,  did  make,  execute  aud  deliver  to  said  defendant, 
The  Citizens'  Street  Railroad  Company,  a  deed  of  con- 
veyance, selling,  assigning,"  etc.,  describing  all  of  the 
Vol.  144—43 
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property  of  every  character  belonging  to  the  railway 
company.    The  pleading  then  continues: 

^^Plaintiflf  further  says  that  the  said  conveyance  was 
made  without  any  consideration  whatever  therefor,  to 
said  grantor,  and  without  any  authority  therefor;  that 
said  conveyance  left  said  grantor  without  any  means 
or  property  subject  to  execution,  and  without  suf- 
ficient property  to  pay  the  claim  of  this  plaintiff. 

"Plaintiff  further  says  that  the  claim  of  this  plain- 
tiff was  mentioned  and  referred  to  in  said  deed  of  con- 
veyance, said  property  being  conveyed,  as  the 
language  of  said  deed  reads,  ^subject  to  a  certain  lia- 
bility, in  no  event  to  exceed  f  6,000.00,  growing  out  of 
a  suit  by  the  administrator  de  bonis  non  of  Henry  H. 
Catherwood^  deceased^  v.  Tom  L.  Johnson  and  others; 
particulars  of  said  liability  being  fixed  by  a  contract  en- 
tered into  as  of  this  date,  between  Tom  L.  Johnson 
and  said  Citizens'  Street  Railroad  Company.'  But 
plaintiff  says  that  the  amount  due  and  owing  to  him, 
from  said  Citizens'  Street  Railroad  Company,'  at 
time  of  the  said  conveyance,  and  at  the  present  time, 
largely  exceed  $6,000.00,  and  in  fact  amounts  to  more 
than  1100,000.00;  that  said  conveyance  was  construc- 
tively fraudulent,  as  against  the  rights  of  this  plain- 
tiff; that  said  property  and  assets  of  said  Citizens' 
Railway  Company,  so  transferred  to  said  Citizens' 
Street  Railroad  Company,  were  chargeable  with  the 
payment  of  plaintiff's  whole  claim,  and  the  value  of 
said  assets  and  property  so  received  by  said  convey- 
ance by  said  Citizens'  Street  Railroad  Company 
largely  exceeded  m  value  plaintiff's  claim,  and  were 
in  fact  worth  one  million,  two  hundred  thousand  dol- 
lars ($1,200,000.00).  Plaintiff  further  says,  as  he  is  in- 
formed and  believes,  that  said  Tom  L.  Johnson,  in  said 
contract  in  writing,  did  undertake  and  agree  and 
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bound  himself  to  pay  the  claim  of  this  plaintiff,  or  so 
much  thereof  as  might  be  over  and  above  said 
|6,000.00.  Plaintiff  is  unable  to  attach  a  copy  of  said 
contract  as  an  ^Exhibit'  hereto,  but  will  undertake  to 
do  so,  whenever  a  copy  of  the  same  can  be  procured 
from  the  defendants.  Plaintiff  says  that  said  contract 
of  said  Tom  L.  Johnson  with  said  Citizens'  Street  Bail- 
road  Company,  to  pay  the  plaintiff's  claim,  ought,  in 
equity,  to  enure  to  the  benefit  of  this  plaintiff,  the  con- 
sideration for  said  contract,  among  other  things,  be- 
ing the  purchase  of  the  stock  of  said  Tom  L.  Johnson 
in  said  Citizens'  Street  Railway  Company  by  John  C. 
Shaffer. 

"Wherefore,  plaintiff  prays  that  the  said  conveyance 
to  said  Citizens'  Street  Bailroad  Company  of  the  said 
property  above  described,  be  set  aside,  and  said  prop- 
erty be  subjected  by  this  court  to  the  payment  of  this 
said  plaintiff's  claim ;  that  the  plaintiff  be  subrogated 
to  all  of  the  rights  and  benefits  growing  out  of  the 
said  contract  of  the  said  Tom  L.  Johnson,  assuming 
and  agreeing  to  pay  plaintiff's  claim  herein. 

"Plaintiff  further  says  that,  during  the  pendency  of 
this  suit,  dividends  to  a  large  amount,  to-wit: 
1100,000.00,  have  been  declared  and  paid  on  said  stock 
of  the  said  Ilenry  IT.  Catherwood,  deceased,  and  the 
same  have  been  received  and  paid  to  the  said  Tom  L. 
Johnson. 

"Wherefore,  plaintiff  prays  judgment  for  $100,000, 
and  all  other  proper  relief." 

The  appellant's  learned  counsel  insist  that  the  alle- 
gations of  the  supplemental  complaint,  which  become 
a  part  of  the  original  paragraphs  of  complaint  sever- 
ally, give  to  the  suit  the  theory  of  a  proceeding  to  set 
aside  a  conveyance  as  fraudulent  It  is  true  that  it 
contains  allegations  proper  in  such  a  proceeding ;  that 
the  conveyance  was  without  consideration  and  left  the 
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grantor  without  means  to  pay  its  debts,  and  the  prayer 
that  the  conveyance  be  set  aside.  These  allegations, 
however,  do  not  consist  with  the  further  allegations  of 
an  assumption  by  the  purchasing  company,  both  by 
the  deed  and  by  a  contract,  of  at  least  |6,000.00  of  the 
debts  of  the  selling  company.  These  alleged  assump- 
tions destroy  the  effect  of  the  allegations  of  no  consid- 
eration which  gave  to  the  pleading  the  only  possible 
support  upon  the  appellant's  contention.  There  are 
no  allegations  of  a  combined  purpose  or  intention  to 
defraud  the  appellee  or  other  creditors.  The  allega- 
tion "That  said  conveyance  was  constructively  fraud- 
ulent as  against  the  rights  of  this  plaintiff,"  was  a 
conclusion  and  not  a  statement  of  fact.  It  was  a  con- 
clusion at  variance  with  the  rule  that  fraud  is  a  ques- 
tion of  fact.  The  allegations  of  the  supplemental  com- 
plaint must  be  considered  in  connection  with  those  of 
the  paragraphs  severally  of  the  original  complaint 
So  considering  them  we  are  impressed  that  they  were 
not  drawn  with  a  very  definite  and  clearly  settled 
single  theory,  but  we  feel  satisfied  that  the  principal 
and  most  definite  theory  of  the  suit  was  to  charge  the 
Citizens'  Street  Railway  Company,  primarily,  with  the 

stock  and  its  dividends  and  to  extend  that  charge  to 
the  Citizens'  Street  Railroad  Company  because  of  its 
having  succeeded  to  the  property  and  rights  of  the 
railway  company,  and,  in  equity,  assumed  the  existing 
liabilities  of  that  company. 

The  allegations  that  the  conveyance  was  made 
without  consideration,  and  left  the  railway  company 
without  means  to  pay  the  appellee's  claim;  that  the 
railroad  company  took  the  conveyance  subject  to  the 
liability  for  appellee's  claim,  not,  however,  to  exceed 
16,000.00,  as  stipulated  in  the  deed,  were  facts  perti- 
nent to  the  theory  that  the  railroad  company  had  suc- 
ceeded to  all  of  the  property  and  rights  of  the  rail- 
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way  company  and  with  knowledge  of  the  appellee^B 
claim.  The  allegation  of  no  consideration,  so  far  as  it 
would  support  the  theory  of  a  fraudulent  sale,  is  neu- 
tralized by  the  allegation  of  an  express  assumption  of 
16,000.00.  The  allegation  that  the  sale  was  construc- 
tively fraudulent  is  conceded  to  give  no  force  to  the 
insistence  that  the  theory  of  the  action  is  to  set  aside 
the  conveyance  as  fraudulent.  It  is  a  conclusion,  and 
is  contrary  to  the  statutory  rule  that  fraud  is  a  ques- 
tion of  fact.  Upon  the  possible  theory  that  it  was  de- 
signed to  plead  fraud,  though  there  was  some  consid- 
eration for  the  sale,  the  failure  to  allege  any  fraudu- 
lent intent  in  which  both  companies  participated 
would  defeat  that  theory. 

We  are  not  impressed  with  the  contention  of  coun- 
sel for  the  appellee  that  there  is  any  right  of  recovery 
as  upon  an  express  assumption,  by  the  deed,  of  the  ap- 
pellee's entire  claim.  The  deed  would  be  the  basis  of 
the  railroad  company's  liability,  and  it  is  not  made  a 
part  of  the  pleading,  and,  if  it  were,  we  cannot  agree 
that  it  assumes  a  sum  in  excess  of  $6,000.00.  On  the 
contrary,  we  have  no  doubt  of  its  effect,  so  far  as  the 
parties  to  it  are  concerned,  to  limit  the  liability  of  the 
company  to  $6,000.00.  Nor  do  we  concur  in  the  prop- 
ositon  that  under  the  complaint  there  is  any  right  of 
recovery,  as  upon  an  express  contract  between  John- 
son and  Shaffer,  or  Johnson  and  the  railroad  com- 
pany. The  terms  of  that  contract  are  not  pleaded,  and 
Johnson,  whose  liability  by  that  contract  is  alleged 
in  general  terms,  is  not  a  party  to  this  action,  and  just 
how  the  appellee  may  be  subrogated  to  the  rights  of 
the  railroad  company  in  a  liability  against  Johnson, 
under  this  complaint,  we  are  not  advised  by  counsel. 
Another  allegation  of  the  supplemental  complaint, 
that  seems  to  have  been  made  without  reference  to 
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anj  of  the  theories  suggested,  is  that  general  state- 
ment that  the  sale  was  made  without  authority. 

The  sufficiency  of  the  complaint  is  not  questioned, 
and  we  do  not  pass  upon  it,  though  we  think  the 
theory  we  have  assigned  to  it  is  suggested,  if  not  en- 
tirely supportedjby  the  following  decisions :  Louisville^ 
etc.j  B.  W.  Co.  V.  Boney,  117  Ind.  501  (3  L.  R.  A.  435); 
Cleveland,  etc.,  B.  W.  Co.  v.  Ptewitt,  134  Ind.  657; 
Chicago,  etc.,  B.  W.  Co.  v.  HaU,  135  Ind.  91  (28  L.  R 
A.  231);  Midland  B.  W.  Co.  v.  Galey,  141  Ind.  483. 

The  issue  tendered  by  the  complaint  was  met  by  a 
general  denial,  and  a  trial  resulted  in  a  special  finding 
of  fact,  with  conclusions  of  law  stated  and  a  judgment 
in  favor  of  the  appellee  for  f37,220.00. 

The  facts  specially  found  covered  fairly  the  owner- 
ship of  the  stock  by  Catherwood,  the  sale  by  the  ad- 
ministratrix, the  circumstances  rendering  the  sale  in- 
valid and  fixing  a  liability  against  the  Citizens*  Street 
Railway  Company  as  set  forth  in  the  case  of  Citizens* 
Street  R.  W.  Co.  v.  Robhins,  supra.  It  was  found 
that  the  sale  to  Carlisle  was  on  July  16, 1873;  that  the 
stock  passed  from  him  to  an  innocent  purchaser  Feb- 
ruary 15, 1878;  that  a  demand  was  made  upon  the  rail- 
way company  for  the  reissue  of  said  stock  to  the  estate 
November  21, 1881;  that  the  value  of  the  stock  on  De- 
cember 2,  1881,  at  the  time  this  suit  was  instituted, 
was  40  cents  on  the  dollar;  that,  between  November 
1,  1879  and  April  25,  1888,  dividends  had  been  de- 
clared and  paid  upon  the  stock  of  the  railway  com- 
pany, 116,016.00  of  which  were  declared  and  paid  upon 
the  stock  in  question,  and  that  on  the  24th  day  of 
April,  1888,  the  railroad  company  succeeded  to  the 
property  of  the  railway  company  with  knowledge  of 
the  appellee^s  claim  and  without  leaving  the  latter 
company  means  or  property  to  pay  said  claim ;  that  ^'It 
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was^  in  and  by  the  terms  of  said  deed  and  as  a  part  of 
the  consideration  for  such  transfer,  stipulated  that 
said  railroad  company  was  to  pay  and  discharge  any 
judgment  which  this  plaintiff  might  recover  herein; 
but,  for  its  protection,  it  took  from  Tom  L.  Johnson, 
one  of  the  stockholders  of  said  railway  company,  a 
contract  requiring  him,  the  said  Johnson,  to  indem- 
nify said  railroad  company  against  the  amount  of  the 
ju4gment  herein  in  excess  of  f6,000.00.''  It  is  found, 
in  general  terms,  that  the  railroad  company  assumed 
all  of  the  obligations  of  the  railway  company.  There 
are  also  numerous  facts  stated,  with  reference  to  the 
meeting  of  the  stockholders  of  the  railway  company, 
at  which  the  sale  was  made,  but  such  facts  were  mani- 
festly not  pertinent  to  the  issues.  It  was  founds 
finally,  that  a  claim  for  910.00,  with  the  costs  of  ad- 
ministration, has  been  and  is  pending  against  the 
estate. 

The  conclusions  of  law  stated  are  that  the  sale  of 
the  stock  was  void  and  its  transfer  by  the  company 
wrongful;  that  the  appellee  was  entitled  to  recover 
"the  value  of  the  stock  on  the  2d  day  of  December, 
1881,  and  dividends  and  interest  thereon,"  and  that 
the  railroad  company  was  liable  for  the  loss  oc- 
casioned by  such  sale  and  transfer  of  said  stock  in  the 
sum  of  137,220.00. 

Appellee's  learned  counsel  have  argued  that  the 
stipulation,  in  the  deed  to  the  railroad  company,  "sub- 
ject to  a  certain  liability,  in  no  event  to  exceed  six 
thousand  (f6,000.00),  growing  out  of  a  suit,  now  pend- 
ing in  the  Supreme  Court  of  Indiana,  by  the  adminis- 
trator of  one  Catherxrood  v.  Tom  L.  Johnson  and  the 
Citizens'  Street  Raihrau  Company^^^  was  an  assumption 
of  the  full  liability  of  said  railway  company  to  said  estate, 
as  if  the  words  **in  no  event  to  exceed  $6,000.00"  had 
not  been  written  in  the  stipulation.     This  argument  is 
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supported  by  the  proposition  that  the  companies  pos- 
sessed no  power  to  limit  the  liability  to  f6,000.00. 
This  position  necessarily  implies  that  the  affirmative 
words  of  the  stipulation  are  effective  notwithstand- 
ing the  negative  words  or  those  which  specify  the 
maximum  assumption.  We  have  already  indicated 
our  opinion  that  there  is  no  issue  in  this  case  author- 
izing recovery  as  upon  an  express  assumption  of  the 
amount  of  the  appellee's  claim,  and  the  reasons  for 
that  conclusion  have  been  stated.  If  we  were  in  error 
as  to  the  issue,  we  should  not  incline  to  the  contention 
of  counsel  in  their  construction  of  this  stipulation.  As 
an  affirmative  obligation,  it  can  only  be  construed  as 
an  assumption  of  $6,000.00  of  the  claim  if  the  liability 
shall  be  found  to  be  so  much. 

The  judgment  of  the  trial  court  must  find  support 
from  other  findings  than  that  construing  this  stipu- 
lation, or  it  must  fail. 

One  contention  of  the  appellants'  learned  counsel  is 
that  in  any  view  of  the  findings  the  judgment  is  ex- 
cessive. Including  the  columns  of  "Interest"  and 
"Totals,"  the  special  finding  embraces  the  following 
table  of  dividends  declared  and  paid  by  the  railway 
company  upon  the  amount  of  stock  claimed  by  the 
Catherwood  estate: 


DATE. 

PBB  OBNT. 

Axoxmr. 

INTSSBST. 

TOTAI& 

Nov. 

1, 1879, 

1 

1   308.00 

1246.80 

1   554.80 

May 

1, 1880, 

1 

308.00 

237.56 

545.56 

Nov. 

1,     " 

4 

1,232.00 

913.32 

2,145.32 

May 

1, 1881, 

2 

616.00 

438.18 

1,054.18 

Aug. 

1, 1881, 

2 

616.00 

428.94 

1,044.94 

Nov. 

1,     " 

2 

616.00 

419.70 

1,035.70 

Feb. 

1, 1882, 

2 

616.00 

410.46 

1,026.46 

May 

1,     " 

2 

616.00 

401.22 

1,017.22 

Aug. 

1,    " 

2 

616.00 

391.98 

1,007.98 

Nov. 

1,    " 

2 

616.00 

382.74 

998.74 
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DATE              PBBOBNT. 

AMOUNT. 

INTBBX8T. 

TOTALS. 

Feb.   1,1383, 

2 

616.00 

373.50 

989.50 

May   1,    " 

2 

616.00 

364.26 

980.26 

Aug.  1,    " 

2 

616.00 

355.02 

971.02 

Nov.  1,    " 

2 

616.00 

345.78 

961.78 

Feb.   1,1884, 

2 

616.00 

336.54 

952.54 

May   1,    " 

2 

616.00 

327.30 

943.30 

Aug.  1,    " 

2 

616.00 

31&06 

934.06 

Nov.  1,    " 

2 

616.00 

30a82 

924.82 

Feb,   1,1885, 

2 

616.00 

299.58 

915.58 

May   1,    » 

308.00 

145.16 

453.16 

Aug.  1,    " 

3oaoo 

140.54 

448.54 

Nov.  1,    " 

308.00 

135.92 

443.92 

Feb.   1,1886, 

308.00 

131.30 

439.30 

May   1,    " 

308.00 

126.68 

434.68 

Aug.  1,    " 

308.00 

122.06 

430.06 

Nov.  1,    " 

308.00 

117.34 

425.34 

Feb.   1,1887, 

308.00 

112.72 

420.72 

May   1,    " 

308.00 

107.10 

415.10 

Aug.  1,    » 

308.00 

102.48 

410.48 

Nov.  1,    " 

308.00 

97.86 

405.86 

Feb.   1,1888, 

1.5 

462.00 

14L51 

603.51 

Apr.  25,   " 

1.5 

462.00 

135.08 

597.08 

|i6.016    18,915.51     124,931.51 

The  columns  of  interest  and  totals  are  supplied  by 
the  appellee's  counsel. 

The  finding  of  the  court  was  made  March  9,  1893, 
and  the  calculations  of  interest  upon  the  several 
dividends  are  from  the  dates  of  the  dividends  respec- 
tively to  that  date. 

Upon  the  theory  that  the  court  allowed  for  the 
stock  40  per  cent,  of  the  face  or  par  value  thereof,  and 
that  is  the  only  conclusion  possible  under  the  findings, 
that  item  would  be  ?12,320.00.    At  this  point  counsel 
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differ  widely  in  their  yiewB  as  to  what  additional 
items  entered  into  the  judgment,  those  for  appellant 
insisting  that  they  were:  Interest  on  stock  since  Dec. 
2, 1881,18,330.00;  dividends  since  that  date,  |12,320.00, 
and  interest  on  such  dividends  to  the  trial,  f4,250.00. 
The  objection  to  this  theory  is  that  the  amount  of  esti- 
mated interest  on  such  dividends  is  insufficient  by 
nearly  $2,000.00,  and,  adding  these  various  items,  this 

interest  correctly  stated,  would  aggregate  |39,191.00, 
or  a  sum  in  excess  of  the  judgment. 

If  we  deduct  the  item  of  interest  on  the  stock 
($8,330.00)  the  balance  of  $30,871.00  would  fall  far 
short  of  the  judgment.  The  value  of  the  stock  on  De- 
cember 2,  1881,  with  the  dividends  then  accrued  and 
interest  on  both  to  the  date  of  the  trial  would  amount 
to  but  $26,775.00.  If,  however,  we  add  to  the  value 
of  the  stock  in  December,  1881,  the  dividends  accru- 
ing from  the  transfer  of  the  stock  to  Carlisle  to  the 
sale  of  the  property  to  the  railroad  company,  with  in- 
terest on  such  dividends  from  the  date  of  each  divi- 
dend to  the  time  of  the  trial,  the  sum  is  practically 
$37,220.00,  it  is  $31.51  in  excess  of  that  sum.  While 
the  final  conclusion  of  the  court  is  not  clearly  stated, 
we  are  satisfied  that  it  was  intended  to  and  the  judg- 
ment did  allow  for  the  value  of  the  stock  on  Decem- 
ber 2,  1881 $12,320.00 

All    dividends   after   the   transfer   of   the 

stock  to  Carlisle  and  before  the  sale  to  the 

railroad  company 16,016.00 

Interest  on  dividends  from  their  accrual  to 

the  trial 8,884.00 


$87,220.00 


Was  this  the  correct  measure  of  damages?    That 
it  is  proper  to  allow  all  dividends  earned  before  the 
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eonveraion  and  interest  on  the  sum  to  the  time  of  the 
tiial  we  think  is  not  questionable.  When  did  the  con* 
version  take  place  in  the  transaction  here  complained 
of?  The  demand  for  a  reissne  of  the  stock  was  on 
December  2,  1881,  bnt  a  demand  does  not  necessarily 
fix  the  time  of  conversion.  That  a  demand  is  made 
and  is  refased  is  but  evidence  of  a  conversion.  There 
is  no  conflict  of  authority  upon  this  proposition.  Rohifh 
son  V.  Skipworth,  23  Ind.  811;  Pribble  v.  Kentj  10  Ind. 
825;  Coffin  v.  Anderson^  4  Blackf.  395;  Cunning- 
ham T.  Baker ^  84  Ind.  597;  Robinson  v.  Shatzleyj  75 
Ind.  461;  Snyder  v.  Baher^  74  Ind.  47. 

That  there  was  an  actual  conversion  in  this  case 
when  the  stock  passed  into  the  hands  of  an  innocent 
purchaser  and  beyond  the  reach  of  both  the  estate  and 
the  railway  company,  would  seem  to  be  self-evident. 

This  happened,  as  found  by  the  court  specially,  on  the 
15th  day  of  February,  1878.  This  we  do  not  regard  as 
conclusive  as  to  the  time  when  the  valuation  shall  be 
placed  upon  the  converted  stock,  but  as  the  time  to 
which  earned  dividends  may  be  allowed  without 
doubt,  and  from  which  to  a  subsequent  period,  to  be 
ascertained,  the  stock  has  attained  the  highest  market 
price.  The  first  declared  dividend,  as  found  by  the 
court,  was  on  November  1, 1879,  more  than  a  year  and 
a  half  after  the  actual  conversion.  At  what  time  shall 
the  valuation  be  fixed  upon  the  stock  converted? 
With  relation  to  ordinary  commodities  or  articles  not 
subject  to  fluctuating  valuations  like  stocks,  the  val- 
uation is  usually  made  as  at  the  period  of  conversion. 
That  rule,  however,  is  not,  in  our  judgment,  applied 
generally  where  the  conversion  is  of  stocks,  bonds  or 
securities  of  fluctuating  values.  There  are  conflicting 
decisions  as  to  whether  the  valuation  shall  be  that 
prevailing  at  the  time  of  the  actual  conversion,  or  the 
highest  price  between  the  conversion  and  the  demand. 


686  SUPREME  COURT  OF  INDIANA, 

II16  C^tiJEfliia' Straet  BaUroad  Compaa J  ir.  Bobbins, 

interest  allowed*  At  the  date  of  the  technical  eon- 
version,  the  value  of  the  stock  was  establiabed  and 
thns  the  loss  was  reduced  to  a  cash  basis  and  supplied 
the  principal  element  of  recovery ;  the  stock  had,  long 
prior  to  that  date,  passed  beyond  the  possibility  of  re- 
turn to  the  estate,  and  its  earning  capacity  had,  so  far 
as  the  estate  was  concerned,  ceased;  indeed,  its  divi- 
dends were  continued  beyond  the  actual  conversion 
only  because  the  technical  conversion  followed  that 
event  The  loss  of  the  estate  was,  therefore,  at  the 
date  of  the  suit,  reduced  to  the  then  existing  value  of 
the  stock,  the  dividends  then  accrued  and  the  interest 
on  such  dividends.  That  loss  represented  the  then  ex- 
isting liability  of  the  railway  company,  and  with  the 
interest  accruing  thereon  to  the  date  of  the  trial 
should  have  been  the  amount  of  the  judgment: 

That  is  to  say:    Stock {12,320.00 

Dividends  to  that  date : 3,696.00 

Interest  on  stock  from  Dec.  2,  1881,  to  the 

trial 8,317.50 

Interest  on  dividends  from  the  date  of  ac- 
crual to  the  date  of  the  trial 2,684.50 

Total  127,018.00 

These  figures  may  vary  slightly  from  the  correct 
amount  for  which  the  judgment  should  have  been 
given.  We  do  not  state  them  as  exact,  since  we  have 
concluded  that  judgment  should  not  be  directed  to  be 
entered  upon  the  special  finding.  This  conclusion  is 
reached  from  the  fact,  as  stated  in  the  finding,  that 
Mrs.  Catherwood,  at  the  time  of  the  transfer  of  the 
stock  to  Carlisle,  executed  to  him  an  assignment  of 
her  individual  interest  in  the  stock.  This  interest 
should  not  be  recoverable  to  her  benefit,  even  through 
the  instrumentality  of  the  estate  and  its  administra- 
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tion.  That  proposition  is  liere  urged  to  reduce  the 
judgment  in  favor  of  the  estate  and  we  should  accept 
that  contention  if  we  felt  that  the  question  were  duly 
presented  by  the  record.  There  is  no  pleading  raising 
that  question,  and  the  only  finding  of  fact  supplying 
the  basis  for  that  conclusion  is  that  a  claim  for  f  10.00 
is  pending  against  the  estate,  and  the  costs  of  adminis- 
tration are  unpaid.  The  suit  is  primarily  in  the  inter- 
est of  the  estate  and  it  should  be  made  to  appear  that 
some  part  of  the  recovery  would  be  distributable  to 
Mrs.  Catherwood  and  would  not  be  required  to  pay  the 
claims  of  the  estate.  That  there  are  no  claims,  valid 
and  not  barred  by  the  statute  of  limitations,  we  think 
is  not  presented  for  decision. 

The  judgment  of  the  trial  court  is  reversed,  with 
instructions  to  grant  a  new  trial. 

Filed  February  11, 1896 ;  petition  for  rehearing  overruled  April  16, 1896. 

ON  MOTION  TO  MODIFY  MANDATE. 

Per  Curiam — Lucy  D.  Phelps,  the  widow  of  Henry  H.  Cather- 
wood, deceased,  and  formerly  administratrix  of  the  estate  of  said  de- 
cedent, comes  into  this  court  and  files  her  relinquishment  to  the  ap* 
gdUanty  of  aU  interest  in  the  judgment  herein  and  the  proceeds  thereof, 
omes  also  appellee,  administrator,  smd  asks  to  remit  aU  of  the  judg- 
ment by  him  recovered,  excepting  the  sum  of  118,012.00,  which  is  to 
constitute  the  recovery  by  him  on  behalf  of  said  estate,  freed  from 
any  claim  upon  or  interest  in  such  recovery  by  said  widow  or  her  as- 
si^ee  of  the  stock  in  question.  Said  relinquishment  and  the  offer  of 
said  administrator  are  accepted,  and  the  judgment  of  the  lower  court 
is  affirmed  in  the  sum  of  918,012.00,  upon  the  entry,  within  twenty 
days  from  this  date,  of  a  remittiture  by  said  administrator,  with  the 
consent  of  the  court  having  the  settlement  of  said  Catherwood  es- 
tate, of  all  the  judgment  recovered,  excepting  the  sum  of  $18,012.00. 
Filed  April  16,  1896.    

No.  17,348. 

The  Pennsylvania  Company  v.  Ebauoh.  !iir«87 

Railroad. — Negligence, — Using  Cars  Having  Uneven  Couplings  or  ^^^  ^^ 
Deadu^oods. — It  is  not  negligence  for  a  railroad  company  to  use  oars,  H*  ^^j 
whether  belonging  to  it  or  another  company,  constructed  with  un-  TS'^^l 
even  couplings  or  deadwoods.  159  i7ol 

Instructions  to  Jury. — Railroad. — Cars  Having  Uiveven  Couplings. 
— Negligence. — It  is  error  to  qualify  a  requested  instruction  that  it  is 
&ot  negligence  for  a  railroad  company  to  use  cars  on  its  railroads 
And  in  its  yards,  the  couplings  or  deadwoods  of  which  ere  not  of 


• 
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unifonn  or  equal  heights,  by  the  condition  that  snoh  deadwoods  or 
couplings  are  in  other  respects  safe  appliances,  especially  where 
there  is  no  allegation  or  issue  that  the  couplings  or  deadwoods  are 
otherwise  unsafe. 

Appellate  'FBOCKDVKa.—Instructuma.— Refusal  to  Oive.—The  sev- 
eral refusals  to  give  instructions  asked  for  as  an  entirety  may  be 
presented  to  the  Appellate  Court  by  several  exceptions,  and  an  ex- 
ception to  the  refusal  to  give  them  as  an  entirety  is  not  essentiaL 

Sams. — Record, — Evidence. — FUing. — How  Shovm. — It  is  not  essen- 
tial to  the  consideration  of  the  evidence  on  appeal,  that  the  show- 
ing of  its  filing  with  the  clerk  below  shall  be  made  by  an  order- 
book  entry,  but  such  filing  may  be  shown  by  the  certificate  of  the 
clerk  or  by  the  transcript. 

Same. — Evidence  Not  AU  in  Record.— An  objection  that  the  record  on 
appeal  disclosed  that  not  all  of  the  evidence  below  is  incorporated 
in  the  bill  of  exceptions  is  not  supported  by  a  citation  of  testimony 
identifying  a  map  not  incorporated  in  the  bill,  where  it  is  not  affirm- 
atively shown  that  the  map  was  introduced  in  evidence. 

Same. — Constitutional  Question. — The  Supreme  Court  will  not  pass 
upon  the  constitutional  validity  of  an  act  of  the  G^eral  Assembly, 
when  the  case  in  which  it  is  questioned  may  be  correctly  decided 
without  passing  upon  that  question. 

From  the  Marion  Circuit  Court. 
8.  O.  PickenSy  for  appellant. 
W.  V.  Booker y  for  appellee. 

Hackney,  C.  J. — This  suit  was  by  the  appellee 
against  the  appellant,  and  his  complaint  consisted  of 
three  paragraphs.  One  paragraph  tendered  the  issue 
that  the  appellant  had  been  negligent  in  requiring  the 
appellee,  a  brakeman  in  its  employ,  to  couple  two 
freight  cars,  not  owned  upon  the  road,  the  drawbars 
of  which  were  not  of  uniform  standard,  but  were  such 
that  one  stood  higher  than  the  other,  and  that  said 
cars  were  constructed  with  deadwoods  and  with  floors 
projecting  over  the  ends  of  the  sills  so  that  when  he  at- 
tempted to  make  the  coupling  his  arm  was  caught  be- 
tween the  deadwoods  and  crushed.  As  pertinent  to 
this  issue  the  appellant  requested  the  trial  court  to 
charge  the  jury  that  "It  was  not  negligence  for  the  de- 
fendant company  to  use  cars  on  its  railroad  and  in  its 
yards,  the  couplings  or  'deadwoods'  of  which  were  not 
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of  uniform  or  equal  height."  This  charge  was  refused, 
but  the  court  gave,  as  its  own,  the  following :  "4.  It 
is  not  negligence  for  the  defendant  company  to  use 
cars  on  its  railroad  and  in  its  yards,  the  couplings  or 
deadwoods  of  which  were  out  of  uniform  or  equal 
height,  provided  the  said  deadwoods  or  couplings  were 
in  other  respects  safe  appliances. " 

The  question  is  presented  on  behalf  of  the  appellant 
as  to  the  effect  of  the  modification  of  the  rule  an- 
nounced in  the  charge  refused,  as  we  find  it  in  the 
words  above  italicized. 

The  following  decisions  sustain  the  rule  that  it  is 
not  negligence  for  a  railway  company  to  use,  of  its 
own  or  those  of  another  company  in  the  regular  trans- 
portation, cars  constructed  with  uneven  couplings  or 
deadwoods.  Michigan^  etc.,  B.  R,  Co.  v.  Smithson, 
46  Mich.  212;  Smith  v.  Potter,  46  Mich.  268;  Ft. 
Wayne,  etc.,  R.  R.  Co.  v.  Oildersleeve,  33  Mich.  133; 
Huelett  v.  St.  Louis,  etc.,  R.  R.  Co.,  67  Mo.  239;  To- 
ledo,  etc.,  R.  R.  Co.  v.  Black,  88  111.  112;  Toledo,  efc, 
R.  R.  Co.  v.  Asbury,  Admx.,  84  111.  429;  IndianapoliSy 
etc.,  R.  R.  Co.  V.  Flannigan,  77  111.  366;  Whitwain  y. 
Wisconsin,  etc.,  R.R.  Co.,  68  Wis.  4:08; Kelley  v.  Abbotty 
63  Wis.  307;  Way  v.  Illinois,  etc.,  R.  R.  Co.,  40  la. 
841;  Baldwin  v.  Chicago,  etc.,  R.  R.  Co.,  60  la.  680; 
St.  Louis,  etc.,  R.  W  Co.  v.  Higgins,  44  Ark.  293. 

Many  of  these  cases  illustrate  the  impracticability  of 
transferring  freight  from  the  car  of  one  company  to 
that  of  another  at  each  change  of  railway  line  or  sys- 
tem; the  absence  of  any  regulation  by  which  the  cars 
of  all  lines  or  systems  are  required  to  be  of  uniform 
construction  and  the  propriety  of  the  rule  which  re- 
quires the  brakeman,  whose  duty  involves  the  coup- 
ling of  cars,  to  increase  his  care  in  proportion  to  the 
Vol.  144—44 
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necessarily  increased  dangers  from  the  varied  forms  of 
construction  as  they  come  under  his  observation  in  the 
course  of  business.  In  the  case  of  Michigan^  etc.^  R.  R. 
Co.  V.  SmithsoHy  supra,  in  an  opinion  by  Judge  Cooley, 
the  proposition  is  made  clear  that  when  the  course  of 
business  brings  together  two  cars  of  different  com- 
panies the  brakeman  must  use  his  own  eyes  for  notice 
that  such  cars  have  deadwoods  upon  them  or  that  the 
couplings  are  not  of  equal  height,  and  it  is  there  said : 
**It  does  not  follow  that  laborers  must  sacrifice  life  or 
limb  in  order  to  meet  this  great  public  necessity.  It 
is  certain  that  there  must  be  brakemen  and  switch- 
men, and  that  these  must  be  called  upon  to  perform 
the  somewhat  hazardous  act  of  coupling  cars,  and  of 
making  up  trains  of  cars  of  different  constructions. 
But  the  act  is  dangerous.  First,  because  inevitable  ac- 
cidents will  sometimes  occur;  and  second,  because 
even  in  the  most  exposed  positions  men  will  some- 
times be  wanting  in  ordinary  prudence.  But  when  ac- 
cident or  negligence  intervenes,  any  business  is  dang- 
erous; the  difference  in  danger  is  only  in  degree. 
There  are  more  risks  in  operating  a  mill  by  steam  than 
by  water,  but  this  does  not  prove  the  use  of  the  steam 
engine  to  be  negligence  in  the  mill  owner.  The  same 
remark  may  be  made  of  different  cars;  one  construc- 
tion of  car  may  render  necessary  a  higher  degree  of 
care  in  coupling  than  another  calls  for;  but  there  is 
no  ground  whatever  for  imputing  to  this  defendant, 
or  any  other  railroad  company,  legal  negligence  for 
that  which  was  a  necessity  of  its  business,  and  which 
all  persons  in  its  employ  must  be  presumed  to  have 
known  was  a  necessitv." 

In  this  case, the  appellee  testified  that  after  he  went 
to  work  upon  the  line  in  question,  he  learned  that 
**the  cars  used  on  that  division  were  equipped  with 


NOVEMBER  TEEM,  1895— Vol.  144.        691 

The  PennsylTania  Company  v.  Ebaugh. 

deadwood, "  aad  that  he  knew  a  part,  at  least,  of  the 
Pennsylvania  Company's  cars  were  so  equipped. 

It  was  also  testified  by  another  that  the  cars  which 
caused  the  injury  did  not  vary  from  the  general  rule; 
they  were  the  standard  cars;  the  standard  Pennsyl- 
vania coal  cars.  And  it  was  testified  also  by  another, 
that  cars  with  deadwoods  such  as  described  were  run 
into  Indianapolis  on  all  roads;  that  they  were  in  use 
by  others  than  the  Pennsylvania  Company  because 
they  were  considered  safer  by  all  railroad  men;  that 
seventy-five  out  of  one  hundred  would  prefer  coupling 
a  car  with  deadwoods. 

The  necessities  of  the  position  of  brakemen  and  the 
knowledge  possessed  by  the  appellee  charged  him 
with  the  duty  of  looking  for  increased  hazards  and  of 
exercising  greater  care  when  cars  of  different  con- 
struction were  to  be  coupled. 

It  should  be  remembered  that  the  case  presents  no 
question  of  defective  construction  or  of  ill  repair,  it  is 
simply  a  question  of  difference  in  form  of  construction. 

The  charge  given  recognizes  the  rule  that  it  was 
not  negligence  to  take  the  cars  upon  the  road  and  to 
place  them  in  the  train,  and  it  was,  perhaps,  needless 
that  we  should  have  said  so  much  in  support  of  that 
rule,  but  the  words  of  the  charge  in  italics  engraft  an 
unauthorized  condition  upon  the  rule.  There  was  no 
allegation  or  issue  that  the  "couplings  or  deadwoods" 
were  unsafe  otherwise  than  by  the  form  of  construc- 
tion. The  charge  directed  the  jury  that  the  appellant 
was  not  negligent  in  using  cars  with  uneven  couplings 
or  deadwoods,  "provided  said  deadwoods  or  couplings 
were  in  other  respects  safe  appliances."  Giving  the 
proviso  its  natural  and  necessary  force  it  not  only  in- 
troduced a  condition  to  the  rule  of  non-negligence, 
which  condition  was  unauthorized  by  any  issue,  but  it 
required  more  of  the  appellant  than  the  law  would 
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have  required  if  the  appliances  named  had  been  al- 
leged otherwise  unsafe.  It  is  a  matter  of  common 
knowledge  that  the  coupling  of  freight  cars  is  at  best 
a  very  hazardous  act;  that  if  the  buffers  and  draw- 
heads  are  not  uneven  the  task  involves  a  high  degree 
of  care  to  avoid  the  necessary  dangers,  and  that  no 
practicable  system  of  coupling  freight  cars  with 
safety  to  the  person  making  the  coupling  has  been 
devised.  The  obligation  of  railway  companies  is  to 
use  ordinary  care  to  supply  reasonably  safe  appli- 
ances for  coupling,  and  they  are  not  required  to  fur- 
nish safe  appliances  where,  from  the  nature  of  the 
business^  safety  is  not  possible.  Nor  are  they  required 
to  provide  the  best  or  the  most  approved  or  any  par- 
ticular design  of  appliances.  Lakesharej  etc. ,  B.  W. 
Co.  V.  McCormickj  74  Ind.  440 ;  Indiana  Car  Co.  v. 
Parker y  100  Ind.  181 ;  Jenney  Electric,  etc.,  Co.  ▼. 
Murphy,  116  Ind.  566,  and  cases  cited  above. 

In  the  first  of  the  cases  just  cited  it  was  said:  "The 
master's  obligation  is  not  to  supply  the  servant  with 
absolutely  safe  machinery,  or  with  any  particular  kind 
of  machinery;  but  his  obligation  is  to  use  ordinary 
and  reasonable  care  not  to  subject  the  servant  to  ex- 
traordinary or  unreasonable  danger.  When  a  master 
employs  a  servant  to  do  a  particular  kind  of  work, 
with  particular  kind  of  implements  and  machinery, 
the  master  does  not  agree  that  the  implements  and 
machinery  are  free  from  danger  in  their  use,  but  he 
agrees  that  such  implements  and  machinery,  to  be 
used  by  such  servant,  are  sound  and  fit  for  the  purpose 
intended,  so  far  as  ordinary  care  and  prudence  can 
discover.*'  As  we  have  already  seen,  the  question  here 
at  issue  did  not  involve  any  inquiry  as  to  an  imperfec- 
tion or  danger  in  the  appliances  named,  excepting  In 
the  lack  of  uniformity  in  height  Other  imperfections 
in  them  or  dangers  in  their  use  were  not  the  subject 
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for  instruction  from  the  court.  The  proviso  in  the  in- 
struction given  could  but  suggest  that  it  was  indis- 
pensable to  a  freedom  from  negligence  in  the  use  of 
uneven  couplings  or  deadwoods  that  they  should  be 
otherwise  safe  appliances*  This,  in  our  opinion,  was 
erroneous.  In  another  instruction  the  court  charged 
generally  that  the  duty  of  a  master  towards  his  ser- 
vant was  to  use  ordinary  care  in  furnishing  reason- 
ably suitable  and  safe  appliances  in  the  service.  This 
general  charge  does  not  cure  the  error  of  the  par- 
ticular charge  either  in  assuming  an  issue  not  made 
or  implying  I  burden  not  recognized  by  the  law. 

It  is  objected  by  the  appellee  that  the  instructions 
asked  by  the  appellant  and  refused  by  the  court  are 
not  in  the  record  for  the  reason  that  they  were  asked 
as  an  entirety  and  there  was  no  exception  to  the  re- 
fusal to  give  them  as  an  entirety.  The  court's  re- 
fusal was  several,  and  the  appellant^s  exceptions  were 
several,  and  the  action  of  the  court  and  the  exceptions 
so  taken  are  brought  into  the  record  with  reference  to 
the  several  charges  so  asked.  This  practice  has  never 
been  condemned  by  this  court,  and  we  do  not  observe 
its  analogy  to  the  practice  upon  joint  exceptions 
which  are  sought  to  be  presented  severally. 

If  appellant's  instructions  were  not  in  the  record 
the  error  here  found  is  predicated  upon  the  charge 
given  by  the  court  which  is  not  claimed  to  be  out  of 
the  record. 

It  is  also  complained  by  the  appellee  that  the  evi- 
dence is  not  in  the  record  because  no  order  book  entry 
of  its  filing  with  the  clerk  is  disclosed.  That  it  must 
be  filed  and  that  this  fact  must  appear  upon  the  face 
of  the  record  has  been  many  times  decided,  but  that  it 
must  appear  from  an  order  book  entry  is  not  required. 
While  an  order  book  entry  of  the  filing  would  verify 
the  fact  of  filing,  it  is  not  required  any  more  than  in 
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the  filing  of  a  complaint.  Those  things  required  to  be 
filed  with  the  clerk  are  shown  to  have  been  filed  when 
the  clerk  certifies  to  the  fact  of  filing,  or  the  transcript 
affirmatively  discloses  the  filing. 

Objection  is  made  that  the  record  discloses  that  all 
of  the  evidence  given  upon  the  trial  was  not  incor- 
porated in  the  bill  of  exceptions  and,  therefore,  that 
we  should  not  consider  the  evidence.  In  support  of 
this  objection  counsel  cites  two  offers,  by  him  made 
in  the  lower  court,  to  prove,  in  blank.  The  omissions 
are  not  of  evidence  and  the  blanks  carry  the  assump- 
tion that  the  offers  were  never  completed.  In  further 
support  of  this  objection  counsel  cites  testimony  iden- 
tifying a  map  as  that  of  the  locality  of  the  accident 
It  is  not  there  disclosed  that  the  map  was  introduced 
in  evidence,  and  its  identification  and  proof  of  its  cor- 
rectness does  not  establish  the  introduction  of  the 
map  in  evidence  against  the  judge's  certificate  that 
the  bill  of  exceptions  contains  all  of  the  evidence. 

Questions  have  been  argued  orally  and  by  elaborate 
briefs  as  to  the  constitutionality  of  the  "Employer's 
Liability  Act,''  Acts  1893,  p.  294.  The  liability  of  the 
appellant  under  said  act  was  probably  not  in  ques* 
tion  under  two  of  the  three  paragraphs  of  complaint, 
and  was  certainly  not  involved  in  the  ruling  upon 
which  we  have  declared  error. 

It  is  not  the  practice,  and  it  may  be  doubted  if  it  is 
the  privilege,  of  this  court  to  pass  upon  the  constitu- 
tional validity  of  an  act  of  the  general  assembly  when 
the  case  in  which  that  validity  is  questioned  may  be 
correctly  decided  without  passing  upon  that  question. 
Henderson,  Aud.,  v.  State,  ca?  reJ.,  187  Ind.  662  (24  L. 
R.  A.  469),  and  cases  cited. 

The  judgment  of  the  lower  court  is  reversed,  with 
Instructions  to  grant  a  new  trial. 

Filed  May  6.  1896. 
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No.  17,584.  |i65   m 

Stroble  v.  The  City  op  New  Albany. 

Fraction,— Motion  for  Direction  of  Ver^iict.'^Intuffleieney  of  Evi- 
device. — The  proper  practice  for  a  defendant,  who  is  of  the  opinion 
that  plaintiff's  evidence  makes  no  case,  is  not  to  move  to  withdraw 
the  case  from  the  jury,  but  to  ask  for  direction  of  a  verdiet. 

Same. — Taking  Case  from  Jury, — Question  of  Negligence  in  Dis- 
pute.— An  action  for  injuries  occasioned  by  a  defective  bridge 
should  not  be  taken  from  the  jury,  where  both  the  questions  of 
negligence  and  contributory  negligence  are  left  in  dispute. 

From  the  Clark  Circuit  Court. 

M.  Z.  Stannardy  C.  L.  Jewett  and  H,  E.  Jewettj  for 
appellant. 

Q.  H.  Voight  and  E.  B.  Stotsenburg^  for  appellee. 

Howard,  J. — ^This  was  an  action  brought  by  appel- 
lant for  injuries  occasioned  by  a  defective  bridge 
maintained  by  appellee  upon  a  public  street  of  said 
city. 

After  the  cause  had  been  submitted  to  a  jury  and 
the  evidence  of  appellant  heard,  the  appellee  moved 
the  court  "to  withdraw  the  cause  from  the  jury  and 
find  for  the  defendant,  and  render  judgment  in  favor 
of  the  defendant;"  which  motion,  over  the  objection 
of  the  appellant,  was  sustained.  Thereupon  the  court 
found  for  the  appellee,  and  rendered  judgment  on 
such  finding. 

In  Engrer  v.  Ohio,  etc.,  R,  W.  Co.,  142  Ind.  618, 
this  court,  following  City  of  Plymmith  v.  Milner,  111 
Ind.  324,  held  that  the  proper  practice  under  circum- 
stances such  as  we  are  considering,  if  the  defendant 
thought  the  plaintiflf^s  evidence  made  no  case  against 
it,  was,  not  to  move  the  court  to  withdraw  the  case 
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from  the  jury,  but  to  ask  that  the  court  direct  the 
jury  to  return  a  verdict  for  the  defendant. 

But  in  the  Engrer  case  an  examination  of  the  evi- 
dence showed  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  and  could  not,  therefore,  in  any  event, 
recover,  so  that  the  error  of  the  court  in  withdraw^ing 
the  case  from  the  jury  was  harmless.  Following  that 
ruling  it  will  therefore  be  necessary,  in  order  to  know 
whether  the  action  of  the  court  in  Ubis  case  was  harm- 
less or  not,  to  examine  the  evidence  and  see  whether 
it  shows  negligence  on  the  part  of  appellee  and  con- 
tributory negligence  on  the  part  of  appellant. 

The  evidence  shows  that  after  dark,  on  the  evening 
of  the  accident,  the  appellant  drove  upon  the  bridge 
from  the  north  and  towards  the  business  center  of  the 
city;  that  when  he  reached  near  to  the  south  end  of 
the  bridge  his  horse  came  against  a  barricade  or  ob- 
struction placed  across  the  bridge,  and  began  backing 
away,  turning  off  or  lunging  partly  to  the  right,  when 
the  left  hind  wheel  of  the  buggy  went  over  the  east 
side  of  the  bridge,  from  which  the  guard  rails  had 
been  removed  or  suffered  to  decay,  and  the  appellant 
fell  out  and  down  upon  a  rocky  bottom,  twenty-five  or 
thirty  feet  below,  breaking  his  leg  and  causing  other 
injuries;  that  about  two  months  previous  the  bridge, 
which  was  old  and  out  of  repair,  had  been  in  part 
closed  to  vehicles  by  placing  the  obstruction  across 
the  south  end,  leaving  a  passageway  for  pedestrians. 
Whether  there  had  been  at  any  time  a  guard  thrown 
across  the  north  end  of  the  bridge  to  prevent  or  warn 
travelers  from  entering  there,  is  left  somewhat  un- 
certain by  the  evidence;  but  there  is  no  question  that 
at  the  time  of  the  accident,  and  for  a  long  time  pre- 
vious, there  was  no  such  obstruction  to  travel  across 
that  end  of  the  bridge.  That  there  had  at  one 
time  been  guards  at  each  side  of  the  bridge,  but  for  a 
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long  time  they  had  been  in  part  suffered  to  fall  into 
decay;  and  a  part  of  the  guard  rail  on  the  east  side, 
where  the  buggy  went  off,  had  been  removed  by  the 
street  commissioner  to  be  used  as  a  guard  at  another 
point  on  the  street  There  is  much  conflict  in  the  evi- 
dence as  to  whether  there  was  a  light  some  distance 
north  of  the  north  end  of  the  bridge,  and  between  the 
bridge  and  a  slough  orwash-out  that  crossed  the  street 
at  that  point,  and  over  which,  the  evidence  seems  to 
show,  there  was  some  kind  of  a  plankway  or  crossing. 
Several  of  the  witnesses  testified  that  such  a  light,  be- 
ing a  lamp  with  a  red  flannel  bound  around  it,  was 
fastened  to  a  post  three  or  four  feet  high,  standing  a 
few  feet  on  the  west  side  of  the  street  and  near  the 
wash-out,  and,  as  different  witnesses  testified,  from 
8  or  10  to  18  or  20  feet  north  of  the  bridge;  other  wit- 
nesses say  8  or  10  feet  west  of  the  traveled  part  of  the 
street  and  20  or  30  feet  north  of  the  bridge.  Other  wit- 
nesses say  that  there  was  such  a  lamp,  that  some 
nights  it  was  lit  and  at  other  times  it  was  not.  Other 
witnesses,  again,  who  crossed  the  bridge  morning  and 
evening,  never  saw  any  light.  Then  there  was  evi- 
dence of  a  heavy  growth  of  weeds  about  the  lamp  that 
almost  wholly  obstructed  the  light  to  one  coming  on 
the  bridge  from  the  north.  A  witness  testified  that 
one  familiar  with  the  locality  would  notice  the  light, 
but  one  unacquainted  with  the  place  would  pass  the 
light  without  seeing  it.  Another  witness  who  crossed 
the  bridge  frequently  at  night  said  that  sometimes 
you  could  not  see  the  light  at  all,  and  at  other  times 
you  could;  the  average  height  of  the  weeds  around  the 
lamp  was  four  feet,  while  the  height  of  the  lamp,  as 
he  testified,  was  three  feet;  he  crossed  the  bridge  early 
on  the  evening  of  the  accident,  which  was  August  29, 
but  saw  no  light.  A  witness  who  went  to  the  scene  of 
the  accident,  and  who  arrived  before  appellant  had 
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been  brought  up  from  the  place  where  he  fell,  testified 
that  there  was  nothing  to  prevent  anyone  from  driv- 
ing upon  the  bridge  from  the  north  side;  he  also  tes- 
tified that  he  saw  no  light  on  that  occasion.  One  of 
the  city  fire  department  who  had  answered  the  call  to 
go  to  the  help  of  appellant  on  the  occasion  of  the  ac- 
cident, found  him  on  the  dry  rocky  bed  of  the  creek 
where  he  fell  when  his  buggy  tipped  over  the  east 
edge  of  the  bridge.  The  distance  below  was  25  or  30 
feet;  there  was  a  guard  rail  for  about  half-way  on  that 
side  of  the  bridge,  but  none  at  the  place  where  appel- 
lant's wheel  went  over  and  he  fell  from  the  bridge. 
This  witness  saw  no  light  on  the  bridge  or  in  the  vicinity. 
Appellant  himself  testified  that  he  drove  upon  the 
bridge  from  the  north  side;  he  did  not  know  of  any  ob- 
struction; the  bridge  was  open,  so  far  as  he  could  see, 
just  the  same  as  it  had  been  the  last  time  he  crossed, 
which  was  four  or  five  months  previous;  he  saw  no 
light  on  this  occasion ;  his  horse  was  gentle  and  under 
full  control.  The  first  warning  he  had  of  the  obstruc- 
tion at  the  south  end  of  the  bridge  was  when  his  horse 
stopped  and  began  backing,  and  the  left  hind  wheel 
went  over  the  edge  on  the  east  side. 

It  does  not  seem  to  us  that  the  contributory  negli- 
gence of  the  appellant  is  so  obvious  from  the  evidence, 
a  part  of  which  we  have  referred  to,  that  the  court 
ought  to  have  directed  a  verdict  against  him.  We 
think  it  was  preeminently  a  case  where  the  question 
as  to  the  negligence  of  the  city  and  the  contributory 
negligence  of  the  appellant  should  have  been  left  to 
the  decision  of  the  jury. 

It  is  true,  that  where  the  facts  are  undisputed,  and 
where  only  one  inference  can  be  reasonably  drawn 
from  such  facts,  the  question  of  negligence  may  be  de- 
termined by  the  court  as  one  purely  of  law. 

But,  as  said  in  City  of  Franklin  v.  HarteVj  127  Ind. 
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446,  ^'As  the  question  in  cases  where  a  municipal  cor- 
poration is  sought  to  be  held  liable  for  injuries  caused 
by  a  defect  in  a  street  is  one  of  negligence,  it  is  seldom 
that  the  court  can  determine  the  question  as  one  of 
law,  for  in  by  far  the  greater  number  of  cases  the 
question  is  a  complex  one,  in  which  matters  of  law 
blend  with  matters  of  fact*  In  all  such  cases  the  duty 
of  the  court  is  to  instruct  the  jury  as  to  the  law,  and 
that  of  the  jury  is  to  determine  whether,  under  the 
law  as  declared  by  the  court,  there  is  actually  negli- 
gence. Nor  does  this  general  rule  fail  in  all  cases 
where  the  facts  are  undisputed,  since  the  rule  has  long 
been  settled  in  this  State  that  where  an  inference  of 
negligence  may  or  may  not  be  reasonably  drawn  from 
admitted  facts,  the  case  is  ordinarily  for  the  jury  un- 
der proper  instructions." 

The  case  at  bar  goes  further;  for  here  the  facts,  not 
only  as  to  the  contributory  negligence  of  the  appel- 
lant, but  also  as  to  the  negligence  of  the  appellee  city, 
as  detailed  in  the  evidence,  are  left  in  dispute.  We 
think  the  case  should  not  have  been  taken  from  the 
jury. 

The  judgment  is  reversed,  with  instructions  to 
grant  a  new  trial. 

Filed  January  89. 1896 ;  petition  for  rehearing  ovemiled  May  6, 
1896. 
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No.  17,479. 
JaKAGIN  V.  COVAULT,  SHERIFF,  ET  AL. 

No.  17,480. 
WlLCX)XON  V.  COVAULT,  SHERIFF,  ET  AL. 

No.  17.481. 

Eluoh  v.  Covault,  Sheriff,  et  al. 

No.  17,482. 

Babnes  ET  AL.  t;.  Covault,  Sheriff,  et  al. 

No.  17,483. 

Vance  v.  Covault,  Sheriff,  et  al. 

No.  17,484. 

Davis  v.  Covault,  Sheriff,  et  al. 

No.  17,485. 

Lock  et  al.  v.  Covault,  Sheriff,  et  al. 

No.  17.486. 

Constant  et  al.  v.  Covault,  Sheriff,  et  al. 

No.  17,487. 

Wilson  et  al.  v.  Covault,  Sheriff,  et  al. 

From  the  Blackford  Circuit  Court 

EUiott  4Sb  EUiott,  Gregory  A  SUvertmrgand  J.  N.  Templar  A  Son^ 
for  appeUauts. 

HowABD,  J.-^The  questions  for  consideration  in  each  of  the  nine 
preceding  cases  are  in  all  respects  the  same  as  those  considered  in  the 
case  of  Shraek  t.  CovatUt,  Sheriff,  144  Ind,  260.  On  the  authority  of 
that  case,  therefore,  the  restraining  order  heretofore  issued  by  this 
oourt  is  dissolved,  and  liie  judgment  entered  in  each  of  the  foregoing 
oases  is  affirmed. 

Filed  March  11.  1896. 
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ABATEMENT. 
Bee  Criminal  Law,  10, 11. 

ACTION. 

See  JuDOKBNT,  1 ;  Rbobivkr,  8;  Vbndob's  LnoKs  1. 

BuJMher  far  Death  of  His  Bastard  GhUdL^No  Right  of  AiMon,^ 
The  father  of  an  ill^timate  child  has  no  right  of  aotion  for  the 
ohild's  death,  under  section  267,  R  3.  1894,  giving  a  father  a  right 
of  aotion  for  the  death  of  a  '*  child/'  although  the  mother  is  dead 
and  tlie  child  had  been  acknowledged  by  the  father  and  had  no 
guardian  or  next  of  kin  except  him. 

McDonald  v.  Pitttitmryh,  etc.,  B.  W.  OtK,  4S9 

ADMINISTRATOR  DE  BONIS  NON. 
See  CoNYBBSiON,  1,  3. 

ADMINISTRATORS  SALE. 
See  Estoppel,  8. 

AFFIDAVIT. 

See  CtoHTiNUAiios,  4,  Criminal  Law,  1,  2,  8,  4,  8;  EyiDBNOB^  14; 

New  Trial,  7,  8. 

AGENCY. 

See  Corporation,  1. 

Authority  to  Buy  and  Sell  at  Retail,-^Right  to  Mortgage.'-'A  gen- 
oral  agent  with  power  to  buy  goods  on  credit  and  retail  the  same 
has  no  implied  authority  to  mortgage  the  entire  stock  ofgoods. 

Kitfer  v.  Bintiek,  46 

AGENT. 
See  EviDBNOE,  7. 

AGREED  CASE. 
Bee  Appellate  Prooedxtrs,  88. 
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AMENDED  PLEADING. 

Beeord.— If  a  oomplaint  be  amended,  the  amended  oomplaint  super- 
sedes the  originaX  and  the  original  will  form  no  part  of  the  record, 
although  copied  into  it.  Affddatt  ▼.  Coaing$9  €09 

AMENDMENT  OP  STATUTR 
See  Statute. 

APPEARANCaE. 
Apfbllatb  Pbooedubb,  29. 

APPELLATE  PROCEDURE. 
See  AsBieNifBNT   of   Esbobs;  Bill  of  Exobftidns,  8;  Cbdcinal 

Law,  7;  EyIDENOE,  1,   21,  29;  HaBMLESB  EbBOB;  iNBTBUOnONS 
TO  JUBY,  1. 

1.  Continuance, —  BiU  of  Exceptions.— AMefs^  error  in  refusing  a 
oontinnanoe  will  not  be  oonsidered  on  appeal,  where  the  bill  of  ex* 
eeptions  is  not  properly  in  the  record.  Rivers  ▼.  State^  16 

2.  Rehearing.— A.  rehearing  will  not  be  granted  where  no  question  is 
suggested  which  was  not  fully  considered  and  decided  on  the  original 
hearing.  Coats  ▼.  Gordon,  19 

8.  Appeal,— Drainage  Proceeding, — County  Commissioners,  — Alleged 
errors  of  the  board  of  county  commissioners  in  proceedings  for  a 
public  ditch,  cannot  be  considered  on  appeal  from  a  judgment  of 
the  circuit  court  on  appeal  from  a  decision  by  the  county  commis- 
sioners. WiUxm  Y,  TaJley,  74 

4.  Appeal,'-Drainage  Proceeding,— Motion  to  Dismiss  Petition,— Al- 
leged  error  in  overruling  a  motion  to  dismiss  a  petition  for  drainage 
on  a  first  appeal  to  the  circuit  court  from  the  decision  of  county 
commissioners,  in  which  the  complaining  party  succeeded,  will  not 
be  considered  on  appeal  from  a  final  judgment  of  such  'court  on  a 
subsequent  appeal  from  the  proceedings  of  such  board.  lb. 

6.  Instruction, — Drainage. — Damages  and  Benefits. — An  instruction 
that  in  determining  the  damages  from  digging  a  ditch,  the  value 
of  any  benefits  shall  be  deducted  therefrom,  is  not  ground  for  re- 
versal on  the  ground  that  the  benefits  might  have  exceeded  the 
damages,  where  no  instruction  in  that  regara  is  asked.  lb, 

6.  Judgment. — Presumption, — A  judgment  general  in  form  will  be 
presumed  on  appeal  to  have  been  rendered  on  an  unobjectionable 
paragraph  of  a  complaint  containing  two  or  more,  if  any  of  them 
was  good.  Deweese  v.  Hutton,  I14. 

7.  Surplusage,  Motion  to  Strike  Out. — The  overruling  of  a  motion  to 
strike  out  parts  of  a  pleading,  consisting  of  mere  surplusage,  is  not 
available  error.  lb, 

8.  Sufficiency  of  Evidence. — The  Supreme  Court  will  not  disturb  a 
findm^  by  the  court  below  on  the  weight  of  the  evidence,  where 
there  is  evidence  sustaining  it.  Yount  v.  Yount,  ISS 

9.  Appeal, — Partition.— Estoppel.- A  defendant  in  partition,  who 
has  sold  the  premises  allotted  to  him  under  the  judgment,  is  estopped 
from  maintaining  an  appeal  from  such  judgment. 

McOrew  v.  Orayston,  165 
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10.  Instruetiona  -^Reversal  of  'Judgment.— A  judgment  may  be  re- 
ig.  versed  for  instructions  which  would  not  have  been  correct  under 
-I                        any  evidence,  although  the  evidence  is  not  in  the  record. 

2  Wenning  v.  Teeple,  189 

11.  Evidence, — O^jjection. — ^An  objection  to  an  answer  responsive  to 
the  question  asked  by  the  party  objecting,  is  not  available  on  appeal. 

Harlesa  v.  Harless,  196 

12.  Complaint  and  Supplemental  Complaint. — The  complaint  and 
supplemental  complamt  will  be  regarded,  on  appeal,  as  together 
constituting  the  complaint.         Big  Creek  Stone  Cfo.  v.  Seward,  206 

18.  Error  Apparent  in  Record.  — Reversal  of  Judgment.  — A  j  udgment 
will  be  reversed  for  an  error  appearing  in  the  record,  although  such 
error  is  not  argued  by  appellant's  counsel.  lb, 

r  14.     Weight  of  Evidence.  —A  conviction  will  not  be  reversed  on  appeal 

on  the  ground  that  it  is  against  the  weight  of  \he  evidence. 
8  Wright  v.  State,  210 

15.  Motion  for  New  Trial. — Bill  of  £^cepfion«. —Recitals  in  a  motion 
\                          for  a  new  trial  cannot  perform  the  office  of  a  statement  required 

to  be  incorporated  in  a  bill  of  exceptions.       Mastereon  v.  State,  £40 

16.  Appeal.— Misjoinder  of  Parties.— Consolidated  Actions. — Fore- 
closure of  Mortgages. — Reversal. — The  joining  of  the  plaintiff  in  one 
of  two  consolidated  foreclosure  actions  as  appellee,  instead  of  ap- 
pellant, in  an  appeal  by  the  plaintiff  in  the  other  action  from  a  judg- 
ment declaring  both  mortgages  invalid,  is  ground  for  reversal, 
where  both  rely  solely  upon  an  assignment  of  error  to  the  conclu- 
sion of  law  that  botli  mortgages  are  invalid. 

Smith,  Trustee  v.  Wells  Mfg.  Co.,  et  al,  266 

17.  Appeal. — Dismissal  by  Clerk  Under  Court  Rule. — Filing  Brief. — 
The  failure  of  the  clerk  to  comply  with  Supreme  Court  Rule  20, 
providing  that  if  the  appellant  fails  to  file  his  brief  within  the  time 
limited  therefor,  the  clerk  shall  enter  an  order  dismissing  the  ap- 
peal, unless  the  appellee  shall  have  filed  a  written  request  that  the 
cause  be  passed  upon  by  the  court,  does  not  obviate  the  cause  for 
dismissal :  and  the  appeal  will  be  dismissed  in  the  event  contem- 
plated, although  the  clerk  has  failed  in  his  duty.  lb. 

18.  Appeal. —  Filing  Brief. — Computing  Time. — In  computing  the 
time  m  which  a  brief  mav  be  filed  after  submission  on  appeal,  the 
first  day  must  be  excluded  and  the  last  day  included.  lb. 

19.  Notice. — Reserved  (Questions  of  Law.'— No  question  as  to  the  suffi- 
ciency of  the  notice  given  to  the  trial  court  of  appellant's  intention 
to  reserve  and  present  specified  questions,  under  section  642.  R.  S. 
1894,  arises,  where  such  court  has,  pursuant  to  the  notice,  fully  and 
correctly  prepared  a  special  bill  of  exceptions  so  as  to  present  briefly 
and  distinctly  each  of  such  questions.  Loesch  v.  Koehler,  278 

20.  Appeal. — WiU  Not  Lie  from  Judgment  Rendered  in  Vacation. — 
An  appeal  will  not  Ue  to  the  Supreme  Court  from  a  purported  judg- 
ment rendered  without  statutory  authority  in  vacation,  as  such 
purported  judgment  is  in  legal  comtemplation  no  judgment  at  all, 
but  at  most  a  special  finding.  Backer  v.  Eble,  287 

21.  Cause  for  New  Trial.  — How  Established.  — The  truth  of  an  alleged 
cause  for  a  new  trial  must  be  established  in  the  Appellate  Court  by 
the  bill  of  exceptions,  or  by  affidavits  brought  into  the  record  by 
such  bill.  Conrad  v.  State,  290 

82.  Issue  of  Fact. — An  issue  of  fact  determined  by  the  trial  court  upon 
conflicting  evidence,  is  conclusive  upon  the  Supreme  Court.        lb. 
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them,  where  there  is  no  proper  authentication  that  all  the  instruc- 
tions given  are  embraced  in  the  transcript.  J  6. 

46.  Mailers  Stated  in  Motion  for  New  TriaZ.—When  Taken  as 
True.  — Matters  stated  in  a  motion  for  a  new  trial  will  not  be  taken 
as  true  upon  appeal,  unless  established  by  a  bill  of  exceptions,  sd- 
though  they  appear  in  what  purports  to  be  the  longhand  copy  of 
the  stenographer's  report,  which  is  in  no  way  certified,  made  a  part 
of  the  motion.  lb. 

47.  Nominal  Damages.— Failwe  to  Assess, — Reversal, — The  failure 
to  assess  nominal  damages  for  breach  of  a  contract^  is  not  an  error 
that  affects  the  substantial  rights  of  appellants,  entitling  them  to  a 
reversal  Coffin  v.  State,  678 

48.  Demurrer.  —-Record.  — An  Appellate  Court  will  not  review  a  ruling 
of  the  trial  court  on  a  demurrer,  unless  both  the  particular  pleading 
demurred  to  and  the  demurrer  are  contained  in  the  record  on 
appeal.  Aydelott  v.  CoUings,  60S 

49.  Duty  of  Appellant  to  Establish  Error. — To  entitle  a  party  to  a 
reversal  of  a  judgment,  he  must  point  out  and  establish  by  the 
record  that  the  trial  court  committed  reversible  error,  for  all  rea- 
sonable presumptions  are  indulged  in  fayor  of  the  rulings  of  the 
trial  court.  lb. 

50.  Conflicting  Evidence. — Finding. — A  finding  of  fact  by  the  court 
on  conflicting  evidence  will  not  be  disturbed  on  appeaL 

Adams  v.  Laugd,  608 

51.  Presumption.  —  Foreclosure  of  Mortgage.  —  Fraud.  —  Want  of 
Consideration  for  Notes. — It  will  be  presumed  on  appeal,  in  order 
to  support  a  judgment  foreclosing  a  mortgage,  as  to  three  notes 
whicn  it  was  given  to  secure,  that  a  general  finding  by  the  court 
against  the  third  note  was  upon  the  theory  that  there  was  no  con- 
sideration therefor,  instead  of  that  the  giving  of  the  mortgage  se- 
curing it  was  fraudulent.  lb. 

62.  Appeal. — When  Premature. — An  appeal  from  the  ruling  of  the 
trial  court  sustaining  a  demurrer,  taken  before  entry  of  final  judg- 
ment thereon,  is  premature. 

James  v.  Lake  Erie,  etc.,  R.  W.  Co.,  6S0 

58.  Appeal  By  State. — Payment  of  Fine  and  Costs. — The  payment 
by  defendant  to  the  clerk  of  the  fine  and  costs  imposed  on  him  does 
not  estop  the  State  from  taking  an  appeal  as  provided  by  section 
1955,  R.  S.  1894,  upon  a  question  reserved  by  it. 

State  V.  Arnold,  661 

54.  Criminal  Law. — Right  of  Appeal  by  State. — Acquittal.— An 
acquittal  is  a  condition  of  the  right  of  appeal  upon  a  reserved 
question  conferred  upon  the  State  by  section  1955,  R.  S.  1894,  as 
section  1915  provides  that  the  prosecuting  attorney  may  except  to 
any  opinion  of  the  court  and  reserve  a  point  of  law  for  the  decision 
of  the  supreme  court,  and,  in  case  of  reversal,  take  the  reserved  case 
to  the  Supreme  Court,  and  section  1956  provides  that  tJie  clerk  below 
must  certify  the  judgment  of  acquittal.  lb. 

65.  Demurrer. — Special  Findings. — The  Supreme  Court  may  look  to 
the  special  finding  of  facts  in  order  to  determine  whether  the  ruling 
on  a  demurrer  was  prejudicial  to  the  complaining  party. 

OiUiland  v.  Jones,  Exr.,  66$ 

56.  Instructions. — Refusal  to  Give. — The  several  refusals  to  give 
instructions  asked  for  as  an  entirety  may  be  presented  to  the  Appel- 
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12  late  Ck)urt  bj  several  exceptions,  and  an  exception  to  the  refusal 

to  give  them  as  an  entirety  is  not  essential. 

Pennsylvania  Co,  v.  Ebaugh,  €87 

57.  Record. — Evidence. — FUing. — How  Shoum. — It  is  not  essential 
^  to  the  consideration  of  the  evidence  on  appeal,  that  the  show- 

ing of  its  filing  with  the  clerk  below  shall  be  made  by  an  order- 
book  entry,  but  such  filing  may  be  shown  by  the  certificate  of  the 
^'  clerk  or  by  the  transcript.  Ih. 

68.  Evidence  Not  All  in  Record. — An  objection  that  the  record  on 
:  appeal  disclosed  t^t  not  all  of  the  evidence  below  is  incorporated 
?                        in  the  bill  of  exceptions  is  not  supported  b^  a  citation  of  testimony 

identifying  a  map  not  incorporated  in  the  bill,  where  it  is  not  affinn- 
atively  shown  that  the  map  was  introduced  in  evidence.  Ih, 

69.  Constitutional  Question. — The  Supreme  Court  will  not  pass 
:  upon  the  constitutional  validity  of  an  act  of  the  General  Assembly, 
I                       when  the  case  in  which  it  is  questioned  may  be  correctly  decided 

without  passing  upon  that  question.  lb. 

i  APPORTIONMENT  LAW. 

1.  Power  of  Courts  to  Pass  Upon  Constitutionality  Qf.— An  uncon- 
stitutional apportionment  law  may  be  declared  void  by  the  courts 
notwithstanding  the  fact  that  such  statute  is  an  exercise  of  politi- 
cal power.  Denney  v.  State^  ex  rel.fSOS 

2.  When  Apportionment  May  Be  Made. — A  valid  apportionment 
law  can  be  passed  only  once  for  each  enumeration  period 
under  our  State  Const.,  article  4,  section  4,  providing  for  an  enu- 
meration every  six  years,  and  section  5  requiring  an  apportion- 
ment at  the  session  next  following  the  enumeration,  lb, 

8.  Unconstitutional.  —  Declared  Valid  by  Ixnoer  Court.  —  Not 
Binding  on  Legislature. — An  unconstitutional  apportionment  law, 
even  it  it  has  been  declared  constitutional  by  one  of  the  lower 
State  courts,  will  not  preclude  the  enactment  by  the  legislature  of 
a  valid  apportionment  law.  lb. 

4.  County  and  Proportionate  Representation.  —  Review  by 
Courts. — The  approximation  to  the  dual  constitutional  require- 
ments of  county  representation  and  proportionate  popular  repre- 
sentation in  the  enactment  of  an  apportionment  law  by  the  legis- 
lature is  not  reviewable  by  the  courts  except  for  gross  abuse  of 
discretion,  and  providing  both  objects  contemplated  in  the  consti- 
tution are  kept  in  view.  lb. 

5.  Legislative  District.  —  The  requirement  tlmt  legislative  appor- 
tionment shall  be  according  to  the  number  of  inhabitants,  in  State 
Const.,  article  4,  section  5,  is  no  less  binding  tlian  the  provision 
that  counties  united  in  a  district  must  be  contiguous,  or  that  no 
county  for  senatorial  apportionment  shall  be  divided.  lb. 

6.  Double  District.  —  Double  districts  in  which  two  or  more 
counties  are  grouped  and  given  a  voice  in  the  election  of  more 
than  one  senator  or  representative  when  neither  of  them  has  a  vot- 
ing population  equal  to  the  ratio  for  one  senator  or  representative 
cannot  be  created  under  our  State  Const.,  article  4,  section  5, 
requiring  apportionment  among  counties  according  to  the  male 
inhabitants  above  twenty-one  years  of  age,  and  section  6  providing 
that  where  more  than  one  county  shall  constitute  a  district  they 
must  be  contiguous.  lb. 

7.  Constitutional  Requirement.  —  Observance  Of.  —  The  obliga- 
tion of  observing  a  constitutional  requirement  as  nearly  as  possible 
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in  an  apportionment  act  becomes  of  binding  force  under  the  con- 
stitution when  the  exact  requirement  cannot  be  observed.  Jb. 

8.  Equality  of  Representation.  —  The  injustice  of  allowing  but 
one  representative  to  a  county  while  other  counties  having  a  sim- 
ilar population  are  given  a  voice  in  the  election  of  more  tnan  one 
representative  must  be  avoided  whenever  possibla  lb. 

9.  Validity  Of.  —  Estoppel,  —  The  people  of  the  State  cannot  be 
estopped  from  asking  for  a  determination  of  the  validity  of  an 
apportionment  law  by  failing  to  bring  the  matter  to  a  decision 
until  after  a  legislature  has  been  chosen  in  pursuance  of  the  act. 

lb. 

ASSIGNMENT  OF  ERRORS. 
See  Afpellate  Prooeduke,  84;  Instructions  to  Juby,  8. 

1.  When  too  Oeneral  and  Uncertain. — Receiver, — An  assignment 
of  error  on  appeal  from  an  order  appointing  a  receiver,  that  *'suoh 
order  was  granted  contrary  to  statute/'  is  too  general  and  uncer- 
tian  for  consideration.        Chicago,  etc,  R.  W.  Co.  v.  St.  Clair,  S71 

2.  When  too  Oeneral.  —  Receiver.  —  An  assignment  of  error  on 
appeal  from  an  order  appointing  a  receiver,  that  "such  order  is 
irregular  and  erroneous,    is  too  general  for  consideration.         Jh, 

ASSUMPSIT.  IMPLIED. 
See  CoNTRAOT,  4. 

ATTORNEY  AND  CLIENT. 
See  EviDENOE,  6. 

BAILMENTS. 
See  Warehouseman. 

BANKS  AND  BANKING. 
See  Check. 

BASTARD  CHILD. 

See  Action. 

BILL  OF  EXCEPTIONS. 
See  Appellate  Procedure,  1, 15,  82,  88. 

1.  Leave  to  File.  —  When  Obtainable.  —  Criminal  Law,  —  Trial  — 
If  leave  to  tile  a  bill  of  exceptions,  in  a  criminal  case,  is  not 
eiven  until  after  judgment  is  rendered,  the  bill,  if  filed  within 
Sie  time  allowed,  will  not  be  a  part  of  the  record;  for  leave 
to  file  the  bill  can  only  be  granted  '*at  the  time  of  the  trial,"  under 
section  1916,  R.  S.  1894,  the  term  "trial"  meaning  all  the  steps 
taken  in  the  cause  from  its  submission  to  the  court  or  jury  to  the 
rendition  of  the  judgment.  HotsenpiUer  v.  St<Ue,  9 

2.  Filing.  —  Statement  in  Record.  —  A  bill  of  exceptions  forms  no 
part  of  the  record,  where  there  is  no  statement  in  the  transcript 
Uiat  it  was  ever  filed  in  the  office  of  the  clerk  of  the  trial  court 

Rivers  v.  State,  IS 
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8.  Heoord  Entry  of  Filing. — Appeal. — If  there  is  no  showing  in  the 
transcript  of  the  record,  that  what  purports  to  he  a  hill  of  exceptions 
was  ever  filed  in  the  office  of  the  clerk  of  the  trial  court,  the  hill 
and  the  evidence  contained  therein  are  not  properly  in  the  record. 

Salem-Bedford  Stone  Co.  v.  Hciba,  Admr.,  146 

4.  Filing. — Record. — A  purported  bill  of  exceptions  cannot  be  con- 
sidered on  appeal,  where  the  record  does  not  show  that  it  was  ever 
filed  in  the  court  below.  Wenning  v.  Teeple,  189 

5.  When  Not  a  Part  of  Record.  —  FUing.  —  Certificate.  —Material 
included  in  a  manuscript,  although  bearing  the  form  of  a  bill  of 
exceptions,  cannot  be  considered  on  appeal,  where  it  was  not  filed 
in  the  clerk's  office,  and  is  not  certified  to  be  a  copy  of  the  original 
bill.  Morrison  v.  Morrison,  S79 

BONDS. 
See  Injttnction,  5 ;  State  Bonds. 

BRIDGES. 
See  Injunction,  4. 

1.  Repair.  —  Notice.  —  Bids.  —  Statute  Construed.  —  The  provi- 
sions of  sections  827S-8280,  R.  S.  1894,  requiring  notice  and  com- 
petitive bidding  where  the  construction  or  repair  of  a  bridge  is  en- 
trusted to  a  superintendent,  and  authorizing,  but  not  requiring  such 
an  appointment  to  be  made,  does  not  apply  where  no  superintend- 
ent IS  appointed.  Deweese  v.  Hutton,  II4 

2.  Contract  for  Repairs.  —  Ultra  Vires.  —  A  contract  by  the  board 
of  commissioners  of  a  given  coimty  for  repairs  upon  a  bridge,  for 
which  no  estimate  has  been  made  or  directed,  is  ultra  vires,  and 
void  under  sections  8275-3277,  R.  8.  1894,  making  bridge  repairs 
primarily  a  charge  on  ^he  road  district  in  whicn  the  bridge  is 
situated,  and  authorizing  such  board  to  appropriate  such  public 
money  for  the  repairs  only  where  the  '^estimate  therefor  exceeds 
the  ability  of  the  road  district  to  perform  by  applying  its  ordinary 
road  work  and  tax.  lb. 

BRIEF. 
See  Appellate  Prooedxtre,  17,  18,  87,  42. 

BURDEN  OF  PROOF. 

See  Damages,  2;  Evidence,  8,  5,  9,  19,  28,  24;  Speolll  Vbrdiot,  4. 

Drainage  Assessment.  —  The  burden  of  proving  that  assessments 
made  by  viewers  in  proceedings  to  construct  a  public  ditch,  are 
not  in  proportion  to  the  benefits,  rests  upon  a  remonstrant. 

Wilson  V.  Talley,  74 

CASES  OVERRULED.  ETC. 

State  V.  Boswell,  104  Ind,  541,  overruled. 
See  Lankford  v.  State,  428. 

CENSUS. 
See  JUDICLA.L  Notice,  2, 

CHANGE  OF  VENUE. 

1.  From  Couniy.^Discretion.— The  granting  or  refusal  of  a  chazige 
of  venue  in  a  criminal  action,  upon  the  ground  of  undue  preju4ice 
against  defendant,  is  within  the  discretion  of  the  trial  court,  under 
section  1840,  R.  S.  1894.  Masterson  v.  State,  t40 
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2.  From  County.^In  Diacreticn  of  Court.— The  refusal  of  a  changb 
of  veniie  in  a  criminal  case,  on  account  of  alleged  prejudice  and 
excitement  in  the  county  against  the  appellant,  is  witnin  the  sound 
discretion  of  the  trial  court,  under  section  1840,  R.  S.  1894,  and 
will  not  be  disturbed  on  appeisd,  in  the  absence  of  an  abuse  of  such 
discretion.  Barutbottom  v.  States  260 

8.  Local  Prt^udice.  — Diaeretion.  — Criminal  Late,  — The  granting  of  a 
change  of  venue  in  a  criminal  case,  on  the  ground  of  tiie  existence 
of  local  prejudice  and  excitement,  is  within  the  sound  discietioii 
of  the  trial  court,  under  section  1840,  R.  S.  1804. 

Conrad  v.  State,  290 

CHATTEL  MORTGAGE. 

What  Constitutes. — Vendor* 8  Lien. — An  instrument  stating  that  one 
of  the  parties  thereto  has  parted  with  the  ownereliip  of  certain 
property,  and  that  the  other  party  owes  a  specified  balance  thereon, 
and  that  the  former  intends  to  maintain  a  "  vendor's  lien  "  on  the 
property  for  such  debt,  will  be  construed  as  a  chattel  mortgage,  and 
when  properly  recorded  constitutes  a  valid  lien. 

Lumbert  v.  Woodard,  SS6 

CHECK. 

Equitable  Owner, — ^The  fact  that  a  check  is  made  payable  to  a  bank, 
and  is  not  endorsed  by  it,  does  not  prevent  a  third  person  from 
being  the  equitable  owner  thereof.       Machey  v.  Craig,  Admr.,  tOS 

CITY. 
See  LioBNSB,  1,  5 ;  Municipal  Corporation  1,  2,  4,  5,  <!. 

CLERK'S  CERTIFICATE. 
See  Bill  of  Exceptions,  5. 

COLLATERAL  ATTACK. 
See  Injunction,  7;  Judgment,  8. 

COMMERCLA.L  PAPER. 
See  Check;  Promissory  Note. 

CONDEMNATION  PROCEEDINOa 
See  Estoppel,  4. 

CONSIDERATION. 
See  Appellate  Procedxtrb,  51;  Convetanoe;  MoRTaAGE,  7; 

Pleading,  6. 

CONSTITUTIONAL  LAW. 

See  Appellate  Procedure,  59;  Apportionment  Law,  1,  8,  7; 
Courts,  1,  8,  4;  Elections;  Judgment,  4;  Superior  Court,  2. 

1.  Due  Process  of  Law. — Mechanic's  Lien.— Statute  Construed. — 
Section  7257,  R.  S.  1894,  providing  that  a  mechanic's  lien  may  be 
acquired  by  filing  in  the  recorder's  office  a  notice  of  intention  to 
hold  the  lien,  within  sixty  days  after  performing  labor  or  furnish- 
ing material,  is  not  unconstitutional  as  depriving  the  owner  of  his 
property  without  due  process  of  law.  Smith  v.  Newt>aur,  95 

2.  Killing  of  Injured,  Abandofied  or  Diseased  Animals, — Notice. — 
Humatie  Society. — Section  2202,  R.  S.  1894,  authorizing  any  agent 
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of  any  society  for  the  prevention  of  cruelty  to  animalR  to  kill  any 
animal  found  neglected  or  abandoned,  and  which  is  injured  or 
diseased  past  recovery,  or  by  age  has  become  useless,  is  unconsti- 
tutional as  depriving  the  owner  of  property  without  due  process  of 
law,  so  far  as  it  permits  such  killing  without  notice  to  him.  ( See 
note  at  end  of  opinion.)  Loesch  v.  Koehler,  i78 

CONSTRUCTION. 
See  Deed,  1,  2. 

CONTINUANCE. 
See  Appellate  Procedure,  1 ;  Evidence,  14. 

1.  Absent  Witness, — Stippcena. — The  statement  in  an  affidavit  for  a 
continuance  in  a  criminal  trial,  that  defendant  issued  a  subpoana  to 
the  sheriffs  of  certain  counties,  commanding  each  to  summon  a 
witness,  does  not  show  that  he  caused  the  proper  officer  to  issue  a 
proper  subpoena  to  each  of  the  sheriffs  mentioned,  commanding 
them  to  summon  the  witness  to  appear  in  the  court  in  which  the 
trisJ  is  had,  to  testify  in  the  cause  on  his  behalf. 

JRansbottom  v.  State,  $60 

2.  Absent  Witness. — Evidence. — Subpcena. — An  affidavit  for  a  con- 
tinuance, on  the  ground  of  the  absence  of  a  witness,  is  not  required 
to  show  that  the  sheriff,  in  serving  the  subpoena,  left  the  same  at 
the  residence  of  the  witness,  the  latter  not  being  found.  Ih. 

8.  Absent  Witness. — Same  Facts  in  Personal  Knowledge  of  Defend- 
ant,— Criminal  Law. — That  an  affidavit  for  a  continuance  in  a 
criminal  trial,  on  the  groimd  of  an  absent  witness,  under  section 
1850,  R  S.  1894,  which  requires  a  statement  that  defendant  is  unable 
to  prove  facts  by  anv  other  witness  whose  testimony  can  be  as 
readily  procured,  discloses  that  the  facts  proposed  to  be  proved  are 
within  uie  personal  knowledge  of  the  defendant,  is  not  a  cause  for 
the  refusal  of  a  continuance.  lb. 

4.  Absent  Witnsss.^AJS^Idavit. — Necessary  Facts.-— Subpcena. — ^The 
statement  in  an  affidavit  for  a  continuance  in  a  criminal  trial,  that 
defendant  could  not  learn  of  the  whereabouts  of  the  absent  witness 
in  time  to  send  a  subpoena  for  him,  to  the  coimty  where  he  is  shown 
by  the  affidavit  to  be,  is  insufficient  to  establish  such  fact  in  the 
absence  of  a  statement  of  the  facts  from  which  the  conclusion  was 
drawn.  lb. 

5.  Absent  Witness.  —  A  sufficient  excuse  for  the  want  of  further 
effort  by  defendant  to  secure  the  attendance  of  a  witness 
returned  ''Not  found."  during  the  eight  days  between  the  re- 
turn of  the  writ  and  the  trial,  is  not  shown  by  the  statement  in  an 
affidavit  for  a  continuance  that  his  attorneys  made  inquiry  to  find 
out  if  such  subpoena  had  been  served  and  returned,  and  to  find  the 
subiKBna,  but  were  unable  to  obtain  such  information  or  find  the 
subpoena  until  the  day  of  trial,  where  it  is  not  shown  when  or  of 
whom  the  inquiries  were  made.  Conrad  v.  State,  S90 

6.  Sickness  of  Defendant.  —  Defense.  —  Criminal  Law.  —  A  con- 
tinuance in  a  criminal  case,  on  the  ground  that  owing  to  the  sick- 
ness of  defendant  he  was  prevented  from  making  a  proper  prepara- 
tion for  his  trial,  is  properly  refused,  where  he  fails  to  disclose  by 
a  plain  and  consistent  statement  facts  preventing  the  preparation 
for  trial.  lb. 
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CONTRACT. 

See  Bbidgbs,  2;  Damages.  8;  Evidence,  8;  Ixjunction,  1,  8,  4,  5; 
Marriage  Contract;  Municipal  Corporation,  1.  2;  Public 
Improvement. 

1.  Lottery.  —  Public  Policy.  —  ScUe  of  Lots.  —  A  sale  of  lots, 
to  be  drawn  by  the  purchasers  and  the  advantages  of  location, 
character,  size,  or  condition  as  between  lots  of  the  same  class,  to  be 
determined  wholly  by  lot,  while  one  prize  lot  was  to  be  given  to 
some  one  of  the  purchasers  as  the  result  of  chance,  is  contrary  to 
public  policy  and  void.  Lynch  v.  Roaenthal,  86 

2.  Specific  Performance.  —  Estoppel.  —  Illegal  Contract.  —  In  an 
action  to  enforce  such  a  contract  of  sale  against  a  purchaser,  the 
defendant  is  not  estopped  from  exposing  the  vice  of  the  contract, 
although  he  did  not  urge  it  as  a  defense  prior  to  the  suit.  Ih. 

8.  Capacity  to  Contract.  —  Mental  Weakness.  —  Mental  weak- 
ness, which  is  not  alone  sufficient  to  destroy  capacity  to  con- 
tract, will  invalidate  a  conveyance,  if  accompanied  by  undue  influ- 
ence, duress,  inadequacy  of  consideration,  misrepresentations,  con- 
cealment, taking  advantage  of  ignorance,  inexperience,  or  want  of 
advice.  Yount  v.  Youvt,  1S3 

4.  Lnplied  Assumpsit. — Money  Paid  County  Auditor  on  Unlaw- 
ful Claims.— An  action  will  lie  in  favor  of  a  county  against 
a  county  auditor  to  recover  money  ordered  paid  to  and  received  by 
him  upon  an  unlawful  claim.  Board,  etc.,  v.  Heaston,  68S 

5.  Deed.  —  Assumption  of  Liability.  —  Maximum  Limit.  —  Bail- 
road.  —  A  stipulation  in  a  deed  of  the  property  of  a  railroad 
com()any  to  another  company,  **  subject  to  a  certain  liability  in  no 
event  to  exceed  $6,000,  growing  out  of  a  specified  suit,"  constitutes 
an  assmnption  only  of  $6,000  of  the  claim  if  the  liability  exceed 
that  amount,  and  not  of  the  full  liability  of  the  grantor  company  in 
such  suit.  Citizens'  St.  R.  R.  Co.  v.  Bobbins,  Admr.,  671 

CONTRIBUTORY  NEGLIGENCE. 
See  Damages,  2;  Railroad,  4. 

CONVERSION. 
See  Damages,  4,  5,  6,  7,  8. 

1 .  Corporate  Stock. — Time  for  Valuation.  — Notice.  —  Administrator 
de  Bonis  Non. — Where  an  administrator  de  bonis  non,  in  an  action 
against  the  administratrix  and  a  corporation  for  the  conversion 
of  stock  owned  by  the  estate,  the  administratrix  having  been 
removed  November  21,  1881,  made  demand  for  the  stock  December 
21,  1881,  and  brought  suit  January  5,  1882,  December  2,  1881, 
was  a  reasonable  time  within  wliich  to  charge  plaintiff  with 
knowledge  of  the  conversion  for  the  purpose  of  fixmg  a  time  for 
the  valuation  of  the  stock  converted. 

Citizens'  St.  R.  R,  Co.  v.  Robbins,  Admr.,  671 

2.  Recovery.  —  Administrator  de  Bonis  Non.  —  In  such  case  the 
interest  of  the  administratrix,  if  any,  in  the  stock  converted,  is  not 
recoverable  by  the  administrator  de  bonis  non.  lb. 

8.  Measure  of  Damages.  —  Dividends.  —  Interest.  —  Neither  divi- 
dends accruing  nor  interast  on  dividends  which  have  accrued  after 
conversion  of  stock,  can  be  allowed  as  elements  of  damage.         1  b. 
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CONVEYANCE. 

See  Fraudulent  Conysyancb;  Hu8EBAin>  and  Wifb. 

Hutband  to  Wife,  —  Consideration.  —  Stitjecting  Wife^s  Inchoate 
Interest  to  Mortgage  Lien. — ^The  ezecution  of  a  mortgage  by  a  wife 
with  her  husband,  by  which  her  inchoate  interest  in  the  mort- 
gaged land  becomes  subject  to  the  lien  thereof,  is  a  sufficient  con- 
sideration for  a  oonyejanoe  by  him  to  her  of  other  property. 

M€Teh4int9\  etc,,  Aasn.  v.  Scanlan,  11 

CORPORATE  STOCK 
See  CONVBBSION,  1;  Damaobs,  4,  5,  6,  7,  8. 

1.  Obligation  Incurred  by  President,— Liability, — Agency, — A  cor- 
poration is  liable  on  obligations  incurred  by  its  president,  without 
direct  authority,  either  by  virtue  of  his  office  or  by  express  sanction 
of  the  board  of  directors,  where  he  is  held  out  by  the  managers  in 
the  general  course  of  business  as  having  such  authority.  (See  note 
at  end  of  opinion.) 

EvansvUle  Pub,  HaU  Co.  v.  Bank  of  Commerce,  S4 

2.  Note  by  One  Corporation  in  Favor  of  Another.  —  Common 
Directors.  — A  note  made  by  one  corporation  in  favor  of  another  is 
not  invalid  merely  because  the  two  corporations  have  common 
directors,  where  it  represents  a  debt  justly  owing  from  the  maker  to 
the  payee.  lb. 

COUNTY. 

See  EviDENCB,  26;  Payment. 

Court  House.  —  Lease  of  Rooms  for  Private  Purposes.  —  A  lease  of 
rooms  in  a  court  house  to  be  used  for  private  purposes  cannot  be 
lawfully  made  by  county  conmiissioners  in  the  absence  of  statu- 
tory authority.  State,  ex  rd.,  v.  Hart,  107 

COUNTY  ASSESSOR. 
See  Witness,  2. 

COUNTY  AUDITOR. 
See  Contraot,  4. 

COUNTY  BUSINESS. 
See  COUBTS,  8. 

COUNTY  COMMISSIONERS. 
See  Appellate  Procedure,  8;  Evidenoe,  26. 

1.  AUowing  Unlawful  Claim. — County  Not  Liable. — The  board  of 
county  commissioners  cannot  bind  the  county  by  allowing  and 
ordenng  to  be  paid  an  imlawful  claim.  Board,  etc.,  v.  Heaston,  683 

2.  Allowance  an  Administrative  Act.  —  Res  Adiudicata.  —  The 
allowance  of  a  claim  against  a  county  by  the  board  of  county  com- 
missioners, is  an  act  by  it  in  its  administrative  capacity,  and  is  not 
conclusive  as  a  judicial  determination,  under  section  7880,  R.  S. 
18(^,  making  it  a  duty  of  such  board  to  "  allow  all  amounts  charge- 
able "  against  the  county.  lb. 

COURT  HOUSE. 
See  County. 
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COURTS. 
See  AppoBnoNMBifT  Law,  1,  4;  Statute  Gomstrubd;  Supbbiob 

COUKT. 

1.  Place  of  Holding  Court.  —  CanstittUional  Law.  —  A  statute 
creating  a  court  for  three  designated  counties,  in  two  of  which  the 
sessions  are  held  in  different  places  from  those  in  which  the  circuit 
court  is  held,  is  not  invalid  merely  because  of  the  inconvenience  of 
having  two  courts  in  a  county  holding  their  sessions  at  different 
places  in  the  absence  of  any  constitutional  prohibition  in  that  re- 
spect. Woods  V.  McCoy,  S16 

2.  Place  of  Holding  Court.  —  Auxty  from  County  Seat.  —  An  act 
requiring  a  court  created  thereby  for  three  designated  counties,  to 
be  neld  awa^  from  the  county  seat,  is  not  void  merely  because  a 
law.  as  previously  interpreted,  requires  the  courts  to  be  held  at  the 
county  seats.  lb. 

8.  Constitutional  Law.  —  County  BuMness.  —  Local  Law.  —  A 
statute  creating  a  court  for  three  designated  counties  is  not  an  act 
regulating  county  or  township  business,  within  the  State  Ck>nst., 
article  4,  section  22,  prohibiting  the  passage  of  any  special  or  looal 
act  on  such  matters  Ih. 

4.  Concurrent  Jurisdiction. — Local  Legislation. — S^Hirate  Courts. — 
Constitutional  Law.  —  A  statute  creating  a  court  for  three 
designated  counties,  and  giving  it  concurrent  jurisdiction  with  the 
dicuit  court  in  specified  civil  offenses  and  over  misdemeanors,  and 
providing  for  separate  jury  commissioners  and  for  changes  of  venue 
applicable  to  such  court  alone,  is  not  a  law  providing  for  the  pun- 
i&ment  of  crimes  and  misdemeanors,  or  for  changing  the  venue  in 
civil  cases,  within  the  State  Ck>nst.,  article  4,  section  22,  prohibit- 
ing the  passage  of  any  local  act  on  such  subjects.  lb. 

5.  Stare  Decisis.  —  Maxim.  —  The  rule  of  stare  decisis  does  not 
bind  the  court  in  deciding  the  constitutionality^  of  a  statute  where 
no  proper^  right  or  contract  between  the  parties  is  involved. 

Denney  v.  State,  ex  rel.,  SOS 

CRIMINAL  LAW. 

See  Apfellatie  Prooedube,  27,  28,  88,  54;  Bill  of  Exoeftions,  1; 
Change  of  Venue,  8;  Conttnuanob,  8,  6;  Evidence,  18;  In- 
dictment; New  Trial,  5,  6;  Trial,  1,  2,  8;  Warehouseman,  8. 

1,  Affidavit  and  Information.  —  Qiuishii^g.  —  TKtle  of  Cause.  — 
Name  of  Court.  —  An  irregularity  in  an  information  in  fail- 
ing to  ^ve  tlie  title  of  the  cause  and  the  name  of  the  court, 
as  reqmred  by  section  1800,  R.  S.  1894,  is  not  fatal,  under  section 
1826,  providing  that  no  information  shall  be  set  aside  for  mistake 
in  the  name  of  the  court  or  county  in  the  title,  or  any  other  de- 
fect which  does  not  tend  to  prejudice  defendant's  substantial  rights 
upon  the  merits.  Rivers  v.  State,  16 

3.  Affidavit,  Sufficiency  Of.  —  Crime,  Where  Committed.  —  An 
affidavit  in  the  caption  of  which  a  given  county  and  State  are 
named,  which  refers  to  the  **  county  and  State  aforesaid,"  and 
charges  that  defendant  did  *Hhen  and  there,  at  and  in  said 
county,"  commit  a  given  crime,  sufficiently  charges  that  the  crime 
was  committed  in  such  county.  lb. 

8.  Affidavit  and  Information. — An  information  need  not  state 
that  it  was  filed  when  the  grand  jur^  was  not  in  session,  nor 
that  it  had  been  discharged,  under  section  1802,  R.  S.  1894,  provid- 
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ing  that  the  inf onnation  need  not  show  the  reasons  for  not  prose- 
outing  bj  indictment.  Wright  v.  State,  £10 

4b  Affidavit  and  Tnfarmaiion.  —  When  May  be  Filed,  —  It  is 
not  necessary  that  the  court  be  actually  opened  for  the  trans- 
action of  business  at  the  filing  of  an  information,  under  section 
1748,  R.  S.  18d4,  providing  that  a  public  offense  may  be  prosecuted 
hf  information,  where  the  party  charged  is  not  already  under  in- 
dictment therefor,  and  the  court  is  in  session  and  the  grand  jury 
has  been  discharged  for  the  term,  but  it  is  sufficient  if  it  is  filed 
with  the  clerk  at  any  time  after  the  commencement  of  a  term,  and 
before  its  final  adjournment.  Masterson  v.  State,  tJfi 

&  Perjury. — Indictment.  — Oath, — An  indictment  or  information 
for  perjury  need  not  expressly  allege  authority  in  the  officer  who 
administered  the  oath  to  defendant  to  administer  the  same,  where 
the  facts  alleged  show  that  he  had  such  authority.  lb, 

€b  Rape, — Resistance, — Actual  physical  resistance  is  not  essential 
to  the  crime  of  rape,  where  such  resistance  was  prevented  by  fear 
produced  by  the  defendant's  threats.  Ransboitom  v.  State,  £60 

7.  FaUure  to  Record  Indictment, — AppecLl. — ^The  failure  to  comply 
with  section  1741,  R.  8.  1894,  requinng  indictments  to  be  recorded, 
does  not  injure  a  defendant  who  is  tried  on  the  indictment  that 
is  actually  returned  by  the  grand  jury.  lb, 

8L  Warthouseman.  —  Statute  Construed,  —  Affidavit  and  Informa- 
tion, —  A  prosecution  of  a  warehouseman  for  selling  or  remov- 
ing from  his  control  goods  for  which  he  has  given  a  receipt^ 
without  the  written  consent  of  the  holder  thereof,  in  viola- 
tion of  sections  8726-8728,  R  S.  1894,  providing  that  one  who  violates 
any  of  its  provisions  shall  be  deemed  a  '*  cheat  and  swindler,  and 
subject  to  indictment/'  may  be,  by  affidavit  and  information,  under 
section  1748,  providing  that  all  public  offenses,  except  **  treason 
and  murder,"  may,  in  certain  cases,  be  prosecuted  in  that  manner 
as  well  as  by  indictment.  Miller  v.  State,  402 

9.  Rape,  —  Prosecution  by  Information,  —  One  may  be  prose- 
cuted for  rape  by  affidavit  and  information,  although  a  grand 
jury  had  been  in  session  since  his  arrest  and  had  been  discharged 
wiuiout  indicting  him,  under  R.  S.  1894,  section  1748,  subd.  1, 
authorizing  a  prosecution  in  that  manner  for  all  public  offenses,  ex- 
cept treason  and  murder,  where  the  court  is  in  session  and  the 
grand  jury  is  not  in  session,  or  has  been  discharged. 

Lankford  v.  State,  4S8 

10.  Prosecutioti  by  Information,  —  Plea  in  Abatement.  —  Case 
Overruled, — A  plea  in  abatement  to  a  criminal  charge  prosecuted 

I  by  affidavit  ana  information,  alleging  that  there  was  a  grand  jury 
regularly  drawn,  and  that  the  grand  jurv  had  not  been  discharged 
for  the  term  when  the  affidavit  and  information  were  filed,  is  in- 
sufficient under  R  S.  1894,  section  1748,  authorizing  a  prosecution 
in  that  manner,  "where  the  grand  jury  is  not  in  session,  or  has  been 
discharged."    (State  v.  BosweU,  104  Ind.  541,  overruled.)  lb. 

11.  Information. — Plea  in  Abatement. — A  plea  in  abatement  of  a 
orimmal  charge  by  affidavit  and  information  must  negative  all  the 
provisions  of  tne  statute  authorizing  a  prosecution  of  the  offense  in 
that  manner.  lb, 

12.  Verdict  Assessing  Less  than  Minimum  Jmprwonment— That  a 
yerdict  assesses  less  than  the  minimum  of  imprisonment  authorized 
by  statute,  does  not  render  it  void,  and  the  defendant  waives  the 
inreg^ularity  by  failing  to  object  at  the  proper  time. 

State  v.  Arnold,  661 
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18^  Arrest  of  Judgment.  —  Mere  defects  or  nncerteintfes  fa  a 
oriminal  pleading,  or  the  imperfect  statement  of  an  essential  ele- 
ment of  a  public  offense  in  an  indictment  therefor,  will  not  sus- 
tain a  motion  in  arrest  of  judgment.  lb, 

DAMAGES. 

See  AonoN;   Afpellatb  Procbdubb,  5,  47;   Gontisbsion,  8; 

Etidbnce,  15,  16;  Natural  Gas,  1;  Pleadino,  4,  5. 

1.  Measure  Of,  —  Wrongful  Killing  of  Horses,  —  Evidence,  — 
The  measure  of  damages  for  the  wrongful  killing  of  horses  fitted 
for  a  special  kind  of  work,  is  the  market- value  m  the  locality  of 
horses  fitted  for  such  work,  if  there  is  such  a  market-value,  and 
not  the  general  market-value  of  horses.  Loesch  v.  Koehler,  X78 

8.  Death  by  Wrongful  Act,  —  Contributory  Negligence.  —  Bur- 
den of  Proof.  —  Court  Directing  Verdict.  —  A  verdict  is  prop- 
erly directed  for  defendant  in  an  action  for  negligentlv  causing 
the  death  of  plaintiff's  intestate,  where  there  is  no  evidence  that 
the  intestate  was  free  from  contributory  negligence,  althoueh 
there  is  no  evidence  of  negligence  on  his  part  contributing  to  the 
accident.  Kauffman,  Admr,^  y.  Cleveland,  etc,  R,  W,  Co,,  466 

8.  Breach  of  Contract.  —  Sale  of  State  Bonds,  —  Resale,  — 
Damages  for  the  breach  of  a  contract  for  the  sale  of  bonds  do  not 
include  the  profit  lost  by  inability,  by  reason  of  the  breach,  to  ful- 
fill a  contract  for  the  resale  of  the  bonds  at  an  advance,  in  the  ab- 
sence of  any  notice  to  or  knowledge  by  the  party  in  default  of  the 
contemplated  resale,  but  the  measure  of  damages  is  the  increase  in 
the  market  value  of  the  bonds  at  the  time  of  such  breach. 

Coffin  V.  State,  678 

4.  Measure  Of.  —  Conversion  of  Corporate  Stock,  —  The  meas- 
ure of  damages  for  the  conversion  of  corporate  stock  is  the  highest 
intermediate  value  between  the  time  of  conversion  and  a  r^ason- 
able  time  after  the  owner  has  received  notice  of  the  conversion,  to 
enable  hini  to  replace  the  stock,— especially  where  the  conversion 
is  not  willful  and  fraudulent,  and  is  without  benefit  to  the  party 
charged  therewith.     Citizens*  St.  R,  R.  Co.  v.  Robbins,  Admr.,  671 

5.  Conversion  of  Corporate  Stock,  —  Knowledge  Of,  —  Time  for 
Valuation. — The  knowledge  of  conversion  of  corporate  stock  for 
the  purpose  of  fixing  a  time  for  its  valuation  in  the  assessment  of 
damages,  should  be  that  of  some  one  charged  with  the  dutv  to  act, 
and  not  interested  by  reason  of  participating  in  the  original  wrong. 

lb, 

6.  Conversion.  —  Dividends  Earned  on  Stock  before  Conversion,  — 
Dividends  earned  upon  corporate  stock  before  the  date  of  the 
technical  conversion,  should,  with  interest  upon  them,  constitute 
an  element  of  the  damages  for  the  conversion,  but  those  following 
both  the  actual  and  technical  conversion  cannot  be  allowed.        lb. 

7.  Measure  Of.  —  Stock  of  Corporation,  —  Conversion.  —  Where 
stock  of  a  corporation  has  been  converted,  the  measure  of  damages 
is  the  highest  intermediate  value  of  the  stock  between  the  time  of 
conversion,  and  reasonable  time  after  the  owner  has  received  notice 
of  the  conversion.  lb, 

8.  Corporate  Stock,  —  Conversion  Of  —  Decedenfs  Estate.  —  Tirne 
for  Valuation. — If  corporate  stock  belonging  to  an  estate  has  beoi 
converted,  the  knowledge  of  such  conversion,  for  the  purpose  of 
fixing  a  time  for  the  valuation  of  such  stock,  should  be  that  of  some 
one  who  is  charged  with  a  duty  to  act  and  who  has  not  participated 
in  the  original  wrong.  lb. 
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DEBTOR  AND  CREDITOR 
See  Fraud,  1 ;  Fraudxtlent  CoNnsTANOB. 

DECEDENTS'  ESTATES. 

See  Administrator  db  Bonis  Non;  Administrator's  Sale; 

Damages,  8;  Evidbnob,  2». 

DEED. 

See  Contract,  6;  CoNyBYANOS;  Evidbncb,  4;  Husband  and  Wifb; 

Pleadino,  6. 

1.  Construction.  —  Joint  Tenancy.  —  Tenancy  hp  Entirety.  — 
Where  a  deed  conveying  land  to  a  husband  and  wife  contains  the 
stipulation,  '*To  have  and  hold  the  same  to  the  said  Samuel  Gor- 
don and  Phoebe  Gordon,  his  wife,  in  joint  tenancy,  their  heirs  and 
assigns  forever,"  the  conveyance  vests  an  estate  in  joint  tenancy 
in  the  husband  and.wife,  and  they  do  not  hold  as  tenants  by  en- 
tirety; the  latter  part  of  the  phrase,  "their  heirs  and  assigns  for- 
ever," being  superfluous  and  m  no  way  affecting  the  meaning  or 
intent  of  the  grantor.  Wukina  v.  Young,  1 

%.  Construction,  —  No  Ambiguity.  —  Understanding  of  Parties.  — 
What  the  grantor  or  grantees  of  a  deed  understood  by  the  terms  of 
a  deed,  or  in  what  manner  they  subsequently  treated  it,  has  no 
bearing  on  its  construction,  where  there  is  no  ambiguity  in  the 
deed.  lb. 

8.  Description. — Mistake, — ^A  mistake  in  a  deed  in  locating  the 
limd  conveyed  in  the  "northwest  quarter"  instead  of  the  "north- 
east quarter"  of  a  given  section,  will  not  prevent  the  title  from 
passing,  where  there  is  an  additional  description  by  metes  and 
bounds,  which  furnishes  the  means  of  identifying  the  land  conv^ed. 

Prick  V.  Oodare^  170 

DEMURRER. 
See  Appellate  Procedure,  24,  48,  55;  Pleading,  14. 

DESCENT. 

1.  Childless  Second  Wife.^Hushand!s  Children  by  Former  Mar- 
riage. — Real  Estate.— Lojid  set  off  to  a  childless  widow,  whose 
husband  left  children  by  a  former  marriage  surviving  him,  upon  her 
refusal  to  accept  the  provisions  of  his  will,  in  accordance  with  seo- 
tion  2488,  R.  S.  1881,  g^iving  a  widow  one-third  of  her  husband's  real 
estate,  whether  he  dies  testate  or  intestate,  of  which  she  can  only  be 
divested  by  accepting  the  provisions  of  his  will,  descends,  upon  her 
death,  to  such  children  freed  from  any  provisions  of  the  will,  under 
section  2487,  providing  that  if  a  man  marry  a  second  wife  and  has 
no  children  by  her,  but  has  children  alive  by  a  previous  wife,  the 
land  descending  to  his  wife  shall,  at  her  death,  descend  to  his  chil- 
dren. Rushton  V.  Harvey,  SS2 

d.  Real  Estate.  —  CHft.  —  When  Reverts  to  Donor.  —  That  one 
who  has  taken  possession  of  land  under  a  contract  of  purchase, 
paid  the  purchase-money  therefor,  and  made  valuable  improve- 
ments thereon,  has  a  deed  made  by  the  vendor  directly  to  the  for- 
mer's daughter,  in  consideration  of  love  and  <affection,  does  not  de- 
prive him  of  the  benefit  of  section  2628,  R.  S.  1894,  providing  that  an 
estate  which  has  come  as  a  gift  to  an  intestate,  who  dies  without 
children,  shall  revert  to  the  donor,  saving  to  the  widower  his  rights 
therein.  DoHn  v.  Leonard,  410 
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8.  Statute  Congtrued.  —  Egtate  by  Qift.  —  Revenion  to  Donor.  — 
The  proviidona  of  section  2(KH).  R.  S.  Id04,  that  where  a  wife  dies 
intestate  without  children,  but  leaving  a  father  or  mother,  her 
property  shall  descend,  three-fourths  to  the  widower  and  one-fourth 
to  tne  father  and  mother,  or  the  survivor,  provided  that  the  whole 
shall  go  to  the  widower,  if  the  entire  amount  does  not  exceed 
$1,000,  does  not  applv  to  land  which  came  to  the  intestate  by  gift 
or  in  consideration  of  love  and  affection,  which  is  governed  by  sec- 
tion 2628,  providing  that  such  land  shall  revert  to  the  donor  on  the 
death  of  tne  donee  intestate  without  children,  saving  to  the  sur- 
viving spouse  his  rights  therein,  which  is  a  one-third  interest.     Ilk 

4.  Adopted  Child.  —  An  adopted  child  of  a  deceased  husband, 
but  not  of  the  wife,  is  not  entitled  to  the  protection  of  section  2641, 
R.  S.  1894,  providing  that  if  a  widow  marry  a  second  time,  holding 
real  estate  m  virtue  of  a  previous  marriage,  and  tiiere  be  a  ''child 
♦  ♦  ♦  alive  by  such  marriage,"  the  widow  cannot,  with  or  with- 
out her  husband*s  consent,  alienate  such  land,  and  upon  her  death 
during  the  marriage  it  shall  go  to  ''her  children  "  by  the  marriage 
in  virtue  of  which  it  came  to  her,  although  section  887  provides 
that  an  adopted  child  shall  receive  all  the  rights  and  inter^  in  the 
estate  of  the  adopting  father  or  mother  which  a  natural  heir  would 
be  entitled  to.  Keith  v.  Avltf  6B6 

DESCRIPTION. 
See  Deed,  8.  Mbohanio's  Lien. 

DISCRETION. 

See  Appellate  Proobdttre,  28;  Change  of  Yentte,  1,  2.  8; 

Drainage;  Evidence,  2. 

DRAINAGE. 

See  Appellate  Procedure,  3, 4, 6;  Burden  of  Proof;  Judgment,  8; 

Verdict,  1 ;  Witness,  2. 

Location  of  Ditch,  —  Constructina  Diagonally  Across  Land.  — 
Discretion  of  Viewers.  —  A  public  ditch  mav  be  constructed 
diagpnallv  across  land,  where  it  is  the  most  eligible  route  in  the  dis- 
cretion of  the  viewers,  under  section  5659,  R  S.  1894,  requiring  the 
viewers,  where  it  will  not  be  detrimental  to  the  usefulness  of  the 
work  to  locate  the  ditch  on  boundary  lines,  and,  so  far  as  practica- 
ble, to  avoid  laying  the  same  diaffonallv  across  lands,  but  not  to 
sacrifice  the  genersu  utility  of  the  ditch  for  such  purpose. 

Wilson  V.  TaUey^  74 

ELECTION  BY  WIDOW. 
See  Evidence,  28;  Will,  4. 

ELECTIONS. 

Registration  Law,  When  Unconstitutional.  —  Imposing  Burdens 
Upon  Ofie  Class  of  Citizens  not  Borne  by  Others. — ^A  registration 
law  requiring  a  resident  who  shall  have  absented  himaAlf  from 
^e  State  for  a  period  of  six  months  or  more  since  last  so  voting, 
or  who  shall  have  gone  into  any  other  State  or  Sovereign^ 
with  the  intention  of  voting  therein  since  last  so  voting,  or  during 
any  absence  in  another  State  or  Sovereignty  shall  have  voted  there- 
in since  last  so  voting,  and  also  any  person  who  shall  not  have  been 
a  6ona  fide  resident  of  the  county  in  which  he  resides  at  least  six 
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months  before  any  snch  election,  to  register  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county  in  which  he  resides,  at  least 
59  days  prior  to  election,  a  notice  that  he  claims  to  be  a  le^  voter 
of  such  county,  before  being  entitled  to  vote,  is  unconstitutional 
and  void,  as  being  in  conflict  with  sections  2  and  4,  of  Article  2  of 
the  State  constitution  relating  to  quiJifications  of  electors  as  re- 
^rds  age  and  residence,  as  imposing  burdens  upon  one  class  of  cit- 
izens not  borne  by  others.  Brewer,  AucL  v.  MeCleland,  4iiS 

ENUMERATION. 
See  Judicial  NoncB,  2. 

EQUITABLE  OWNER 
See  Chbck. 

ESTOPPEL. 

See  Appellate  Procedure,  9;  Apportionment  Law,  9;  Gontbaot, 

2;  •Pleading,  1;  Warehouseman,  1. 

1.  Married  Woman. — Mortgage, — Tenants  by  Entireties, — Notice, — 
A  married  woman  is  not  estopped  from  ascertaining  the  invalidity, 
under  section  6964,  R.  S.  1894,  of  a  mortgage  given  by  herself  and 
husband  on  land  owned  by  them  as  tenants  by  entirety,  to  secure 
a  debt  of  her  husband,  by  the  mere  fact  that  she  knew  such  mort- 
gage was  invalid,  and  failed  to  notify  the  mortgagee  of  the  character 
of  ner  interest  in  the  property.     (See  note  at  end  of  opinion. ) 

Coats  V.  Gordon,  19 

2.  Husband  and  Wife, — Mortgage  on  Wif^s  Property  by  Husband, 
— A  wife  is  not  estopped  to  deny  the  validity  of  a  mortgage 
on  a  stock  of  goods  owned  by  her,  executed  by  her  husband 
without  her  knowledge  or  consent,  by  the  fact  that  she  permitted 
him  to  remain  in  possession  of  such  goods,  purchasing  on  credit  and 
sellinp^  at  retail,  and  that  the  mortgagee,  before  obtaining  the 
security,  had  sold  the  goods  to  the  husband  on  credit,  believing 
him  to  be  the  owner  of  the  business.  Kiefer  v.  Klinsick,  46 

8.  Heirs  Joining  in  Administrator's  Sale  of  Land. — Life  Estate 
of  Widow. — In  a  sale  of  land  by  an  administrator,  if  the  heirs, 
being  the  owners  of  one-third  of  the  land  subject  to  the  life  estate 
of  the  widow,  join  in  the  proceedings  for  the  sale  and  accept  the 

Srice  paid  for  it  by  the  purchaser,  they  are  thereafter  estopi^  to 
eny  the  validity  of  the  sale  of  the  one-third  subject  to  the  life  es- 
tate. Myers  v.  Boyd,  496 

4.  Reception  and  Retention  of  Axcard  in  Condemnation  Proceedings, 
— The  reception  and  retention  of  an  award  in  condemnation  pro- 
ceedings estops  the  landholder  to  deny  the  validity  of  the  proceed- 
ings. Holland  v.  Spell,  661 

EVIDENCE. 

See  Appellate  Procedure,  8,  11,  14,  28,  33,  85,  88,  41,  43,  50,  57,  68; 
bxtrden  of  proof;  continuance,  2;  damages,  1;  harmless 
Error,  4,  5;  Instruotions  to  Jury,  9;  Judicial  Notice;  New 
TRiALi  1,  7,  8;  Pleading,  13;  Practice,  1;  Presumption;  Special 
Verdict,  5;  Trial,  2;  Verdict,  2;  Will,  2. 

1.  Admission  of  Proceedings  of  Board  of  School  Trustees.— Parol 
Testimony. — Appellate  Procedure. — A  party  cannot  object  to  the 
admission  of  the  proceeding^  of  a  board  of  school  trustees  because 
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it  is  merely  signed  by  the  secretary,  where  he  has  objected  to  the 
admission  of  parol  testimony  of  the  contents  thereof  on  tiie  gromid 
that  the  record  is  the  best  evidence.  Alexander  v.  Johnson,  82 

2.  Competency. — Discretion  of  Trial  Court, — ^Whether  the  record 
of  the  transactions  of  a  board  of  school  trustees,  signed  merely 
by  the  secretary,  is  sufficient  to  show  the  making  of  an  alleged 
iUegal  contract,  is  to  be  determined  by  the  trial  court.  /&. 

8.  Burden  of  Proof, — Contract. — ^Very  slight  circumstances  will  cast 
the  burden  of  sustaining  a  contract  upon  the  party  asserting  its 
validity,  where  the  other  party  was  old,  feeble,  illiterate,  and  weak- 
minded  from  sickness  or  other  cause.  Yount  v.  Yount,  134 

4.  Parol.  — Deed.  — Reservation  of  Life  Estate  as  Security  for  Contract 
of  Maintenance, — A  reservation  of  a  life  estate  in  a  deed  may  be 
uiown  by  parol  evidence  to  have  been  intended  merely  as  security 
for  the  peirformance  of  the  agreement  by  the  grantee  to  support 
the  grantors  during  their  lives.  Bever  v.  Bever,  157 

6.  Burden  of  Proof. — Impeachment  of  Marriage. — The  burden  is 
upon  a  party  seeking  to  impeach  a  marriage  by  proof  of  a  former 
marriage  of  one  of  the  parties  to  prove  that  the  former  marriage  has 
not  been  legally  dissolved.  Wenning  v.  Teeple,  189 

6.  Attorney  and  Client. — That  a  witness  has  been  attorney  for  a 

Sarty  does  not  disqualify  him  to  testify  as  to  statements  or 
eclarations  of  the  latter,  which  are  not  confidential  commimica- 
tion's  made  in  the  course  of  professional  business,  under  section  505, 
B.  S.  18d4.  Harless  v.  Harless,  196 

7.  Declarations  of  Agent  Adverse  to  Principal. — The  declarations 
of  an  agent  against  the  interest  of  his  principal,  are  not  inad- 
missible against  the  latter  because  the  agent  is  joined  as  an  adverse 
party  in  the  action.  lb, 

8.  Motion  to  Strike  Out, — When  Properly  Overruled. — A  motion 
to  strike  out  all  of  a  v^tness's  testimony  is  properly  overruled,  if 
some  part  of  it  is  admissible.  lb. 

0,  Burden  of  Proof. — Railroad, — Trespa.sser. — Authority  of  Brake- 
man, — In  an  action  by  a  trespasser  on  a  freight  train,  injured  by  a 
brakeman,  for  damages,  the  burden  is  upon  the  plaintiff  to  show 
that  the  brakeman  who  inflicted  the  injury  possessed  the  authority 
to  do  the  act  which  resulted  in  the  injury. 

Lake  Shore,  etc. ,  -R.  W,  Co.  v.  Peterson,  il4 

10.  Authority  to  Administer  Oaths, — Deputy  Clerk, — Evidence  that 
the  person  who  administered  the  oath  to  defendant  charged  with 
perjury  was  acting  as,  and  performing  the  duties  of  deputy  clerk 
at  the  time,  is  sufficient  to  establish  his  authority  to  administer 
the  same.  Masterson  v.  State,  S^O 

11.  Perjury, — Oath. — It  is  not  necessary  to  prove  that  the  oath 
administered  to  defendant  charged  with  perjury  was  in  writing, 
where  it  is  not  so  charged  in  the  information.  lb. 

12.  Separation  of  Jury. — That  some  of  the  jurors  during  delib- 
eration upon  their  verdict,  accompanied  by  &e  officer,  visited  a 
water-closet,  does  not  constitute  a  separation  of  the  jury  within 
the  meaning  of  the  statute.  lb. 

18.  Rape. — Resistance, — In  determining  whether  the  resistance  by 
the  prosecutrix  in  a  prosecution  for  rape  was  rendered  less  effeo* 
tive,  or  wholly  averted  by  fear,  the  fact  that  she  had  but  barely 
reached  the  age  of  consent,  and  was  the  only  female  in  a  lonely 
boufie»  sunoimded  by  a  trio  of  strange  young  men,  and  had  been 
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brought  there  under  false  pretenses  practiced  on  her  mother  and 
herself  by  defendant,  are  proper  matters  to  be  considered. 

Ran^>ottom  v.  State^  S60 

14.  Presumption, — Affidavit  for  Continuance. — No  presumption  can 
be  indulged  against  the  truth  of  the  facts  stated  in  an  affidavit 
for  a  continuance,  nor  can  any  presumption  be  indulged  in  favor 
of  such  an  affidavit,  where  it  fails  to  state  a  necessary  fact,  or  in- 
sufficiently states  it.  Ih. 

15.  Damages, — Valtie  of  Horses. — Evidence  as  to  the  value  of  horses, 
for  the  special  purpose  for  which  they  were  used,  is  admissible 
under  an  allegation  of  general  damages,  in  an  action  for  the 
wrongful  killing  thereof,  as  the  evidence  is  of  general  and  not 
special  damages.  Loesch  v.  Koehlery  S78 

16.  Value  of  Horses  for  SpeeiaJ  Purpose. —  Damages. — Harmless 
Error. — If  the  admission  of  evidence  as  to  the  value  of  the  particu- 
lar horses  killed,  with  reference  to  their  use  for  a  particular  kind 
of  work,  in  an  action  for  the  wrongful  killing  thereof,  is  errone- 
ous, the  efror  is  harmless,  where  the  amount  of  the  verdict  is  but 
a  fair  average  of  the  general  market-value  of  horses,  as  testified  to, 
and  is  less  than  any  valuation  for  the  horses,  with  reference  to  the 
special  use.  lb. 

17.  Parol,  of  Written  Lease. — Parol  evidence  of  the  contents  of  a 
written  lease,  sold  by  plaintiff  to  defendant,  is  admissible,  where 
a  motion  was  made  by  plantiff  to  require  defendant  to  produce  it, 
and  the  affidavit  of  defendant  showed  that  it  was  not  in  its  custody. 

Lumbert  v.  Woodard,  S36 

18.  Admissions  of  Defendant  in  Criminal  Case. — Admission  of 
defendants  in  a  criminal  case,  which  are  relevant  to  the  issue,  may 
be  given  in  evidence,  whether  or  not  he  testifies  as  a  witness. 

Hire  v.  State^  S59 

19.  Burden  of  Proof. — Survey. — The  burden  is  upon  a  party  attack- 
ing a  survey  by  a  county  surveyor,  in  this  State,  to  show  that  it  is 
erroneous.  McGinnis  v.  Boyd,  S9S 

80.  Warehouse  Receipt. — A  receipt  by  a  warehouseman  for  a  speci- 
fied quantity  of  wheat  **at  stored  per  bushel,  fire  and  heating  at 
owner's  risk,"  sufficiently  shows  that  the  wheat  was  received  by 
him  as  a  warehouseman  for  storage,  and  was  not  sold  to  him. 

Miller  v.  State,  401 

21.  Incompetent.^  Objection  After  Admission.  — Appellate  Procedure. 
— An  objection  to  incompetent  evidence  after  its  admission,  with- 
out a  motion  to  strike  out  the  particular  matter,  will  not  be  consid- 
ered on  appeaL  Lankford  v.  State,  4JS8 

22.  Obfection,  When  too  General. — An  objection  to  the  admission 
of  evidence  must  specifically  designate  the  particular  evidence  ob- 
jected to.  lb. 

28.  Burden  of  Proof. — Decedenfs  Estate.^Widovfs  Rights.-^Elec- 
tion. — One  seeking  to  subject  all  of  a  testator's  land  to  pavment  of 
his  debts  on  the  ground  that  the  widow  did  not  elect  to  take  under 
the  law  within  a  year  as  required  by  section  2666,  R.  S.  1894.  has  the 
bxurden  of  proving  such  fact.  Archibald  v.  Long,  Exr.,  461 

24.  Burden  of  Proof. — Will,  Testamentary  Capacity. — Plaintiff  in  an 
action  to  set  aside  a  will  on  the  ground  of  the  testamentary  inca- 
pacity of  the  testator  has  the  burden  of  proving  such  incapacity. 

Blough  V.  Parry,  463 

Vol.  144—46 
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25.  Admission, — Decree  and  Papers  in  Former  Suit. — TVespoM.— 
The  papers  and  decree  in  an  injunction  proceeding,  to  restrain 
the  entry  of  a  tract  of  land  for  the  extension  of  a  given  street, 
in  which  plainti£f  in  his  reply  alleges  that  it  was  agreed  upon  be- 
tween himself  and  the  town  treasurer,  that  he  would  accept  the 
amount  of  the  award,  and  open  such  street  when  the  right  of  way 
over  adjoining  land  was  procured^  and  that  such  condition  had  not 
been  complied  with,  are  admissible  against  the  plaintiff  therein  as 
an  admission  of  the  receipt  of  the  money  and  the  condition  on 
which  he  held  it.  in  a  subsequent  action  by  him  for  trespass  for  de- 
stroying his  fences  on  such  land  after  the  right  of  way  over  the  ad- 
joining land  had  been  procured.  Holland  v.  Spell,  661 

96.  Burden  of  Proof. — County. — Recovery  of  Illegal  Claim  Ordered 
Paid. — The  burden  is  on  the  county,  in  an  action  to  recover  a  claim 
ordered  paid  by  the  board  of  county  commissioners,  to  show  that 
the  claim  was  not  a  legal  charge  against  the  county. 

Board,  etc.,  v.  HeaMon,  68S 

d7.  Disputed  Signature, — It  is  not  error  to  sdlow  coynsel  on  the 
cross-examination  of  a  witness  who  has  testified  to  the  genuineness 
of  a  disputed  signature,  to  put  into  the  hands  of  the  witness 
for  comparison  si^atures  of  the  same  person  to  papers  properly  in 
the  record,  as  it  is  not  necessary  that  such  p^ers  should  first  be 
put  in  evidence.  Tucker  v.  Hyatt,  6S6 

28.  Handwriting, — Opinion. — The  mere  fact  that  a  witness  as  to 
the  genuineness  of  handwriting  has  only  seen  the  person  write 
since  the  beginning  of  the  trial  is  not  enough  to  render  his  evidence 
incompetent.  Ih, 

29.  Genuineness  of  Disputed  Signature. —  Comparisons. — Appellate 
Procedure. — An  objection  to  the  receipt  of  expert  testimony  as 
to  the  genuineness  of  a  disputed  signature,  founded  on  a  compari- 
son thereof  with  signatures  of  the  same  person  to  papers  in  the 
cause,  on  the  ground  that  such  signatures  have  been  made  since 
the  ^eged  signature  became  a  matter  of  controversy,  does  not  sug- 
gest the  objection  that  they  may  have  been  made  in  a  disguised 
hand  for  the  purpose  of  manufacturing  evidence;  and  hence  the 
question  as  to  the  admissibility  of  the  testimony  over  such  an  ob- 
jection is  not  presented  on  appeal.  lb, 

EXHIBIT. 
See  Appelultr  Prooedurb,  24;  Pleading,  10. 

EXPRESS  COMPANY. 
See  Taxes,  4,  7. 

FENCE. 
See  Partition  Fenoe. 

FORECLOSURE  OF  MORTGAGE. 
See  Appellate  Procbdxtre,  16,  51 ;  Mortgage,  2. 

FORFEITURE. 
See  Insurance. 

FORMER  ADJTDICATION. 
See  Res  Adjxtdicata. 

FRAUD. 

See  Appellate  Procedure,  61. 

1.  Mortgage  in  Fraud  of  Creditors.— Not  Enforceable. — One  who 
takes  a  mortgage  on  the  property  of  another,  as  part  of  a  scheme 
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to  aid  him  in  defrauding  his  creditors,  acquires  no  rights  there- 
under* even  though  a  consideration  was  paia  therefor. 

a  Kane  v.  TerreU,  699 

2.  A  Question  of  Fcust. — Fraud  will  not  be  presumed,  but  must  be 
proved  hj  the  party  alleging  it  Adams  v.  Laugel,  608 

FRAUDULENT  CONVEYANCE. 

See  PLEADma,  14, 15. 

Voluntary  Chrantee.'^Cannot  Hold  as  Against  Subsequent  or  Existing 
Creditors. — ^The  rule  that  a  voluntary  grantee  cannot  hold  agaiost 
creditors  of  a  grantor,  although  he  possessed  no  knowledge  of  the 
grantor's  fraudulent  intent  to  cheat,  hinder  or  delay  such  creditors, 
applies  to  subsequent  as  well  as  existing  creditors. 

OiUHand  v.  Jones,  Exr,,  669 

GIFT. 
See  Dbsobnt,  2,  8. 

HARMLESS  ERROR. 
See  EviDBNOB,  16. 

1.  Ultimate  Judgment  Right — Intervening  errors  will  be  deemed 
harmless,  where  the  ultimate  judgment  is  right. 

WiOeins  v.  Young,  1 

2.  Denying  Motion  to  Dissolve  Restraining  Order, — Error,  if  any,  in 
denying  a  motion  to  dissolve  a  restraining  order,  is  harmless  where 
the  injunction  is  made  perpetual  on  a  general  hearing. 

Deioeese  v.  Hutton,  114 

8.  Striking  Out  Interrogatory  Filed  with  Pleading, — Striking  out 
an  interrogatory  is  harmless,  if  error,  where  it  was  not  required  to 
enable  the  party  to  adapt  his  pleadings  to  the  facts  of  the  case,  and 
all  the  information  that  could  have  been  obtained  thereby  is  fully 
supplied  by  the  evidence  adduced  upon  the  trial. 

Meyer,  Admr,,  v.  ManJiattan  Life  Ins,  Co,,  4^9 

4.  BSvidence, — Admission  of  evidence  upon  which  the  rights  of  the 
parties  do  not  in  any  manner  depend,  if  erroneous,  is  not  available 
error.  Holland  v.  SpeU,  661 

6.  Evidence, — Breach  of  Marriage  Contract. — The  admission  in  an 
action  for  breach  of  promise  of  marriage,  of  a  decree  divorcing 

glaintiff,  if  error,  is  harmless,  where  plaintiff's  competency  to  enter 
ito  the  contract  in  suit  is  not  denied.  Tucker  v.  Hyatt,  636 

HEIRS. 
See  Estoppel,  8. 

HIGHWAY. 
See  Public  Improvbment;  Streets. 

HUMANE  SOCIETY. 
See  Constitutional  Law,  2. 

HUSBAND  AND  WIFE. 

See  Conveyance;  Estoppel,  2;  Trust;  Will,  8. 

1.  Conveyance  to  Wife  by  Husband. — A  deed  conveying  land  direct 
from  a  husband  to  his  wife,  in  good  faith,  for  a  valuable  considera- 
tion, is  7alid  in  this  State. 

Merchanttt,  etc.  Building  Assn.  v.  Scafdan  et.  oZ.,  11 
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S.  Deed  from  HuOxind  to  Wife,  —  BeformaUon  Of.  —  Mistake. 
— Description,  — A  deed  from  a  husband  to  his  wife,  executed  in 
good  faith,  for  a  valuable  consideration,  may  be  reformed  so  as  to 
correct  a  mistake  in  the  description  of  tiie  property.  J&. 

INDICTMENT. 
See  Appellate  Peocbdure,  5,  7,  S7. 

INFORMATION. 
See  Criminal  Law,  1,  8,  4,  8,  9.  10. 

INJUNCTION. 
See  Taxes,  8. 

INSANITY. 
Bee  Unsoundness  op  Mind;  Witness,  1. 

INSANITY  OF  JUROR 
See  Appellate  Prooedxtrs,  86. 

INSTRUCTIONS  TO  JURY. 
See  Appellate  Procedure,  5, 10,  45,  56. 

1.  Joint. — Appellate  Procedure, — ^To  render  a  specification  of  error 
in  the  giving  of  several  instructions  available  as  a  cause  for  a  new 
trial,  all  of  the  instructions  named  must  be  incorrect. 

Masterwn  ▼.  State^  2Jifi 

2.  SpedcU,  —  Delivery  to  Court  Before  Argument.  —  A  party  who 
desires  special  instructions  to  be  given  by  the  court  must  deliver 
them  to  the  court  before  the  argument  to  the  jury  commences, 
and  is  not  entitled  to  have  any  consideration  given  ms  instructions 
offered  later.  Ransbottom  v.  State,  fSO 

8.  Joint  Assignment. — The  correctness  of  any  one  of  the  instructions 
covered  by  a  joint  assignment  of  error,  or  the  incorrectness  of  any 
one  of  the  requested  instructions  covered  by  a  joint  assignment  to 
refusals  to  instruct,  renders  error  in  the  giving  of  any  particular 
instruction,  or  the  refusing  of  any  particular  request,  unavailable 
on  appeal.  Conrad  v.  State,  t90 

4.  Not  Based  on  Evidence. — ^An  instruction  is  properly  refused, 
where  there  is  no  evidence  on  which  to  base  it. 

MxOer  v.  State,  401 

5.  Win.  —  UndtLC  Influence,  —  Instruction  not  Baeed  on  Evidence 
Given. — It  is  error  for  the  court  to  instruct  the  jury  as  to  undue 
influence  in  an  action  contesting  the  validity  of  a  will,  where  there 
was  no  evidence  as  to  undue  influence,  and  where  it  does  not  appear 
from  the  record  that  the  instruction  was  harmless  and  not  mis- 
leading. Blough  ▼.  Parry,  46S 

t.  Testamentary  Capojdty.  —  Unsoundness  of  Mind,  —  Instruc- 
tions which  inform  the  jury  that  if  the  testator  was  a  person  of 
unsound  mind,  even  though  such  imsoimdness  was  so  slignt  that  it 
did  not  impair  his  capacity  to  make  an  intelligent  testamentary 
disposition  of  his  property,  the  will  was  void,  are  erroneous  and 
harmful.  lb, 

7.  Unsoundness  of  Mind,  —  Testamentary  Capacity,  —  An  in- 
struction as  to  unsoundness  of  mind,  in  an  action  testing  the  valid- 
ity of  a  will,  which  charges  that  if  the  evidence  shows  that  the 
testator  did  not  possess  mind  enough  to  know  the  extent  and  value 
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of  his  property,  the  persons  who  were  the  natural  objects  of  his 
bounty  ana  their  deserts,  and  that  he  had  not  sufficient  memory  to 
retain  all  these  facts  long  enough  to  have  his  will  prepared  and 
executed,  then  he  was  of  unsoimd  mind  and  the  jury  should  find 
for  plaintifiF,  is  insufficient  in  not  fixing  the  time  of  such  mental 
unsoundness  at  the  time  of  executing  the  will.  J&. 

8.  Sanity. — Presumption. — Will. — In  an  action  testing  the  valid- 
ity of  a  will  on  the  ground  of  mental  unsoimdness,  an  instruction 
offered  to  the  effect  that  ''every  person  is  presumed  to  be  of  sound 
mind  until  the  contrary  is  shown,  is  correct  and  should  have  been 
given ,  and  an  instruction  '  'that  the  burden  is  on  the  plaintiffs  to  show 
by  a  fair  preponderance,  unsoundness  of  mind,"  does  not  cure  the 
error,  for  the  instruction  as  to  burden  of  proof  does  not  raise  a 
presimiption  as  to  sanity  in  favor  of  the  testator.  lb. 

9.  When  Misleading,  —  Expert  Testimony.  —  Hypothetical  Ques- 
tion.— An  instruction  that  the  value  of  expert  testimony  depends 
on  the  de^^ree  of  harmony  between  the  facts  stated  in  the  hypothet- 
ical questions  and  those  established  by  the  evidence,  and  upon  the 
skill  and  capacity  of  the  experts,  is  misleading  where  it  ooes  not 
refer  to  their  conduct  and  actions  on  the  stand,  the  materiality  of 
the  facts  assumed,  their  partiality  or  impartiality,  and  other  rele- 
vant circumstances.  Ih. 

10.  Railroad. — Cars  Having  Uneven  Couplings. — Negligence, — It  is 
error  to  Qualify  a  requested  instruction  tnat  it  is  not  negligence  for 
a  railroad  company  to  use  cars  on  its  railroads  and  in  its  yards,  the 
couplings  or  deadwoods  of  which  are  not  of  imiform  or  equal 
heights,  by  the  condition  that  such  deadwoods  or  couplings  are  in 
other  respects  safe  appliances,  especially  where  there  is  no  allega- 
tion or  issue  that  the  couplings  or  deadwoods  are  otherwise  unsiSe. 

Pennsylvania  Co.  v.  Ebatigh,  687 

11.  Erroneous. — When  Not  Cured. — An  erroneous  instruction  is  not 
cured  by  another  instruction  correctly  stating  the  law,  where  the 
first  instruction  is  not  withdrawn  from  the  jury." 

Wenning  v.  Teeple,  189 

INSURANCE. 

Life.  —Surrender  of  Policy  Without  Demanding  Paid-up  Poliev. — 
Forfeiture.  —  No  recovery  can  be  had  on  an  insurance  policy 
providing  for  the  issuance  of  a  paid-up  policy  after  pay- 
ment of  three  or  more  premiums,  if  the  insurod  surrenders  las 
policy  before  its  expiration  by  nonpayment  of  a  premium,  where 
the  insured  allowed  his  policy  to  lapse  by  nonpayment  of  a  pre- 
mium without  demanding  a  paid-up  policy. 

Meyer f  Admr.,  v.  Manhattan  lAfe  Ins.  Co.,  489 

INTEREST. 
See  Conversion,  8. 

INJUNCTION. 

1.  Illegal  Contract. — Board  of  School  Trustees. — That  the  execu- 
tion of  an  illegal  contract  by  a  board  of  school  trustees  for  the 
payment  of  money  to  one  of  its  members  would  constitute  a  cause 
of  action  upon  the  bond  of  such  member,  does  not  afford  an  ade- 
quate remedy  at  law,  so  as  to  defeat  an  action  by  a  taxpayer  to  en- 
join the  threatened  execution  of  such  contract. 

Alexander  v.  Johnson,  8t 

%,  Taxpayer y  Who  is.— Suit  to  Ernoin  Misapplication  of  Publie 
Funds. — ^An  owner  of  property  which  has  been  entered  for  tax- 
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ation,  who  is  liable  to  pay  the  taxes  thereon  as  soon  as  they  are  ool- 

lectible  by  law,  is  a  taxpayer  of  a  town  within  the  meaning  of  the  ^ 

statutes  permitting  an  action  by  a  taxpayer  to  enjoin  the  misap> 

plication  of  public  funds,  although  he  has  not  resided  long  enough 

m  the  town  to  actually  pay  taxes.  lb, 

8.  Illegal  Contract — Public  Funds, — Board  of  School  Trustees. — 
When  Action  Will  Lie. — An  action  by  a  taxpayer  to  enjoin  the 
board  of  school  trustees  from  executing  an  illegal  contract,  provid- 
ing for  the  paying  out  of  public  fimds  contrary  to  law,  will  lie 
as  soon  as  the  steps  necessazr  to  the  consummation  of  such  illegal 
purpose  have  been  taken,  and  it  is  not  necessary  to  wait  until  the 
board  is  disbursing  the  money.  lb. 

4.  Repair  of  Bridge. — Illegal  ControAst. — One  who  has  contracted 
with  the  board  of  county  commissioners  for  the  repair  of  a  specified 
bridge  may  be  joined  with  such  commissioners  in  an  action  to 
restrain  t^e  performance  of  the  contract  on  the  ground  tiiat  it  is 
illegal.  Deweese  v.  Hutton,  116 

6.  Illegal  Contrajct. — Bond  for  Faithful  Execution. —  Repair  of 
Bridge. — The  givine  of  a  bond  for  the  faithful  execution  of  a  con- 
tract with  the  board  of  coimty  commissioners  for  repairing  a  bridge 
will  not  prevent  an  action  to  restrain  the  performance  of  such  con- 
tract on  the  ground  that  it  was  unlawful.  75. 

6.  Nuisance. — Erection  of  Building.— The  erection  of  a  building 
which  will  not  of  itself  constitute  a  nuisance,  will  not  be  enjoined 
because  the  use  to  which  it  is  designed  to  be  put  would  constitute 
such  a  nuisance.  Dalton  v.  Clevdana,  etc,  R.  W,  Co.,  1£1 

7.  Aqainst  Enforcement  of  Judgment. — Collateral  Attack. — A  pro- 
ceeding to  enjoin  the  enforcement  of  a  judgment  by  execution 
constitutes  a  collateial  attack  thereon,  and  cannot  be  maintained 
on  account  of  errors  for  irregularities  merely. 

Shrack  v,  Covault.  260 

INTERROGATORIES. 

See  Harmlbss  Error,  3. 

FUed  with  Pleading.— When  Properly  Stricken  Out. — ^Interrogatories 
in  respect  to  some  matter  of  opinion,  the  legal  effect  of  some 
written  instrument,  or  asking  for  a  conclusion  of  law  or  an  opinion 
of  hypothetical  questions,  or  requiring  the  giving  of  copies  of  docu- 
ments, are  properly  stricken  out 

Meyer,  Admr.,  v.  Manhattan  Life  Ins.  Co,,  4S9 

ISSUE. 
See  Appellate  Procedure,  22;  Ybbdiot,  1. 

JOINT  TENANCY. 
See  Deed,  1;  Mortgaqb,  1;  Will,  1. 

JUDGE. 

See  Maxim. 

JUDGMENT. 

See  Appellate  Pbooedxtre,  6,  10,  13.  20,  26;  Harmless  Error,  1; 

Injunction,  7;  Pleading,  12. 

1.  Action  to  Correct.  —  Laches.  —  A  decree  by  default  quieting 
plaintiff's  title  to  land,  will  not  be  corrected  nearly  nine  years 
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after  its  rendition,  and  nearly  four  years  after  the  aotnal  facts  are 
learned  as  against  a  purchaser  in  good  faith,  for  value  relying  upon 
the  decree,  on  the  ground  that  defendant  was  wrongly  informed  by 

Elaintiff's  attorney  that  the  complaint  did  not  include  any  lands 
elongin^  to  him,  where  the  purchaser  had  no  knowledge  that  such 
information  had  been  given,  or  that  it  was  false  and  tiiat  it  does 
not  appear  that  defendant  could  not  have  prevented  the  procure- 
ment of  the  judgment  by  the  exercise  of  reasonable  diligence. 

Majors,  Exr,,  v.  Craig ,  SB 

2.  A  judgment  is  not  binding  upon  one  who  was  not  a  party  to  the 
action  in  which  it  was  renderea.  Pride  v.  Qwin,  106 

8.  Collateral  Attack.  — Drainage.  — That  a  drainage  ditch  has  not 
been  constructed  according  to  plans  and  specifications,  does  not 
render  a  judgment  foreclosing  a  ditch  lien  vulnerable  to  collateral 
attack.  Shra^ik  v.  CovatUt,  £60 

4.  Res  Adjudicata. — Constitutionality  of  Statute — A  judgment  in 
an  action  brought  by  an  individual  is  not  conclusive  in  a  subsequent 
action  to  which  he  is  not  a  party  nor  even  a  relator,  although 
both  cases  turn  on  the  constitutionality  of  the  same  statuta 

Denney  v.  State,  ex  reL^  BOS 

5.  Arrest  Of.  —  What  Amounts  to.  —  The  sustaining  of  an  ob- 
jection by  defendant  to  judgment  upon  the  part  of  the  verdict 
affixing  imprisonment  as  a  part  of  the  pimishment  is  an  arrest  of 
judgment  within  section  1955,  R.  S.  1894,  providing  that  the  State 
may  api>eal  to  the  supreme  court  upon  an  order  of  the  court  arrest- 
ing the  judgment,  although  the  motion  was  not  based  upon  any  of 
the  statutory  causes  for  arrest  of  judgment.     State  v.  Arnold,  661 

JUDGMENT,  ARREST  OF. 
See  CBDiiNAL  Law.  18. 

JUDICIAL  NOTICE. 

1.  Of  Eeoords  in  Another  Case. — The  court  can  take  notice  of  its 
own  records  in  another  case,  either  on  suggestion  of  counsel  or  upon 
its  own  motion.  Denney  v.  State,  ex  rel.,  60S 

3.  Of  Census  or  Enumeration.  — Legislative  District.  — Judicial  notice 
will  be  taken  of  a  census  or  other  enumeration  made  under 
the  authority  of  the  State  or  United  States,  and  also  of  the  loca- 
tion, boundaries  and  juxtaposition  of  the  several  counties  of  the 
State.  lb. 

JURISDICTION. 
See  Courts,  4,  Supbrior  ComtT.  2. 

JUROR. 
See  Appellate  Pbogedxtre,  86;  Trial,  8. 

JURY. 
See  EviBBNOB,  12;  New  Trial,  4,  5,  Trial,  1. 

LACHES. 
See  Judgment,  1, 

LEASE. 
See  County;  Evidence,  17. 
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LICENSE. 

1.  Use  of  Streets. — Market  Wagon.— City. — Nonresident. — A  non- 
resident  of  a  city  may  be  lawfully  compelled  to  pay  a  UcenBe 
for  driving  a  market  wagon  upon  its  streets,  when  no  discrimina- 
tion is  maae  against  him  on  account  of  his  nonresidence. 

Tomlinson  v.  City  of  Indianapolis^  14f 

9.  ToU  for  Use  of  Streets.— Vehicle.— A  toll  for  the  use  of  the 
streets,  instead  of  a  tax  on  personal  property,  is  imposed  by  a 
license  fee  cliarged  on  vehicles.  lb. 

8.  For  Use  of  Streets.—Vehicle.— Reasonableness  of  ToU.— The  fact 
that  some  revenue  arises  to  a  city  from  fees  collected  from 
licenses  for  the  use  of  streets  by  vehicles,  and  that  it  is  applied  to 
the  repair  of  the  streets,  does  not  render  a  license  of  |8.00  per  year 
for  a  one-horse  market  wagon  unreasonable.  lb. 

4.  Toll  for  Use  of  Street— Vehicle.— Police  Power. — The  police 
power,  and  not  the  taxing  power,  is  exercised  in  licensing  the  use 
of  vehicles  on  streets.  lb. 

5.  Power  of  City  to  Exact  License  for  Use  of  Street. — Vehide.^^ 
The  power  to  license,  and  to  exact  a  reasonable  license  fee,  for  the 
use  of  streets  and  alleys  by  vehicles,  is  within  the  power  of  a  mu* 
nicipality,  under  a  statute  giving  power  to  regulate  such  usa     lb, 

LIEN. 
See  Appellate  Prooedube,  81;  Mechanio's  Lien;  Vemdob's  Lien. 

LIFE  ESTATE. 
See  Will,  6. 

LIFE  INSURANCE. 
See  Insurance. 

LIMITATION  OF  ACTIONS. 
See  Statute  of  Limitations. 

LOTTERY. 
See  Contract,  1. 

MAINTENANCE. 
See  Evidence.  4. 

MARRIAGE  CONTRACT. 
See  Harmless  Error.  5;  Pleading,  18. 

MARRIAGE,  IMPEACHMENT  OF. 
See  Evidence,  5. 

MARRIED  WOMAN. 

See  Estoppel,  1. 

Suretyship.  —Mortgage.— A  mortgage  by  a  wife  of  a  separate  prop- 
erty to  secure  a  debt  of  her  husband,  is  void,  under  section  6964, 
B.  S.  1894,  as  being  a  contract  of  suretyship. 

Merchants,  etc.,  Assn.  v.  Scanlan,  11 

MASTER  AND  SERVANT. 
See  Pleading.  7. 
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MAXIM. 

See  CouBTS,  5. 

Judge. — No  one  oan  be  a  judge  in  his  own  case. 

Boards  etc.,  v.  Heaaton^  68S 

MECHANIC'S  LIEN. 
See  CoNSTnTJTiONAL  Law,  1 ;  Pleadinq,  2. 

1.  For  Matenals  Furnished  to  Contractor  or  Subcontractor, — A  lien 
may  be  acquired  for  materials  furnished  for  a  building  to  either  a 
contractor  or  subcontractor,  under  section  7255,  R.  S.  1894,  placmg 
them  in  the  same  category,  so  far  as  the  right  to  acquire  a  lien  is 
concerned.  Smith  v.  Netcbaur,  96 

2.  For  Materials  Furnished.  —  Destruction  of  Building  Before 
Notice. — The  lien  on  land  for  materials  furnished  for  use  in  a  build- 
ing thereon  is  not  lost  by  the  destruction  of  the  building  by  fire  be- 
fore notice  of  intention  to  hold  the  lien  is  filed.  15. 

8.  NoticCy  Sufficiency  Of. — Misdescription. — A  notice  of  intention 
to  hold  a  lien  for  materials  used  in  a  building,  which  describes 
it  as  a  part  of  a  specified  out- lot  in  '*  Hanev  s"  addition  of  out- lots, 
to  a  specified  town,  is  sufficient,  although  the  addition  is  ''Hen- 
ley's," where  the  location  of  the  building  on  the  specified  out-lot  in 
Henley's  addition  is  well  known,  and  the  owner  knew  what  prop- 
erty was  intended  to  be  described  in  the  notice,  under  section  7257, 
R.  S.  1894,  declaring  that  any  description  of  the  lot  from  which  the 
land  can  be  identified,  will  be  sufficient.  J&. 

4.  Upon  Buildings  and  Land  Constituting  a  Single  Plant. — A  single 
lien  may  be  had  upon  all  the  buildings  and  land  constituting  a 
single  plant,  for  materials  used  in  an  improvement  relating  to  all 
the  buildings  without  specifying  the  particular  building  upon 
which  the  separate  portions  of  the  matenals  were  furnished. 

Premier  Steel  Co.  v.  McEltvaine- Richards  Co,,  614 

6.  Time  of  Filing  Lien. — Material  Furnished  to  Several  Build- 
i  ings  Constituting  a  Single  Plant. — Notice  of  a  mechanic's  lien  is  in 
time,  if  filed  within  sixty  days  after  furnishing  the  last  of  seversd 
lots  of  material  ordered  and  furnished  at  different  times,  where 
they  are  all  supplied  under  one  contract  and  used  in  the  repair  of 
several  buildings  constituting  one  manufacturing  plant.  lb, 

6.  Foreclosure  on  Property  in  Hands  of  a  Receiver, — ^The  permis- 
sion of  a  court  which  has  appointed  a  receiver  over  property  to 
make  him  a  party  defendant  to  an  action  in  another  court  to  fore- 
close a  mechanic's  hen  which  existed  on  the  property  at  the  time 
of  his  appointment  is  not  a  relinquishment  of  control  of  the  prop- 
erty which  authorizes  a  judgment  by  such  other  court  directing  a 
public  sale  of  the  property  by  the  sheriff  wi^  clear  title  to  the 
purchaser.  lb, 

MISCONDUCT  OF  BAILIFF. 
See  New  Trial,  4. 

MISCONDUCT  OF  JUROR. 
See  New  Trial,  6. 

MISCONDUCT  OF  PROSECUTING  ATTORNEY. 
See  Appellate  Prooedcre,  44,  45. 
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MISTAKE  OF  FACT. 
See  Deed,  8;  Husband  and  Wife. 

MORTGAGE. 

See  AoBNOY;  Chattel  Mortoaoe;  Conybtance;  Estoppel,  2; 
Foreclosure  of  Mortoaoe ;  Fratjd,  1;  Married  Woman; 
Pleading,  12. 

1.  Joint  Tenancy. — The  joint  tenant  may  mortgage  his  interest  in  the 
joint  estate  in  Uke  manner  as  though  he  were  a  tenant  in  common, 
and  to  the  extent  of  the  mortgage  Uen  the  right  of  the  survivor  will 
be  destroyed,  and  the  equity  of  redem[>tion  at  the  death  of  the  ten- 
ant will  be  all  that  will  fall  to  the  surviving  companion. 

WHkins  V.  Youngs  1 

2.  Foreclosure, — Beformation. — A  mortgage  on  land,  the  description 
of  which  is  so  defective  and  uncertain  tnat  it  cannot  be  reformed  in 
equity,  cannot  be  foreclosed.      Merchants,  etc.,  Assn.  v.  Scanlan,  11 

8.  Priority  of  Mortgages. — Street  Railroad. — A  mortgage  executed 
by  a  railroad  company  upon  its  railway  property  idone,  will  not 
attach  to  an  electric  plant  subsequently  purchased  by  the  company, 
so  €U3  to  take  precedence  over  a  mortgage  on  such  plant  to  the  vendor 
to  secure  the  purchase-price.  Lambert  v.  Woodard,  335 

4.  To  Indemnify  Sureties. — When  Action  May  he  Maintained. — An 
action  to  foreclose  a  mortgage,  given  to  indemnify  the  mortgagees 
as  sureties  for  the  mortgagor,  containing  a  stipulation  that  tiie 
mortgagor  will  pay  the  debts  secured,  may  be  maintained  as  soon  as 
the  obligations  are  due  and  unpaid  without  payment  of  the  same  by 
the  mortgagees,  and  compensation  for  the  total  probable  loss  may 
be  recovered  as  damages.  Ck>ff  v.  Hedgecode,  416 

5.  Sale  of  Personalty  by  Certain  Mortgagees,  by  Agreement  of 
Parties. — Waiver. — Foreclosure  as  to  Realty  Covered  by  Same 
Mortgage.— Under  a  mortgage  of  both  personal  and  real  property, 
containing  no  provision  as  to  the  possession  or  sale  of  the  personal 
property,  an  agreement  between  the  parties  to  the  mortgage  that 
the  personalty  should  be  sold  by  certain  of  the  mortgagees,  and  the 
proceeds  applied  on  the  debt  which  it  secured,  does  not  amount  to 
a  waiver  of  the  right  to  foreclose  as  to  the  realty,  to  supply  a  de- 
ficiency remaining  after  application  of  the  proceeds  of  the  per- 
sonalty, lb. 

6.  Sale  of  Mortgaged  Personalty  by  Certain  Mortgagees. —  Com- 
pensation for  Services. — If  certein  of  the  mortgagees,  under  a 
mortgage  conferring  no  right  of  possession  by  the  mortgagees,  or 
right  of  sale  by  them,  and  by  agreement  of  the  other  mortgagees 
and  the  mortgagor,  take  possession  of  and  care  for  and  sell  the 
mortgaged  personalty,  they  are  entitled,  as  against  their  co-mort- 
gagees, to  a  reasonable  compensation  for  sucn  services  out  of  the 
proceeds  of  sale.  lb. 

7.  When  Not  Void.— No  Consideration  for  Notes  Secured  by  Mort- 
gage— A  mortgage  is  not  rendered  void  per  se  simply  because  one  of 
several  notes,  which  it  is  given  to  secure,  is  not  supported  by  a  con- 
sideration, where  there  was  no  fraudulent  intent  in  its  execution. 

Adams  v.  Laugel,  608 

MUNICIPAL  CORPORATION. 

1.  City. — Void  Contract.  —Street  Lights. —A  contract  for  street  lights 
for  five  years,  at  a  certain  price  per  light  per  year,  payable  monthly, 
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made  by  the  executive  department  of  public  works,  when  no  appro- 

g nation  for  the  purpose  nad  been  made  except  for  a  month  or  two 
1  advance,  is  void,  where  the  statute  provides  that  no  executive 
dexMurtment  shall  bind  the  city  by  a  contract,  agreement,  or  in  any 
way  to  any  extent  beyond  the  amount  of  money  at  the  time  already 
appropriated  by  ordinance  for  the  purpose,  and  that  all  contracts 
and  agreements,  expressed  or  implied,  and  all  obligations  of  any  and 
every  sort  beyond  such  existing  appropriations,  are  absolutely  void. 

City  of  Indianapolis  v.  Wann^  175 

2.  City. — Void  Contract. — Subsequent  Appropriation. — Ratifica- 
tion.— Subsequent  appropriations  for  installments  coming  due  on 
a  contract  made  by  city  authorities  in  violation  of  a  statute  prohib- 
iting contracts,  for  which  appropriations  had  not  already  been  made, 
cannot  operate  as  a  ratification  of  the  contract  so  as  to  make  it 
binding.  lb. 

8.  Nunc  Pro  Tunc  Entry.— Beport  of  Assessment  of  Benefits  and 
Damages. — A  town  may  order  tne  entry  nunc  pro  tunc  of  the  report 
of  assessors  of  benefits  and  damages  caused  the  property  of  a  de- 
signated person  by  the  opening  of  a  street,  which  has  been  inad- 
vertently omitted  from  the  records.  Holland  v.  Spell,  661 

4.  Ordinance. — Unreasonableness.  — An  ordinance  cannot  be  success- 
fully assailed  in  a  judicial  tribunal  for  unreasonableness  when  it 
has  been  adopted  by  express  authority  of  the  Legislature  without 
conflict  with  any  constitutional  prohibition  or  fundamental  prin- 
ciples. BeUing  v.  City  of  Evansxnlle,  644 

6.  Ordinance. — S  laughterhouse — An  ordinance  prohibiting  the  main- 
tenance of  any  slaughterhouse  within  the  city  when  authorized  by 
statute  cannot  be  defeated  by  the  courts  on  the  ground  that  it  is 
unreasonable.  lb. 

6.  Ordinance. —  Slaughterhouse. — The  necessity  or  expediency  of 
prohibiting  slaughterhouses  in  a  city  is  implied  from  an  ordinance 
making  that  prohibition,  without  any  provision  for  investigation 
into  the  character  or  condition  of  the  slaughterhouses.  lb. 

NATURAL  GAS. 

1.  Damages.  — Explosion.  — Ledk  in  Main.  —The  destruction  of  a 
building  by  the  explosion  of  natural  gas  which  escaped  from  a  leak 
in  a  high-pressure  main  80  or  90  feet  distant  across  a  street,  and 
reached  the  building  by  penetrating  the  soil  under  its  frozen  surface, 
renders  the  gas  company  liable,  where  it  had  made  no  effort  to  pre- 
vent the  leak,  idthough  this  had  continued  for  several  years,  and 
notice  of  the  fact  had  been  given  to  line- walkers.  (See  note  at  end 
of  opinion.)  Consumers   Oas  Trust  Co.  v.  Perrego^  360 

2.  Notice.  —  Leak  in  Main.  —  Ample  notice  of  a  leak  in  a  high- 
pressure  main  of  natural  gas  is  given  to  the  owner  of  the  main  by 
a  continuance  of  the  leak  for  several  years,  and  also  direct  informa- 
tion given  to  line- walkers.  lb. 

NEGLIGENCE. 

See  Ck)MTRiBUTORY  Nbgligbnob;  Damages,  2;  Instbuotions  to 
Jury,  10;  PBAcrrics,  2;  Railroad,  5. 
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NEW  TRIAL. 

See  Appellatb  PROOSDxmB,  16,  21,  85,  46. 

1.  Insufficiency  of  Evidence,  —  The  trial  jud^e  should  set  aside  a 
▼eidict  and  grant  a  new  trial,  where  a  verdict  is  returned  which 
is  unwarranted  by  the  evidence. 

Barick  v.  Ulmer,  by  Next  Friendt,  S5 

d.  As  of  Right,  — Writ  of  Assistance. — ^A  motion  or  petition  for  a 
writ  of  assistance  for  the  possession  of  land,  is  not  such  an  action 
as  entitles  a  party  to  a  new  trial  as  matter  of  right,  under  section 
1076,  R.  S.  1894.  GUliland  v.  MiUigan,  154 

8.  A  Cause,  if  Tried  Anew,  Must  Be  on  Same  Theory.  —  A  case 
cannot  be  tried  upon  one  theory,  and,  when  defeated,  obtain  a  new 
trial  upon  a  different  theory. 

Lake  Shore,  etc.,  B,  W,  Co.  v.  Peterson,  214 

4.  Misconduct  of  Bailiff.  —  Jury.  —  The  misconduct  of  the  bailiff, 
in  charge  of  a  jury  in  a  criminal  case,  in  permitting  some 
of  the  jurors  to  talk  with  different  persons  during  an  intermission, 
after  the  court  had  given  part  of  its  charge,  does  not  entitle  de- 
fendant to  a  new  trial,  where  it  appears  by  the  affidavit  of  defend- 
ant's attorney  that  nothing  was  said  concerning  the  cause  of  the 
trial,  and  that  all  the  conversation  took  place  in  the  presence  of  the 
bailiff,  specially  where  it  does  not  appear  that  such  misconduct  was 
not  known  to  defendant  before  the  jury  retired  to  consider  their 
verdict.  Ma^sterson  v.  State,  £40 

5.  Separation  of  Jury.  —  Criminal  Law.  —  A  new  trial  will  not 
be  granted  in  a  criminal  case  because  of  a  separation  of  the  jury 
without  leave  of  the  court,  after  they  had  retired  to  deliberate 
upon  their  verdict,  in  violation  of  the  stotute,  if  the  verdict  appears 
cfearly  to  be  right  upon  the  evidence.  lb. 

6.  Misconduct  of  Jurors.  —  Criminal  Law.  —  Inspecting  Locus 
in  Quo. — Experiments — A  new  trial  will  be  granted  in  a  crim- 
inal case,  where  a  number  of  the  jurors,  in  the  absence  of,  and  with- 
out the  consent  of,  either  the  court  or  the  parties,  went  to  the  scene 
of  an  alleged  occurrence  material  to  the  questions  involved,  and 
there  made  experiments,  and  conversed  wath  witnesses  with  refer- 
ence to  such  alleged  occurrence,  although  they  filed  affidavits  that 
their  visits  were  for  mere  idle  curiosity,  and  tlukt  their  experiments 
and  observations  did  not  enter  into  their  deliberations,  nor  control 
to  any  extent  their  verdict.  Conrad  v.  State,  290 

7.  Newly  Discovered  Evidence.  —  Counter  Affidavit.  —  A  new 
trial  for  newly  discovered  evidence  of  a  witness,  w^ho  testified 
on  the  former  trial,  is  properly  refused,  where  a  counter  affidavit 
of  such  witness  is  filed  m  which  she  states  that  her  affidavit  filed 
on  the  motion  for  a  new  trial  was  false,  and  that  the  testimony 
given  by  her  on  the  trial  was  true.  Hire  v.  State,  S69 

8.  Newly  Discovered  Evidence.  —  Counter  Affidavit.  —  The  trial 
court  may  allow  the  State,  on  a  motion  for  a  new  trial  for  newly 
discovered  evidence  in  a  criminal  action,  to  file  a  counter-affidavit 
at  any  time  before  the  ruling  on  such  motion.  lb. 

9.  New  Matter.  —  Complaint  —  Diligence.  —  Payment.  —  Reason- 
able diligence  to  discover  the  new  matter  relating  to  the 
payment  of  a  judgment,  upon  which  an  action  to  review  a  judg- 
ment in  a  former  trial,  enforcing  the  judgment  mentioned  is  based, 
is  not  sufficiently  averred  by  allegations  of  the  complaint  that  tiie 
plaintiffs  examined  the  records  of  judgments,  and  inquired  into 
the  facte  from  every  source  where  information  was  likely  to  be  ob- 
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tained,  in  the  absence  of  any  allegations  as  to  inquiries  of  the  per- 
sons alleged  to  have  made  the  payments,  under  section  629,  R.  S. 
1804,  providing  that  the  complaint  must  show  that  the  new  matter 
could  not  have  been  discovered,  before  judgment,  by  reasonable  dili- 
gence. Osgood  V.  Smock,  S87 

NOTICE. 

See  Appellate  Procedure,  19;  Bridges.  1 ;  Constittttional  Law,  2; 
Ck)NyERSiON,  1;  DAMAGES,  5;  Mechanio's  Lien,  2,  8;  Natural 
Gas,  2;  Pleading,  14. 

NUISANCE. 
See  iNJUNOTioN,  6;  Municipal  Corporation,  4,  (S,  6. 

NUNC  PRO  TUNC  ENTRY. 
See  Municipal  Corporation,  8. 

OATH. 

See  Criminal  Law,  5;  Evidbnce,  10. 

When  Bearded  as  Administered  by  the  Court.  —  An  oath  admin- 
istered m  the  presence  of  the  court  by  an  officer,  who  is  incompe- 
t^it,  is  regarded  as  administered  by  we  court. 

Masterson  v.  State,  £40 

OFFICE  AND  OFFICER. 

1.  Township  Trustee.— Term  of  Office.— A  township  trustee,  elected 
for  four  years  in  April,  1890,  under  Acts  of  1889,  page  844,  fixing  the 
commencement  of  the  term  of  office  in  August  following  the  elec- 
tion, cannot,  after  the  election  and  qualification  of  a  successor  in 
November,  1894,  under  the  Acts  of  1898,  page  192,  providing  that 
such  officer  shall  be  chosen  at  the  general  election,  in  November, 
1894,  and  every  four  years  thereafter,  hold  such  office,  under  the 
Const.,  Art.  15,  sections  2  and  3,  prohibiting  the  creation  of  any 
office  for  a  longer  term  than  four  years,  and  providing  that  the 
officer  shall  hold  his  office  until  his  successor  is  elected  and  qualified. 

State,  ex  reh,  v.  WeCls,  2S1 

2.  Township  Trustee,  —  Commencement  of  Term  of  Office,  —  The 
change  of  the  time  of  election  of  township  trustees  from  April  to 
November,  made  by  the  statute,  has  the  enect  to  postpone  the  com- 
mencement of  the  term  from  the  first  Monday  of  August,  as  previ- 
ously fixed  to  the  time  of  election  and  qualification  of  the  successor 
of  the  incumbent.  Ih. 

ORDINANCE. 
See  MxTNioiPAL  Corporation,  4,  5,  6. 

PARENT  AND  CHILD. 
See  Action. 

PARTIES. 
See  Appellate  Procedure,  16,  25,  81 ;  Judgment,  2. 

PARTITION. 
See  Appellate  Procedxtre,  9:  Pleading,  11. 
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PARTITION  FENCE. 

Statute  ConstruecL-^The  provision  of  the  act  of  June  4, 1853,  section 
16,  as  amended,  that  it  either  of  two  adjoining  owners  fail  to 
maintain  his  portion  of  the  ^rtition  fence,  a^ provided  for  *'  in  the 
preceding  section,"  it  can  be  repaired  by  the  township  and  the  cost 
made  a  hen  on  his  land,  became  ineffective  when  such  preceding 
section  was  made  void  by  a  second  amendment  in  violation  of  the 
constitution.  Stony  Creek  Tp,  v.  Kabel,  501 

PAYMENT. 

See  New  Trial,  9. 

County. —  Illegal  Claim. —  Payment,  under  an  allowance  of  claims 
made  by  the  board  of  county  commissioners  in  defiance  of  a  positive 
statute,  is  not  a  payment  by  the  county,  within  the  rule  that  a  pay- 
ment under  mistake  of  law  cannot  be  recovered. 

Board,  e^c,  v.  Heaston,  68S 

PERJURY. 

See  Criminal  Law,  5;  Eyidsnob,  11. 

PERSONAL  PROPERTY. 
See  Trust. 

PLEADING. 

See  Amended  Pleading;  Appellate  Procedure,  7, 12,  24;  De- 
murrer; Exhibit;  New  Trial,  9. 

1.  Special  Plea. — Estoppel. — Facts  claimed  to  constitute  an  estoppel 
must  be  specially  pleaded.  Kiefer  v.  Klimick,  46 

2.  Complaint  to  Foreclose  a  Mechani&s  lAen. — Sufficiency. — ^A  com- 
plaint alleging  that  both  contractors  and  subcontractors  purchased 
of  plaintins  materials  for  use  in  the  construction  of  the  building 
on  which  a  lien  is  sought  to  be  foreclosed,  which  materials  were 
"used''  in  its  construction,  sufiiciently  alleges  that  the  materials 
were  purchased  for  use  in  the  building— especially  where  a  bill  of 
particulars  and  the  notice  of  intention  to  file  the  lien,  which  are 
made  a  part  of  the  complaint,  show  that  the  materials  were  fur- 
nished to  the  contractors  and  subcontractors  to  be  used  in  the 
building.  Smith  v.  Newbaur,  95 

8.  Complaint. — Theory. — The  want  of  a  theory  does  not  make  a 
complaint  demurrable  if  it  states  sufficient  facts  to  constitute  a 
cause  of  action.  Scott  v.  Cleveland,  etc.,  R.  W.  Co.,  125 

4.  Complaint. — Railroad. — Damages  to  Passenger. — Averments  that 
a  conductor  negligently  and  carelessly  mistreated  a  passenger 
in  carrying  her  beyond  her  destination  and  in  stopping  at  a  distance 
from  the  depot  and  roughly  ordering  and  forcing  ner  to  get  off,  are 
not  sufficient  to  constitute  a  cause  of  action,  where  it  is  not  alleged 
that  she  had  conformed  to  the  rules  of  the  company  and  had  ^d 
her  fare,  or  offered  to  do  so.  lb. 

5.  Complaint. — Railroad. — Damages  to  Passenger. — ^Averments  that 
a  earner's  servants  carelessly  and  negligently  cause  a  i>assenffer 
to  enter  a  train  for  which  she  had  a  ticket  given  her  by  mistake. 
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without  averment  of  their  knowledge  that  she  did  not  desire  to 
take  passage  on  the  train  indicated  by  the  ticket  she  held,  do  not 
constitute  a  cause  of  action  against  the  carrier.  lb. 

6.  Complaint  to  Set  Aside  a  Deed  and  Assignment. — Undue  Influ- 
ence. — Bestoration  of  Consideration, — A  complaint  in  an  action 
to  set  aside  a  deed  and  an  assignment,  upon  tne  ground  of  undue 
influence  and  mental  weakness,  need  not  allege  a  restoration,  or 
offer  to  restore  the  consideration,  where  the  only  consideration 
was  a  promise  to  support  plaintiff  for  life  contained  in  the  deed,  as  a 
judgment  setting  aside  the  deed  would  also  set  aside  the  promise; 
and,  besides,  a  provision  in  a  deed  for  the  support  of  the  grantor 
during  life  cannot  be  specifically  enforced.  Youn^  v.  Yount,  133 

7.  Complaint. — Master  and  Servant. — Assumed  Risk. — A  complaint 
by.  an  administrator  of  a  decedent,  who  was  an  employe  in  a  stone- 
quarry  yard,  alleging  that  the  decedent's  death  was  caused  by  a 
stone  falling  on  the  decedent  while  in  line  of  duty  as  hooker, 
which  stone  was  sitting  on  edge  on  loose-made  earth,  and  avers 
that  the  loose-made  earth  was  liable  to  cause  the  stone  to  fall  over, 
is  not  sufficient,  where  it  does  not  appear  that  the  loose-made  earth 
did  cause  it  to  fall  over  and  inflict  the  injury  complained  of. 

Salem-Bedford  Stone  Co.  v.  Hobbs,  Admr.,  146 

8.  Complaint. — Action  to  Set  Aside  a  Will. — A  complaint,  in  an  ac- 
tion to  set  aside  a  will,  averring  generally  **that  said  will  was 
undulv  executed,"  is  sufficient  on  demurrer,  notwithstanding  the 
fact  that  it  is  followed  by  facts  which  are  insufficient  to  avoid  the 
will.  Wenning  v.  Teeple,  189 

9.  Complaint  for  Recovery  of  Purchase-price  of  Land. — Vendor's 
Lien. — A  complaint  alleging  a  sale  of  land  by  plaintiff's  intestate, 
in  payment  for  which  defendant  drew  his  check  payable  to  a  given 
bank  for  the  benefit  of  such  intestate,  and  that  such  check  was 
properly  presented  for  payment,  and  was  and  still  is  due  and 
unpaid,  and  asking  for  judgment  a^nst  defendant,  and  that 
such  judgment  be  declared  a  specific  hen  on  the  land,  and  that  the 
land  be  sold  in  satisfaction,  states  a  good  cause  of  action  to  recover 
tiie  purchase-price  of  land,  and  to  have  the  same  declared  a  vend- 
or's lien  on  the  land.  Mackey  v.  Craig ^  Admr. ,  S03 

10.  Answer. — Written  Instrument. — Exhibit— The  original  written 
instrument  upon  which  an  answer  is  based,  or  a  copy  thereof, 
must  be  filed  and  made  part  of  the  answer  as  an  exhibit,  under 
section  865,  R.  S.  1894,  providing  that  when  any  pleading  is 
founded  on  any  written  instrument  the  original  or  a  copy  must  be 
filed  therewith.  Miller  v.  Bottenberg,  31£ 

11.  Partition  of  Land. —  Answer  of  the  Twenty  Yearsf  Statute  of 
Limitations. — A  plea  setting  up  the  twenty  years'  statute  of  limita- 
tions, in  an  action  to  partition  land,  is  good  as  a  plea  of  the  fifteen 
years'  statute  of  limitations.  Waymire  v.  Way  mire,  S£9 

12.  Cross-complaint. — Judgment. — Mortgage. — A  cross-complaint  in 
an  action  to  foreclose  a  mortgage,  which  sets  up  a  judgment  pro- 
cured against  the  mortgagor  before  the  execution  of  the  mort- 
gage, is  fatally  defective  on  demurrer  if  it  fails  to  state  that 
such  judgment  is  a  lien  on  the  premises  sought  to  be  foreclosed ; 
and  it  is  not  helped  in  this  respect  by  anything  contained  in  the 
complaint  tending  to  show  that  fact,  since  a  cross-complaint  must 
be  complete  in  itself  without  aid  from  the  other  pleadings  in  the 
case.  Dudenhofer  v.  Johnson^  631 

18.  Complaint.  — Breach  of  Marriage  Contract.  — Presumption.  — Evi" 
denee. — Plaintiff,  in  an  action  for  breach  of   marriage  contract, 
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need  not  allege  or  prove  defendant's  capacity  to  enter  into  such  con- 
tract, for  such  capacity  will  be  presumed.         Tucker  v.  Hyatt,  636 

14.  Sustaining  Demurrer  to  Complaint.  —  Action  to  Set  Aside 
Fraudulent  Conveyance. — Grantees  Ktwwledge  of  Fraudulent  In- 
tent.— Improperly  sustaining  a  demurrer  to  an  original  complaint 
in  an  action  oy  a  creditor  to  set  aside  a  voluntary  conveyance  by 
his  debtor,  as  fraudulent,  because  it  fails  to  allege  that  the  grantee 
had  knowledge  of  the  fraudulent  intent,  is  not  prejudicial,  where, 
upon  a  trial  under  an  additional  paragraph  of  the  complaint  sub- 
sequently filed  supplying  such  averment,  it  was  specially  foimd 
that  the  g^rantor  did  not  make  the  conveyance  with  fraudulent  in- 
tent,  in  view  of  section  401,  R.  S.  1894,  providing  that  the  court 
must  in  every  stage  of  the  action  disre^rd  any  error  not  affecting 
a  substantial  right.  ChillUa'Mi  v.  Jones,  Exr.,  662 

15.  Complaint. — Theory. — To  Charge  Old  Railroad  Company  with 
Stock  and  Extend  Charge  to  New  Company. — Fraudulent  Convey- 
ance.— That  the  theory  of  a  complaint  against  a  railroad  company 
is  not  to  set  aside  a  conveyance  of  stock  as  fraudulent,  but  to 
charge  the  old  company  with  such  stock  and  dividends  accrued 
thereon,  and  to  extend  such  charge  to  the  new  company  wldch  has 
succeeded  to  the  property  rights  of  the  old  comrany,  see  opinion. 

Citizens'  St.  R,  R.  Co,  v.  Roiirins,  Admr.,  671 

POLICE  POWER. 
See  Constitutional  Law,  2 ;  License,  4. 

PRACTICE. 

1.  Motion  for  Direction  of  Verdict. — Insufficiency  of  Evidence. — 
The  proper  practice  for  a  defendant,  who  is  of  the  opinion  l^t 
plaintiffs  evidence  makes  no  case,  is  not  to  move  to  withdraw  the 
case  from  the  jury,  but  to  ask  for  direction  of  a  verdict. 

Stroble  v.  City  of  New  Albany,  695 

2.  Taking  Case  from  Jury. —  Question  of  Negligence  in  Dispute. — 
An  action  for  injuries  occasioned  by  a  defective  bridge  should  not 
be  taken  from  the  jury,  where  both  the  questions  of  negligence  and 
contributory  negligence  are  left  in  dispute.  Ib» 

PRESUMPTION. 

See  Appellate  Procedure,  6, 39, 45, 51;  Evidenoe,  14;  Instruc- 
tions TO  Jury,  8;  Pleading,  18;  Special  Verdict,  5. 

PROMISSORY  NOTE. 

See  Appellate    Procedure,  51;  Corporation,  2;  MoRTaAGB,  7; 

Vendor's  Lien,  2. 

PUBLIC  FUNDS. 
See  Injunction,  2,  8. 

PUBLIC  IMPROVEMENT. 

Street.  —  Void  Award  of  Contract.  —  The  requirement  of  section 
4288,  R.  S.  1894,  that  contracts  for  street  improvements,  for  which 
^e  abutting  property  is  ultimately  liable,  shall  be  awarded  to  the 
best  bidder,  is  violated  by  the  award  of  a  contract  containing  pro- 
visions beneficial  to  the  contractor,  not  contemplated  by  the  form 
of  bid  supplied  to  bidders,  and  which  are  substantially  similar  to  the 
cN>nditionfl  incorporated  in  the  bid  of  the  bidder  to  whom  the  con- 
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tract  is  awarded,  although  such  conditions  were  stricken  out  before 
the  acceptance  of  the  bid.    (See  note  at  end  of  opinion.) 

Wichwire  v.  City  of  EVeliart,  SOS 

PUBLIC  POLICY. 
See  Contract,  1. 

RAILROAD. 

See  CoifTRAOT,  5;   Evidbncb,  9;   Instructions  to   Jury,  10; 

Pleading,  4,  5, 15;  Special  Verdict,  1,  2;  Street  Railroad. 

1.  Passenger, — Ticket  Agent, — Breach  of  Duty, —  Union  Depot. — 
A  railroad  company  whose  ticket  is  given  by  mistake  to  a  pas* 
senger  in  lieu  of  a  ticket  of  another  company  which  was  called 
for,  where  it  was  bought  in  a  union  depot,  of  an  agent  who  had 
authority  to  sell  tickets  for  both  companies,  is  not  liable  for  the 
agent's  mistake,  since  the  breach  of  duty  is  that  of  the  company 
whose  ticket  was  desired.      Scott  v.  Cleveland^  etc.,  IL  W,  Co,,  1£6 

2.  RuU. — Brakeman. — Authority  to  Eject  Trespasser, — Under  the 
following  rule  of  a  railway  company.  "They  [brakemen]  are 
under  the  immediate-  orders  of  the  conductor  or  yardmaster 
with  whom  they  serve,  and  must  give  him  eveiy  assistance 
in  the  performance  of  his  duty.  They  are  to  ask  and  receive  from 
him  all  instructions  necessary  as  to  their  duties.  In  general,  they 
are  the  servants  and  guardians  of  the  train ;  to  do  all  the  work  re- 
quired during  its  trip,  and  protect  it  from  danger," — freight  brake- 
men  are  not  authorized  to  eject  trespassers  generally. 

Lake  Shore,  etc.,  R.  W.  Co.  v.  Peterson;  il4 

8.  Authority  of  Brakemen. — The  fact  that  a  conductor  and  two 
brakemen  were  in  charge  of  and  managing  a  train  does  not  carry 
the  inference  that  the  brakemen  had  tne  authority  co-equal  with 
the  conductor,  or  that  they  had  any  authority  other  than  that  im- 
plied from  their  position  as  brakemen.  J&. 

4.  Failure  to  Oive  Statutory  Signals. — Liability. — Contributory 
Negligence. — Failure  of  a  railroad  company  to  give  the  statutory 
si^ials  on  approaching  a  crossing,  does  not  render  it  liable  for  an 
injury  to  a  traveler  who  drives  upon  the  crossing  without  looking 
or  listening  for  the  approach  of  a  train. 

Miller  v.  Terre  Haute,  etc.,  R.  W.  Co.,  StS 

5.  Negligence, — Using  Cars  Having  Uneven  Couplings  or  Dead- 
toooas. — It  is  not  negligence  for  a  railroad  company  to  use  cars^ 
whether  belonging  to  it  or  another  company,  constructed  with 
uneven  couplings  or  deadwooda 

Pennsylvania  Co,  v.  Ebaugh,  687 

RAPE. 
See  Criminal  Law,  6,  9;  Evidbncb,  18. 

RATIFICATION. 
See  Municipal  Corporation,  2. 

REAL  ESTATE. 

See  Descent,  1,  2,  8;  Mortgage,  5;  Pleading,  9;  Remainder; 

Vendor's  Lien;  Will,  6. 

RECEIPT. 
See  Warehouseman,  1,  2. 

•  Vol.  144—47 
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RECEIVER. 
See  Assignment  of  Errors,  1,  2;  Me'chanio's  Lden,  6. 

1.  Appointment  by  Judge  While  Holding  Court  in  Another 
County. — A  judge  of  the  circuit  court,  who  is  holding  a  ses- 
sion  in  one  of  tne  counties  in  his  circuit,  may  make  an  order 
appointing  a  receiver  in  an  action  brought  in  anotiier  county, 
tmder  section  1286,  R.  S.  1894,  providing  that  receivers  may  be  ap- 
pointed by  the  court  or  the  judge  thereof  **  in  vacation/' 

Chicago,  etc.,  R.  W.  Co,  v.  St.  Clair,  S71 

2.  Appointment  After  Rendition  of  Decree.  —  A  receiver  may 
be  appointed  after  the  rendition  oi  a  decree,  where  occurrences 
arise  which  threaten  the  effectiveness  of  such  decree.  lb. 

8.  Action. — There  is  no  right  of  action  m  creditors  of  a  corporation 
under  receivership  to  enforce  claims  due  such  corporation. 

Big  Creek  Stone  Co,  v.  Seward,  205. 

RECORD. 

See  Amended  Pleading;  Appellate  Procedure,  48,  57;  Bill  of 

Exceptions,  2,  8,  4,  5. 

RECORDS  IN  ANOTHER  CASE. 
See  JxTDiciAL  Notice,  1. 

RECOVERY. 
See  Conversion,  2;  Evidence,  26;  Pleading,  9;  Special  Vebdiot,  4. 

REFORMATION  OF  INSTRUMENT. 
See  Mortgage. 

REHEARING. 
See  Appellate  Procedxtre,  1,  40. 

REMAINDER. 
See  Will,  6. 

RES  ADJUDICATA. 
See  County  Commissioners,  2;  Judgment,  4. 

REVERSION. 
See  Descent,  2,  3. 

SALE. 
See  Administrator's  Sale;  Contract,  1;  Mortgage,  5,  6. 

SCHOOL  TRUSTEES. 
See  Evidence,  1 ;  Injunction,  1,  8. 

SIGNATURE. 
See  Evidence,  27,  28,  29. 

SPECIAL  FINDING. 
See  Appellate  Procedure,  39,  50,  65. 

SPECIAL  VERDICT. 

1.  RaUrocuL-^Rule  as  to  Duty  of  Brakemen. — Conclusion  of  Lay). — 
In  an  action  against  a  railroad  company,  a  special  finding  as  to  the 
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ezistenoe  of  a  rule  of  the  oompanj  relatmg  to  the  duties  of  brake- 
men,  is  the  statement  of  a  fact  upon  which  the  court  could 
determine,  as  a  question  of  law,  whether  authority  had  been  given 
the  brakeman  to  eject  a  trespasser  on  the  train,  and  such  determina- 
tion would  not  infringe  any  prerogative  of  the  jury. 

Lake  Share,  etc,^  R,  W.  Co.  ▼.  Peterson^  $14 

8.  Railroad.  —  Authority  of  Brakeman.  —  In  such  case,  if  the 
finding  had  been  that  the  brakeman  had  or  had  not  authority  to 
eject  the  trespasser,  such  finding  would  have  stated  the  limit  of  the 
issue,  both  as  a  question  of  fact  and  one  of  law,  and  would  be  ob- 
jectionable. Ih. 

8.  Defective. — Venire  de  Novo. — Evidentiary  Facts. —A  special 
verdict,  which  finds  the  evidentiary  facts  in  place  of  the 
inferential  facts  pleaded,  on  which  such  evidentiary  facts  are 
based,  is  insufficient  as  a  basis  for  judgment,  although  the  evi- 
dentiary facts  found  are  sufficient  to  justify  a  finding  of  such  infer- 
ential facts,  and  a  trial  de  novo  should  be  granted. 

Boyer  ▼.  Robertson,  604 

4.  Recovery.  —  Burden  of  Issue.  —  Essential  Facts.  —  The  parfcy 
having  the  burden  of  the  iasue  cannot  recover,  unless  the  special 
verdict  finds  all  the  facts  essential  to  a  recovery.  lb. 

6.  Evidentiary  Facts.  —  Presumption.  —  If  the  jury  simply  find 
the  evidence  of  facts  essential  to  a  recovery  instead  of  the  facts 
themselves,  the  presumption  which  arises  on  a  failure  to  find  es- 
sential facts  does  not  obtain;  but  the  verdict ^ia  defective  and  a 
venire  de  novo  should  be  granted.  *  lb, 

SPECIFIC  PERFORMANCE. 

See  CONTRAOT,  2. 

STARE  DECISIS. 
See  Courts,  5. 

STATE  BONDS. 
See  Damages,  8. 

STATUTE. 

See  Apportionment  Law. 

Amendment  of  Section  Previously  Amended.  —  Void.  —  An  act  inir- 
porting  to  amend  a  section  of  an  act  which  has  previously  been 
amended  is  unconstitutional  and  void. 

Stoney  Creek  Tp.  v.  Kahel,  601 

STATUTE  CONSTRUED. 

See  Bredges,  1;  Constitutional  Law,  2;  Criminal  Law,  8; 
Descent,  8;  Partition  Fence;  Will,  6. 

Change  of  Construction. — Effect  on  Vested.  Rights. — Coitr^s.— The 
interpretation  placed  by  the  supreme  court  at  the  time  of  an 
administrator's  sale  of  land  for  payment  of  debts,  upon  sections 
2488,  2487,  R.  S.  1881,  that  a  childless  widow  whose  husband  left 
children  by  a  former  wife  took  only  a  life  estate  in  one-third  of  his 
lands,  which  interpretation  was  accepted  by  the  court  and  all  the 
parties  to  the  proceeding,  will  be  adhered  to  in  determining  the 
validitv  of  such  sale  in  a  subsequent  action  to  partition  the  land, 
notwithstanding  a  subsequent  interpretation  that  it  gives  an  estate 
in  fee  simple  to  such  widow.  Meyers  v.  Boyd,  496 
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STATUTE  OF  UMITATIONa 
See  Pleading,  11. 

STREET  RAILROAD. 
See  MOBTQAOK,  8. 

STREETS. 

See  LlOBNSB,  1,  2,  8,  4,  5;  PUBUO  IMPBOYXMSHT. 

SUBPCENA. 
See  Ck)NTiNUANCB,  1.  2,  4. 

SUPERIOR  COURT. 

1.  CireuU  of  Three  Counties.  —  Place  of  Holding  Court.  —  A 
statute  creating  a  superior  oourt  for  three  desigiuited  oounties, 
and  providing  that  it  shall  hold  its  sessions  for  eaoh  ooonty 
in  the  town  or  city  other  than  the  county  seat  containing  4,000  or 
more  inhabitants,  taken  according  to  the  census  for  a  given  year, 
and  that  if  either  county  should  not  have  such  a  town  or  city,  the 
court  should  be  held  at  the  county  seat,  is  not  invalid  on  the  ground 
that  it  leaves  the  place  of  holding  the  court  undetermined,  where 
two  of  such  counties  have  each  one  such  city  and  the  third  county 
has  none.  Woods  v.  McCoy ^  S16 

2.  Jurisdiction.  —'Statute,  Constitutionality.  —  The  creation  of  a 
court  for  three  designated  counties,  havinff  concurrent  jurisdiotion, 
in  certain  cases,  with  the  circuit  oourt  oi  such  counties,  does  not 
violate  the  State  Const.,  article  7,  section  1.  as  amended  March  14, 
1881,  vesting  the  judicial  power  of  the  State  in  a  Supreme  Court, 
circuit  courts,  and  '*suoh  other  courts"  as  the  general  assembly 
may  establish.  jS, 

SURETIES. 
See  MoRTQAGB,  4. 

SURETYSHIP. 
See  Makried  Woman. 

SURPLUSAGE. 
See  Appbllatb  Pbooedubb,  7. 

SURVEY. 
See  EviDBNCB,  19. 

TAXES. 

1.  County  Board  of  Review.— Time  of  Legal  EsqdratUm  of 
Session. — How  Computed,— The  rule  for  the  computation  of  time 
fixed,  by  section  1804,  R.  S.  1804,  excluding  the  firet  and  including 
the  last  day,  unless  tiie  last  day  be  Sunday,  when  it  shall  be  ex- 
cluded, governs  in  determining  the  legal  expiration  of  the  seasion 
of  the  county  board  of  review,  which,  by  section  8588,  is  limited  to 
eighteen  days,  and,  therefore,  intervening  Sundays  must  be  in- 
eluded.  Yocumt  Aud.^  v.  First  Natl.  Bank,  etc,  i7M 

2.  County  Board  of  Review.— Void  Order. — ^An  order  of  the 
county  board  of  review  of  taxation,  made  after  its  legal  session,  as 
fixed  by  section  8588,  R.  S.  1894,  had  ended,  is  void.  lb. 
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9.  Payment  or  Tender  of  Payment  of  Taxes  Due.'-^It^netion,^ 
The  payment  or  tender  of  payment  of  taxes  admitted  to  be  due, 
upon  tne  basifl  of  the  origmal  valuation  of  the  capital  stock  of  a 
bank,  is  not  a  condition  precedent  to  an  action  to  annul  an  order 
by  the  county  board  of  reyiew,  under  the  statute,  increasing  the 
previous  valuation,  where  the  attack  is  directed  against  the  in- 
crease as  an  entirety.  lb. 

4.  State  Board.— Express  Companies,— The  State  board  of  tax  com- 
missioners  is  not  confined  for  its  information  as  to  the  value  of 
the  property  of  an  express  company,  to  the  statements  furnished 
by  them  as  provided  by  statute,  but  may  resort  to  such  other  infor- 
mation as  they  have  or  are  able  to  obtain. 

State  V.  Adams  Ex.  Co.,  etc,,  649 

6.  State  Board. — Unit  System. — Boutes  of  Companies. — In  assessing 
express  companies  the  statute  authorizes  the  State  board  of  tax 
commissioners  to  use  the  unit  system  of  valuation,  and  in  so  doing 
the  length  of  the  routes  and  the  proportion  of  such  length  within 
the  State  may  be  taken  into  consiaeration.  Ih. 

6.  Unit  System  of  Valuation. — ^The  object  of  the  unit  svstem  of 
assessment  is  to  prevent  destruction  of  values  by  disruption  and 
disintegration,  and  therefore  the  whole  property  used  in  the  busi- 
ness is  first  valued,  which  necessarily  includes  all  the  local  prop- 
erties, and  then  so  much  of  the  whole  value  thus  ascertained  is 
apportioned  to  this  State  as  its  amount  and  value  bears  to  the 
amount  and  value  of  the  whole  property.  Ih. 

7.  Express  Companies. — Bight  to  Assess  Boutes. — The  length  of  a 
route  of  an  expresss  company  has  a  bearing  on  the  earning 
oapaci^  of  the  property  employed  in  the  business,  and  the  earn- 
ing capacity  determines  the  value*  of  such  property.  Hence  an 
assessment  on  the  route  of  the  company  within  the  State  under  the 
unit  system  was  proper  and  right.  Ih. 

TAX  PAYER. 
See  Injunction,  2. 

TENANTS  BY  ENTIRETIES. 
See  Debd,  1 ;  Estoppel,  1. 

THEORY. 
See  PLBADma,  8, 15;  New  Trial,  8. 

TOWNSHIP  TRUSTEE. 
See  Offioe  and  Offioeb,  1,  9. 

TRESPASS. 
See  Etidenoe,  25. 

TRESPASSER. 
See  EviDENOE,  9. 

TRIAL. 

See  Bill  of  Exceptions,  1;  Vbbdiot,  8. 

1.  Jury. — Taking  Indictment  to  Jury  Boom. — It  is  proper  for  the 
oourt  to  permit  the  jury  to  take  the  information  with  them  upon 
retiring  to  deliberate  upon  the  verdict.         Masterson  ▼.  State,  940 
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3.    Evidence, — Criminal  Law.^Admitting  Original  Hvidenee  After 
Defendant  has  Closed.— Dieeretion. — ^The  trial  court  may,  in  its  dis- 
cretion, permit  original  testimon  j  to  be  ^ven  for  the  State  in  a  I 
criminal  case  after  defendant  has  closed  his  evidence.  { 

Hire  t.  State,  SS9  \ 

8.    Excluding  Juror. — Criminal  Lata. — It  is  not  too  late  to  exclude  a  | 

juror  in  a  criminal  case  after  the  jury  has  been  sworn.  \ 

Douthitt  V.  State,  397 

TRUST. 

Htuband  and  Wife.— Personal  Property  of  Wife,— Common  Law 
Bute, — No  resultmg  trust  can  arise  in  favor  of  a  married  woman  in 
land  purchased  with  her  money  by  her  husbajid  in  his  own  name, 
prior  to  the  passage  of  the  act  of  July  24, 1853,  changing  the  com- 
mon law  rule,  that  the  personal  property  of  a  wife  belongs  to  her 
husband.  Waymire  t.  Waymire,  St9 

UNSOUNDNESS  OF  MIND. 
See  Will,  5. 

VENDOR'S  LIEN. 

See  Chattel  Mobtgage;  PLBADiNa,  0. 

!•  Action  to  Foreclose,  Where  Brought. — An  action  to  foreclose  a 
Tender's  lien  is  properly  brought,  under  section  808,  R.  S.  1804,  in 
the  county  where  the  land  is  situated.    Mackey  v.  Craig ^  Admr,^  90S 

8.  Reservation  in  Note. — ^Where  A  sold  land  to  B,  taking  a  note  for 
|2,700  in  part  payment,  and  subsequently  C  sold  land  to  A  and 
agreed  to  take  B's  note  in  par1>payment,  if  it  were  a  purchase-money 
note,  and  B  thereupon  executed  a  note  to  C  for  the  amount  of  the 
unpaid  purchase-price  of  the  sale  to  A,  and  another  note  to  A  for 
the  balance  of  the  $2,700  due  A  on  the  purchase  by  B,  the  note  l^ 
B  to  0  carried  a  vendor's  lien  on  the  land  sold  to  B  oy  A. 

Upland  Land  Co.  v.  Qinn,  4S4 

VENIRE  DE  NOVO. 
See  Special  Verdict,  8. 

VERDICT. 

See  Criminal  Law,  12;  Damages,  2;  Practice,  1;  Special  Verdict; 

Will.  2. 

• 

1.  When  Responsive  to  Issues. — Drainage. — A  verdict  in  the  circuit 
court  on  the  trial  de  novo  of  proceedings  to  open  a  public  ditch, 
that  the  jury  find  for  the  petitioners,  and  t^at  the  proposed  ditch 
will  be  oi  practical  utility  and  conducive  to  public  health,  and  that 
the  assessments  in  the  viewers'  reports  are  in  proportion  to  the  bene- 
fits derived,  and  that  no  damages  should  be  allowed  a  specified 
person— is  responsive  to  the  issues  allowed  by  section  5671,  R  S. 
1894,  authorizing  an  appeal  to  be  taken.  Wilson  t.  TaUey,  74 

2.  Court  Directing  Verdict — Failure  of  Evidence.— Trial. — A  ver- 
dict is  properly  directed  for  defendant  where  the  evidence  intro- 
duced utterly  fails  to  establish  the  cause  of  action  stated  in  the 
complaint  Mayer,  Admr.,  v.  Manhattan  Life  Ins,  Co.,  439 

WAIVER. 
See  Appellate  Procedure,  27,  29,  80,  87;  Mortgaob,  5. 
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WAREHOUSEMAN. 
See  Criminal  Law,  8. 

1.  Beeeipt — Statutory  Requirement.— Estoppel. — A  warehouseman 
cannot  claim,  in  a  prosecution  under  sections  8736,  8728,  R.  S.  1894, 
for  disposing  of  goods  for  which  a  receipt  has  been  given,  without 
the  consent  of  the  holder  thereof,  that  the  paper  given  by  him, 
and  acknowledging  on  its  face  the  receipt  of  goods  for  storage,  does 
not  conform  to  the  requirements  of  the  statute. 

MUler  V.  State,  401 

2.  Receipt — Sufficiency  Of. — A  receipt  by  a  warehouseman,  in  the 
following  form :  ''Received  of  J.  T.  126  bu.  20  lbs.  wheat,  test 
59  wt.  at  stored  per  bu^el.  Fire  and  heating  at  owner's  risk,"  is 
in  substantial  compliance  with  section  8721,  R.  S.  1894,  requiring 
every  warehouseman  to  give  a  receipt  on  demand  of  any  person 
from  whom  he  receives  goods,  setting  forth  the  "brand,  quality, 
kind,  and  description  thereof,"  to  be  designated  by  some  mark.  lb. 

8,  Mixing  and  Selling  Bailed  Ooods.— Liability. — Criminal  Law. 
— A  warehouseman  cannot,  under  section  8726,  R.  S.  1894,  mix 
wheat  received  by  him  for  storage  with  other  wheat  in  his  ware- 
house and  sell  the  mixture  in  the  course  of  business,  without  the 
written  consent  of  the  holder  of  a  receipt  therefor  given  by  him,  or 
the  surrender  of  such  receipt.  lb. 

WAREHOUSE  RECEIPT. 
See  EviDBNOB,  20. 

WILL. 
See  EviDBifoB,  24;  Instbuctions  to  Jury,  5,  6,  7,  8;  Pleading,  8. 

1.  Interest  of  Joint  Tenant  not  Descendible.  —  The  interest  of  a 
joint  tenant  not  being  descendible,  such  tenant  has  no  right  or 

Sower,  under  section  2726,  R.  S.  1894  (section  2556,  R.  S.  1881),  to 
evise  the  same  by  wilL  Wilkins  v.  Young,  1 

2.  Testamentary  Capacity.  —  Evidence.  —  Verdict.  —  A  verdict 
that  one  was  without  testamentary  capacity  cannot  rest  upon  the 
opinions  of  witnesses  for  the  contestant  that  testator's  mind  was 
not  very  soimd,  where  it  appears  from  other  parts  of  contestant's 
evidence  that  he  had  mind  enough  to  know  the  extent  and  value  of 
all  his  property,  the  names  of  those  who  might  or  ought  to  be  the 
natural  objects  of  his  bounty,  and  was  able  to  hold  them  in  mind 
long  enough  to  dictate  and  have  his  will  prepared. 

Rarick  v.  Ulmer,  by  next  Friend,  S6 

3.  From  Hw^nd  to  Wife.  —  Reputed  Wife  a  Married  Woman 
at  Tim£  of  Second  Marriage. — If  a  husband  make  provision  in  his 
will  for  his  reputed  wife,  the  fact  that  his  reputed  wife,  at  the 
time  of  her  marriage  to  him,  had  a  husband  living  from  whom  she 
had  not  been  divorced  will  not  avoid  the  will  as  to  such  wife. 

Wenning  v.  Teeple,  189 

4.  Election  by  Widow. — The  failure  of  a  widow  to  affirmatively 
elect  within  a  year  after  probate  of  the  will  to  accept  the  pro- 
vision made  bylaw,  as  required  by  section  2666,  R  S.  1894,  wiU  be 
deemed  an  election  to  accept  the  provisions  niade  by  the  will  in 
place  of  the  provisions  by  law.  Archibald  v.  Long,  Exr. ,  451 

5.  **  Unsoundness  of  Mind,"  Meaning  Of.  — Statute  Construed.  — 
Instructions. — The  expression  '*of  unsound  mind  *'  as  used  in  the 
Indiana  statute  of  wills,  means  such  a  degree  of  unsoundness  of 
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mind  as  inoapacitates  one  from  making  a  will  according  to  the 
standard  fixed  b^  the  adjudicated  cases  for  testamentary  capacity. 
(For  instructions  as  to  **  imsoundness  of  mind/'  see  opinion.) 

Blough  V.  Parry,  jf63 

6.  Devise  of  Eeal  Estate,  —  Life  Estate.  —  Remainder,  —  A  clause 
in  a  will  devising  to  testator'^s  daughter  certain  real  estate  *'for 
and  during  her  natural  life  as  a  life-estate,  and  not  in  fee,  at  her 
death  to  go  to  her  children  in  fee  simple.  If  any  child  of  hers  shall 
have  died  leaving  a  child  or  children,  then  the  portion  of  said  real 
estate,  that  would  have  gone  to  the  parent,  shall  go  to  such  child 
or  children," — vests  in  the  children  oi  such  daughter  an  estate  in 
remainder,  which  takes  effect  inmiediately  upon  the  death  of  the 
testator,  the  enjoyment  thereof  being  postponed  until  after  the 
death  of  their  mother.  Moorea  ▼.  Hare,  57S 

WITNESS. 
See  County,  1,  2,  8,  4,  5. 

1.  Nonexpert, — Insanity, — Insanity  or  unsoundness  of  mind  cannot 
be  proved  by  a  nonexpert  witness  unless  he  first  gives  the  facts 
upon  which  nis  opinion  is  based. 

Earick  v.  Ulmer,  by  Next  Friend^  iS 

2.  County  Assessor. — Drainage, — A  county  assessor  who  is  also  a 
viewer  in  proceedings  to  construct  a  public  ditch,  is  competent  to 
testify  as  to  the  value  of  landa  to  be  affected  by  the  proposed 
drainage.  -  Wilson  v.  Tauey,  74 

8.  Tmpecu^ment  by  Statements  Made  Out  of  Court, — The  right  to 
impeach  a  witness  by  statements  made  out  of  court  lies  only  where 
such  statements  are  contrary  to  the  testimony  of  the  witness  in 
court  relative  to  material  matter  in  issue.  blough  v.  Farry,  463 

4.  Impeachment,  —  Negative  Answer.  —  Cross-Examination.  — If  a 
party  recall  a  witness  ostensibly  for  the  purpose  of  further  cross- 
examining  him,  and  puts  a  <][ue6tion  not  proper  in  cross-examina- 
tion, but  eliciting  evidence,  in  chief,  for  the  purpose  of  proving 
such  fact  she  was  such  party's  witness,  and  upon  giving  a  negative 
answer  such  party  has  no  right  to  impeach  the  witness  by  state- 
ments made  out  of  court,  as  the  testimony  of  the  witness,  thou^ 
not  beneficial,  is  not  prejudiciaL  Th, 

6*    Testamentary  Capcunty.—Cross-Examinaium.— "Where  a  witness  ; 
has  testified  to  the  testator's  mental  unsoundness  and  to  testator's 

specifio  acts  towards  him,  the  witness  may  be  cross-examined  in  f 

explanation  of  such  acts  and  treatment  by  the  testator.  Ih,  ^ 
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